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I. RULEMAKING AND POLICY ACTIONS 

On February 18, 2022, FERC issued an updated certificate policy statement, 
Certification of New Interstate Natural Gas Facilities1 (Updated Certificate Policy 
Statement) and an interim greenhouse gas (GHG) policy statement, Consideration 
of Greenhouse Gas Emissions in Natural Gas Infrastructure Project Reviews,2 
(Interim GHG Policy Statement) (collectively, “2022 Policy Statements”).  The 
2022 Policy Statements describe how FERC will determine whether a new inter-
state natural gas transportation project is required by the public convenience and 
necessity and explained how FERC will “assess the impacts of natural gas infra-
structure projects on climate change in its reviews under the National Environ-
mental Policy Act (NEPA) and [section 7 of] the Natural Gas Act (NGA).”3 

On March 24, 2022, FERC issued an order designating the 2022 Policy State-
ments as drafts and requested further comments.4  FERC explained that upon fur-
ther consideration, it has decided to designate both 2022 Policy Statements as 
drafts.5  FERC sought initial and reply comments on the draft policy statements.6  
Below are summaries of the 2022 Policy Statements issued on February 18, 2022. 

 

 1. Certification of New Interstate National Gas Facilities, 178 FERC ¶ 61,107 (2022). 
 2. Consideration of Greenhouse Gas Emissions in Nat. Gas Infrastructure Project Reviews, 178 FERC 
¶ 61,108 (2022). 
 3. Id.; 178 FERC ¶ 61,107 at P 1.  See 15 U.S.C. § 717f(e)(1988). 
 4. Certification of New Interstate Nat. 
 Gas Facilities, 178 FERC ¶ 61,197 (2022). 
 5. Id. 
 6. Id. 
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A. Certification of New Interstate Natural Gas Facilities, Docket No. PL18-1-
000, 178 FERC ¶ 61,107 (2022) 

In April 2018 and February 2021, FERC issued Notices of Inquiry seeking 
information in furtherance of the Commission’s endeavors to determine whether, 
and if so how, it should revise its 1999 Policy Statement on the certification of 
new interstate natural gas facilities.7  FERC received over 38,000 comments in 
response to the April 2018 and February 2021 Notice of Inquiry.8  The Updated 
Policy Statement represents the FERC’s attempt “to provide a more comprehen-
sive analytical framework for its decision-making process.”9  Specifically, the Up-
dated Policy Statement “provide[s] clarity on how the [FERC] will evaluate all 
factors bearing on the public interest, including the balancing of economic and 
environmental interests, in determining whether a [new gas facility] project is re-
quired by the public convenience and necessity.”10 

1. Factors to be Balanced in Assessing the Public Convenience and 
Necessity & Consideration of Project Need 

The Updated Policy Statement provides that “the [FERC] will weigh the pub-
lic benefits of a proposal . . . against its adverse impacts” as it determines whether 
the grant of a certificate is warranted by the public convenience and necessity.11  
FERC stated that “the most important [public benefit] is the need that will be 
served by the project.”12  FERC will consider all relevant factors bearing on the 
need for a project.13 

Although precedent agreements remain important evidence of need, and 
FERC expects that applicants will continue to provide precedent agreements, the 
existence of precedent agreements may not be sufficient in and of themselves to 
establish need for the project.14  FERC stated that: 

While precedent agreements may indicate one or more shipper’s willingness to con-
tract for new capacity, such willingness may not in all circumstances be sufficient to 
sustain a finding of need, e.g., in the face of contrary evidence or where there is reason 
to discount the probative value of those precedent agreements.  Accordingly, . . . 
looking only to precedent agreements, and ignoring other, potentially contrary, evi-
dence may cause the [FERC] to reach a determination on need that is inconsistent 
with the weight of the evidence in any particular proceeding, in violation of both the 
NGA and the [FERC’s] responsibilities under the Administrative Procedure Act. . . . 
[FERC] will also consider . . . the circumstances surrounding the precedent agree-
ments (e.g.,[such as] whether the agreements were entered into . . . [as the] results of 
the open season, [specifics of the open season], including the number of bidders, 
whether the [precedent] agreements [were the result of] LDC or generator requests 

 

 7. Certification of New Interstate Nat. Gas Facilities, 163 FERC ¶ 61,042 (2018), Certification of New 
Interstate Nat. Gas Facilities, 174 FERC ¶ 61,125 (2021). 
 8. 178 FERC ¶ 61,107 at PP 17, 19. 
 9. Id. at P 51. 
 10. Id. 
 11. Id. at P 52. 
 12. 178 FERC ¶ 61,107 at P 52. 
 13. Id. at P 51. 
 14. Id. at P 54. 
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for proposals (RFP) and, if so, the details around that RFP process . . . as well as other 
evidence of need. . . . 

For all categories of proposed projects, [FERC] encourage[d] applicants to pro-
vide specific information detailing how the gas to be transported by the proposed 
project will ultimately be used, why the project is needed to serve that use, and the 
expected utilization rate of the proposed project. . . . The absence of this [specific] 
information may prevent an applicant from meeting its burden of demonstrating that 
a project is needed.15   

Other types of projects may require a different specific showing of need: 

 Evidence of need for a market-driven projects to respond “to in-
creased natural gas demand . . . could include a market study that 
projects volumetric or peak day load growth.”16 

 Projects for individual shippers could show evidence of project 
need through “load growth profiles, gas supply portfolios, and any 
advanced approval of contracts by state public service commis-
sions.”17  Projects “driven by natural gas producers or natural gas 
utilities . . . may not directly serve a [specific] customer but rather 
are being undertaken to add supplies of natural gas to the market . . 
. to provide supply at lower cost or support reliability.”18  “For these 
projects, evidence to demonstrate consumer benefits may include 
projections of the net benefits, for example projected lower natural 
gas prices for consumers due to increased supply competition, com-
pared to the incremental costs of transportation on the new pipeline.  
The [FERC] will consider record evidence of regional projections 
for both gas supply and market growth, as well as pipeline-specific 
studies in these areas.”19 

 Some projects are “intended to support more efficient system oper-
ations [through facility replacement and infrastructure improve-
ments], or to respond to changing state and federal government 
pipeline safety or environmental requirements.”20  Evidence of need 
for these types of projects, may include expected system benefits of 
the project, “such as reduced operating costs, improved pipeline in-
tegrity, or reduced natural gas leaks.  In addition, an applicant may 
document how a project avoids adverse impacts or satisfies any 
changing state or federal government regulations.”21 

“The [FERC] will consider both current and projected future demand for a 
project based on the evidence in the record.”22  FERC encourages applicant “to 

 

 15. Id. at PP 54-55. 
 16. 178 FERC ¶ 61,107 at P 56. 
 17. Id. 
 18. Id. at P 56. 
 19. Id. 
 20. 178 FERC ¶ 61,107 at P 58. 
 21. Id.  
 22. Id. at P 59. 
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[provide] analyses showing how market trends as well as current and expected 
policy and regulatory developments would affect future need for the project.”23 

With respect to affiliate precedent agreements, the Updated Policy Statement 
clarifies that they “will generally be insufficient to demonstrate need.”24  If a pro-
ject is backed primarily by affiliate precedent agreements, “the Commission will 
consider additional information,” with the extent of that evidence being deter-
mined on a case-by-case basis.25  “Where an applicant fails to carry its burden of 
demonstrating the proposed project is needed, the Commission will not undertake 
any further consideration of the project’s benefits or adverse effects.”26 

2. Consideration of Adverse Effects 

In addition to assessing the need for proposed natural gas facilities, “the 
[FERC] will [also] consider [the following] four major interests that may be ad-
versely affected by the construction and operation of new projects” and “may deny 
an application based on any of these types of adverse impacts.”27 

(1) “The interests of the applicant’s existing customers”: “the pipeline appli-
cant must be prepared to financially support its proposed project without relying 
on subsidization by its existing customers.”28 

(2) The interests of “existing pipelines and their captive customers”: FERC 
will consider the possible harm to captive customers that can result from a new 
pipeline, regardless of whether there is evidence of unfair competition.29  The Up-
dated Policy Statement makes clear that comments from existing pipelines and 
their captive customers, as well as comments from “state utility or public service 
commissions “[about the potential impacts from] a proposed project” will be an 
important piece of the review.30 

(3) Environmental interests: FERC will consider economic and environmen-
tal impacts as it balances all impacts for “its public interest determinations under 
the NGA, [weighing] potential adverse impacts against the evidence of need and 
other potential benefits of a proposal as it determines “whether to issue a certificate 
of public convenience and necessity.”31 

FERC will consider environmental impacts and potential mitigation in both 
environmental reviews under NEPA and public interest determinations under the 
NGA.32   

The Commission expects applicants to structure their projects to avoid, or minimize, 
potential adverse environmental impacts.  Additionally, [FERC] expect[s] applicants 

 

 23. Id. 
 24. 178 FERC ¶ 61,107 at P 60. 
 25. Id. at P 60. 
 26. Id. at P 61. 
 27. Id. at P 62. 
 28. 178 FERC ¶ 61,107 at P 63. 
 29. Id. at P 70. 
 30. Id. 
 31. Id. at P 73. 
 32. 178 FERC ¶ 61,107 at P 73. 
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to propose measures for mitigating impacts, and we will consider those measures—
or the lack thereof—in balancing adverse impacts against the potential benefits of a 
proposal.  Further, the NGA grants the Commission broad authority to attach reason-
able terms and conditions to certificates of public convenience and necessity.33 

In the event that FERC determines that an applicant’s proposed mitigation 
measures are not persuasive, FERC “may condition the certificate [to require ad-
ditional] mitigation . . . [or] deny [the] application . . . if the adverse impacts as a 
whole outweigh the benefits of the project and cannot be mitigated or mini-
mized.”34 

(4) “The interests of landowners and surrounding communities, including en-
vironmental justice communities:” Concerning the impacts on landowners and 
surrounding communities, “the potential adverse impacts to landowners, along 
with other adverse impacts, will be weighed against the evidence of need and po-
tential benefits of a proposal in determining whether to issue a certificate of public 
convenience and necessity.”35  FERC also states that “[it] is committed to ensuring 
that environmental justice and equity concerns are . . . incorporated into [the] de-
cision-making processes.”36  The Updated Policy Statement provides that FERC’s 
“consideration of impacts to communities . . . will include an assessment of im-
pacts to any environmental justice communities and of any necessary mitigation 
measures.”37  “[FERC] encourage[s] applicants to consult with guidance provided 
by EPA, CEQ, and other authoritative sources, to ensure that the Commission has 
before it all the data needed to adequately identify environmental justice commu-
nities potentially affected by a proposed project” and will evaluate and incorporate 
that guidance.38  “[FERC] will also consider measures to eliminate or mitigate a 
project’s adverse impacts on environmental justice communities” and “will look 
with disfavor on mitigation proposals that are proposed without sufficient com-
munity input.”39 

Regarding landowner impacts, FERC will be looking for “robust early en-
gagement with all interested landowners, as well as continued evaluation of input 
from such parties during the course of any given proceeding.”40  The Policy State-
ment also addresses eminent domain, stating that 

pipeline applicants [must] take all appropriate steps to minimize the future need to 
use eminent domain. . . . [FERC] will look unfavorably on applicants that do not work 
proactively with landowners to address concerns.  [FERC] will consider the steps a 
pipeline applicant has already taken to acquire lands through respectful and good faith 
negotiation, as well as the applicant’s plans to minimize the use of eminent domain 
upon receiving a certificate.41 

 

 33. Id. at P 74. 
 34. Id. at P 74. 
 35. Id. at P 85. 
 36. 178 FERC ¶ 61,107 at P 79. 
 37. Id.  
 38. Id. at P 87. 
 39. Id. at PP 87, 91, 97. 
 40. 178 FERC ¶ 61,107 at P 82. 
 41. Id. at PP 82, 85. 
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3. Assessing Public Benefits and Adverse Effects 

“In deciding whether to issue a certificate of public convenience and neces-
sity, the [FERC] must decide whether, on balance, the project will serve the public 
interest.”42  This determination requires FERC to “consider all of the benefits of a 
proposal together with all of the adverse impacts.”43 

In assessing the public benefits of a project, “[FERC] intends to consider all 
benefits that will be provided by the project.”44  As described more fully above, 

the most important consideration in assessing benefits will be the evidence demon-
strating that a project is needed.  The Commission will also consider any benefits 
beyond demand that are alleged by the applicant and supported in the record, which 
may include evidence that the project will displace more pollution-heavy generation 
sources, facilitate the integration of renewable energy sources, and/or result in a sig-
nificant source of jobs or tax revenues. . . .  

In assessing the adverse impacts of a proposal, [FERC] will consider the range 
of impacts [and mitigation of adverse impacts] to (1) existing customers of the pipe-
line applicant; (2) existing pipelines in the market and their captive customers; (3) 
environmental resources; and (4) landowners and surrounding communities, includ-
ing environmental justice communities. . . .[T]he more interests adversely affected or 
the more adverse impact a project would have on a particular interest, the greater the 
showing of public benefits from the project required to balance the adverse impact.45 

B. Consideration of Greenhouse Gas Emissions in Natural Gas Infrastructure 
Project Reviews, Docket No. PL21-3-000, 178 FERC ¶ 61,108 (2022) 

On February 18, 2022, FERC issued an Interim GHG Policy Statement.46  
FERC sought “comment[s] on all aspects of the interim [GHG] policy statement, 
including, in particular, on the approach to assessing the significance of the pro-
posed project’s contribution to climate change.”47 

The Interim GHG Policy Statement details the framework that the Commis-
sion intends to use to evaluate a proposed natural gas infrastructure project’s GHG 
emissions and climate impacts under the NEPA and in its NGA public interest 
determination.48  According to FERC, in order “to fulfill its statutory responsibil-
ities, it is critical that [it] consider[s] and document[s] how its authorization of 
infrastructure projects under the NGA, particularly natural gas transportation fa-
cilities, will affect emissions of GHGs.”49  The issuance notes that “[FERC] will 
begin to apply the framework established in [the] policy statement in the interim” 
and will allow applicants with pending applications to “supplement the record and 

 

 42. Id. at P 94. 
 43. Id.  
 44. 178 FERC ¶ 61,107 at P 97. 
 45. Id. at P 97-99 (FERC noting “that temporary impacts associated with a proposal will generally be 
given less weight”). 
 46. Consideration of Greenhouse Gas Emissions in Nat. Gas Infrastructure Project Reviews, 178 FERC 
¶ 61,108 (2022). 
 47. Id. at P 1. 
 48. Id. at P 1. 
 49. Id. at P 2. 
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explain how their proposals are consistent with [the Interim GHG] policy state-
ment.”50 

1. Quantifying GHG Emissions and Determining Significance 

The Interim GHG Policy states that: 
the [FERC] will quantify a project’s GHG emissions that are reasonably foreseeable 
and have a reasonably close causal relationship to the proposed action, including 
those effects that occur at the same time and place as the proposed action and effects 
that are later in time or farther removed in distance from the proposed action.51   

This quantification will encompass “GHG emissions resulting from construc-
tion and operation of the project as well as, in most cases, GHG emissions resulting 
from the downstream combustion of transported gas.”52 

“The [FERC] will consider all evidence in the record relating to a project’s 
estimated GHG emissions, utilization rate, or offsets: estimates presented by pro-
ject sponsors, as well as opposing evidence from other parties.”53  FERC will not 
assume that a project will have 100% utilization; rather it estimate a project’s GHG 
emissions based on the project’s projected utilization rate.54  “The [FERC] will 
also consider evidence of factors expected to reduce or offset the estimated direct 
or reasonably foreseeable downstream emissions of the project.”55 

Regarding emissions, FERC proposes to: 
 Consider direct emissions of a project a reasonably foreseeable effect; 
 Find that an NGA Section 3 export facility project is not the legally relevant 

cause of upstream and downstream emissions; 
 Consider on a case-by-case basis whether downstream emissions are a reasona-

bly foreseeable effect of an NGA Section 7 interstate projec; and 
 Consider on a case-by-case basis whether upstream emissions are a reasonably 

foreseeable effect of an NGA Section 7 project.56 

In the Interim GHG Policy Statement, FERC addressed commenters’ asser-
tions regarding direct emissions, downstream emissions and upstream emissions.57  
Regarding direct emissions, “commenters assert[ed] that the [FERC] must con-
sider fugitive emissions.”58  FERC noted that “direct GHG emissions from the 
project’s short [or] long-term operational activities are an effect of the proposed 
project . . . [which] the project sponsor” already accounts for in its application.59  
Regarding downstream emissions, FERC noted several cases where the Court held 
that “the downstream GHG emissions could be reasonably quantified by the 

 

 50. 178 FERC ¶ 61,108 at P 129. 
 51. Id. at P 28. 
 52. Id. 
 53. Id. at P 29. 
 54. 178 FERC ¶ 61,108 at P 29. 
 55. Id. at P 29. 
 56. Id. at P 31. 
 57. Id. at P 32.  
 58. 178 FERC ¶ 61,108 at P 32. 
 59. Id. at P 33. 
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[FERC].”60  Therefore, FERC noted in the Interim GHG Policy Statement that 
“project sponsors may submit evidence they believe indicate that downstream 
emissions are not reasonably foreseeable.”61  FERC explained that for NGA Sec-
tion 7 projects it will consider downstream GHG emissions.62  “However, for . . . 
export projects under NGA Section 3, the [FERC] will not consider . . . GHG 
emissions,” as only “the Department of Energy . . . has sole authority to . . . con-
sider” such matters.63  Regarding upstream emissions, FERC stated that in some 
cases, it has been “difficult to quantify upstream emissions due to several factors, 
including location of the supply source and whether transported gas will come 
from new or existing production.”64  Therefore, “the [FERC] will continue to con-
sider upstream emissions on a case-by-case basis.”65 

2. Level of Review and Significance 

The Interim GHG Policy Statement establishes that “unless refuted by record 
evidence” projects with estimated GHG emissions of 100,000 metric tons per year 
of carbon dioxide (CO2) equivalent will be deemed to have a significant impact on 
the environment.66  “For context, projects that likely have 100,000 metric tons per 
year or more of GHG emissions include projects transporting an average of 5,200 
dekatherms per day and projects involving the operation of one or more compres-
sor stations or LNG facilities.”67  The “proposed threshold of 100,000 metric tons 
per year would deem nearly three-quarters of Commission-regulated natural gas 
project[s], which collectively account for roughly 99% of GHG emissions from 
Commission-regulated natural gas projects, to have a significant impact on climate 
change.”68 

This new GHG threshold will serve as a metric for triggering the develop-
ment of an Environmental Impact Statement (EIS), i.e., “if the proposed project 
may result in 100,000 metric tons per year of CO2 . . . then the Commission staff 
will prepare an EIS.”69  “Commission staff will apply the 100% utilization or full 
burn rate for the proposed project’s emissions to determine whether to prepare an 
. . . (EIS) or an Environmental Assessment (EA).”70  In the order, FERC noted that 
it “believes this estimate is appropriate because it captures Commission projects 
that may result in incremental GHG emissions that may have a significant effect 
upon the . . . environment.”71  FERC also noted that “[e]stablishing a threshold 
 

 60. Id. at P 35 (discussing Sierra Club v. FERC, 867 F.3d 1374 (D.C. Cir. 2017); Birckhead v. FERC, 925 
F.3d 510,518-20 (D.C. Cir. 2019); Allegheny Defense Project v. FERC, 932 F.3d 940 (D.C. Cir. 2019)). 
 61. Id. at P 38. 
 62. 178 FERC ¶ 61,108 at P 38. 
 63. Id. at P 41. 
 64. Id. at P 43. 
 65. Id. 
 66. 178 FERC ¶ 61,108 at P 81. 
 67. Id. at P 89. 
 68. Id. at P 95. 
 69. Id. at P 3. 
 70. 178 FERC ¶ 61,108 at P 3 (internal quotations omitted). 
 71. Id. 
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provides . . . clarity [if] . . . a project [will need] either an EA or EIS.”72  As part 
of this analysis, FERC “will . . . consider any emerging tools as well as any forth-
coming frameworks or analysis issued by CEQ or other agencies on this issue.”73 

3. A Project’s Reasonably Foreseeable GHG Emissions 

The Interim GHG Policy Statement states that FERC, in order to consider 
climate impacts, will quantify a project’s reasonably foreseeable GHG emissions 
“based on a projection of [the] amount of . . . capacity [that] will be actually used 
[i.e.,] projected utilization rate, as opposed to assuming 100% utilization,” and any 
other factors impacting the quantification of project emissions.74  “This will in-
clude GHG emissions resulting from construction and operation of the project as 
well as, in most cases, GHG emissions resulting from the downstream combustion 
of transported gas.”75  To enable the Commission’s use of the best estimate of a 
project’s GHG emissions, “project sponsors are encouraged to calculate project 
GHG emissions using a projected utilization rate and submit evidence of any other 
factors that might impact a project’s net emissions.”76  “Because in most instances 
a 100% utilization rate estimate does not accurately capture the project’s climate 
impacts, estimated emissions that reflect a projected utilization rate will provide 
more useful information.”77 

4. GHG Mitigation 

FERC stated it has the authority to require mitigation of GHG emissions by 
a project sponsor.78  The Commission’s priority is for project sponsors to mitigate, 
to the greatest extent possible, a project’s direct GHG emissions.79  The Commis-
sion also encouraged project sponsors to propose mitigation of reasonably fore-
seeable indirect emissions and will take such proposals into account in assessing 
the extent of a project’s adverse impacts.80 

FERC also addressed claims that “downstream emissions . . . are outside of 
[its] jurisdiction and” therefore FERC cannot mandate mitigation of downstream 
emissions.81  FERC “recognizes, as many commenters assert, that the Commission 
does not have the statutory authority to impose conditions on downstream users or 
other entities outside the [FERC’s] jurisdiction, such as production, gathering, and 
local distribution entities.”82  Rather, FERC “encourages each project sponsor to 

 

 72. Id. at P 80. 
 73. Id. at P 81. 
 74. 178 FERC ¶ 61,108 at P 29. 
 75. Id. at P 28. 
 76. Id. at P 45. 
 77. Id. at P 50. 
 78. 178 FERC ¶ 61,108 at P 103. 
 79. Id. at P 106. 
 80. Id. at P 106. 
 81. Id. at P 104. 
 82. 178 FERC ¶ 61,108 at P 104. 
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propose measures to mitigate the impacts of reasonably foreseeable GHG emis-
sions associated with its proposed project, and will consider such mitigation pro-
posals in assessing the extent of a project’s adverse impacts.”83  The Interim GHG 
Policy Statement states “that the Supreme Court’s ruling in Public Citizen does 
not preclude the Commission from requiring project sponsors to mitigate reason-
ably foreseeable upstream or downstream emissions.”84  FERC “will consider the 
project’s impact on climate change, including the project sponsor’s mitigation pro-
posal, as part of its public interest determination under NGA Section 3 or 7.”85  
FERC may also “require additional mitigation of a project’s direct GHG emissions 
as a condition of the authorization, should the Commission deem a project spon-
sor’s proposed mitigation inadequate to support the public interest determina-
tion.”86  FERC states that it is 

best to allow project sponsors to demonstrate that their proposed mitigation measures 
are verifiable and propose means for the Commission to monitor or track the proposed 
measures through the life of the project.  This approach allows project sponsors to 
take advantage of existing monitoring programs and tailor verification and tracking 
to their chosen mitigation proposals and prevents FERC from needing to establish a 
new monitoring program.87 

The Interim GHG Policy Statement provides that FERC “will consider pro-
posals by . . . project sponsor[s] to mitigate all or [part] of [their] project’s climate 
change impacts.”88  Additionally, “project sponsors [may propose] measures to 
mitigate the reasonably foreseeable upstream or downstream emissions associated 
with their projects.”89   

In order to ensure that any GHG emissions reduction mechanisms achieve real, veri-
fiable, and measurable reductions, any proposed mechanisms should: (a) be both real 
and additional—the emissions reductions would not have otherwise happened unless 
the proposed reduction mechanism was implemented, and the associated reductions 
occur beyond regulatory requirements, (b) be quantifiable—any emissions reductions 
must be calculated using a transparent and replicable methodology, (c) be unencum-
bered—seller has clear ownership of or exclusive rights to the benefits of the GHG 
reduction, and (d) be trackable—the project sponsor must also propose means for the 
Commission to monitor and track compliance with the proposed mitigation measures 
for the life of the project.90  

Furthermore, FERC laid out examples of mitigation mechanism that project 
sponsors may consider: market based mitigation (renewable energy credits, man-
datory compliance, market participation, and voluntary carbon market participa-
tion), physical mitigation, and cost recovery.91  “Pipelines may seek to recover 
GHG emissions mitigation costs through their rates, similarly to how they seek to 
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recover other costs associated with constructing and operating a project, such as 
the cost of other construction mitigation requirements or the cost of fuel.”92 

FERC plans to evaluate proposed mitigation on a case-by-case basis and is 
not mandating a standard level mitigation.93  However, FERC may condition its 
authorization of a project for further mitigation of those impacts.94 

C. Notice of Proposed Rulemaking, Revised Filing and Reporting Requirements 
for Interstate Natural Gas Company Rate Schedules and Tariffs, 179 FERC ¶ 
61,114 (2022) 

On May 19, 2022, FERC issued a notice of proposed rulemaking to require 
natural gas pipelines, “when filing a general NGA section 4 rate case,” to “submit 
all . . . statements, schedules and workpapers in native format with” formulas and 
links intact.95  The NOPR was issued in response to a request for such a rulemaking 
from several trade associations representing natural gas pipeline shippers.96  FERC 
stated that its proposed rule would provide clarity to shippers whether pipelines’ 
rates were derived with the use of underlying links in spreadsheets, thereby facil-
itating more “timely and comprehensive analysis of a rate case filing.”97  FERC 
stated that “this will streamline the rate case process, including settlement discus-
sions,” and reduce the need for discovery.98 

II. RATES, TERMS, AND CONDITIONS OF SERVICE 

A. Abandonment 

1. Gulf States Transmission LLC 

On January 6, 2022, the Commission issued an order addressing arguments 
raised on rehearing and setting aside, in part, a prior order (Abandonment Order) 
that authorized Gulf States to abandon its pipeline system by sale to ETC Haynes-
ville LLC (ETCH), a non-jurisdictional gathering company.99 

On July 26, 1990, the Commission issued a certificate of public convenience and 
necessity under section 7(c) of the NGA and a blanket certificate under Part 284, 
Subpart G of the Commission’s regulations granting Gulf States authorization to con-
struct and operate pipeline facilities extending from Harrison County, Texas, to 
Caddo Parish, Louisiana.  The  facilities were constructed and designed to provide up 
to 150,000 dekatherms per day of firm and interruptible transportation service from 
natural gas reserves in East Texas to intrastate facilities in northwest Louisiana.   

 

 92. Id. at P 128. 
 93. Id. at P 107. 
 94. 178 FERC ¶ 61,108 at P 107. 
 95. Notice of Proposed Rulemaking, Revised Filing and Reporting Requirements for Interstate Nat. Gas 
Co. Rate Schedules and Tariffs, 179 FERC ¶ 61,114, 87 Fed. Reg. 31,783 (2022). 
 96. Id. at P 1. 
 97. Id. at PP 6-7. 
 98. Id. at P 7. 
 99. Gulf States Transmission LLC, 178 FERC ¶ 61,003 at PP 1, 15 (2022) (Danly, concurring in part and 
dissenting in part). 
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On April 6, 2021, Gulf States filed an application pursuant to section 7(b) of the 
NGA and Part 157 of the Commission’s regulations requesting authorization to aban-
don its entire pipeline system by sale to ETCH, a non-jurisdictional gathering com-
pany.  In its application Gulf States also requested a determination that, once aban-
doned by sale to ETCH, the facilities would be non-jurisdictional gathering facilities 
exempt from the Commission’s jurisdiction under section 1(b) of the NGA.   
  Commission staff issued the Abandonment Order granting the requested aban-
donment authorization.  Regarding Gulf States’ request for a jurisdictional determi-
nation, the Abandonment Order explained that it was not appropriate for the seller, 
Gulf States, rather than the buyer, ETCH, to make the request, which therefore would 
not be addressed in the Order.100  

“Gulf States timely requested rehearing,” contending that the Abandonment 
Order departs from prior Commission precedent “because necessitating that 
ETCH request a declaratory order contradicts the obligations of the Purchase 
Agreement, would require paying a filing fee, and would delay resolution of the 
issue of whether the facilities would be jurisdictional once abandoned.”101  

In the order, the Commission explained that while it has previously “has 
granted similar requests for jurisdictional determinations in abandonment pro-
ceedings, but in other instances has declined to make such a determination.”102  In 
this proceeding, the Commission held that “going forward, parties that desire a 
determination from the Commission as to the post-abandonment jurisdictional sta-
tus of facilities must seek the Commission’s formal guidance through a petition 
for declaratory order.”103   

Under section 1(b) of the NGA, the Commission’s jurisdiction does not extend 
to facilities used for the production or gathering of natural gas, or to gathering ser-
vices.  The NGA itself, however, does not define the term “gathering” [and a]s a 
result, the Commission has developed a number of legal tests to determine which 
facilities are non-jurisdictional gathering facilities and which facilities are jurisdic-
tional transmission facilities.  The Commission relies on the “primary function test,” 
which considers the physical and geographical attributes of a facility, including: 
(1) the length and diameter of the pipelines; (2) the facilities’ geographical configu-
ration; (3) the extension of the facilities beyond the central point in the field; (4) the 
location of compressors and processing plants; (5) the location of the wells along all 
or part of a facility; and (6) the operating pressures of the pipelines. 

In addition to the physical and geographical factors, the Commission also con-
siders the purpose, location, and operation of the facilities; the general business ac-
tivities of the owner of the facility; and whether the jurisdictional determination is 
consistent with the NGA and the Natural Gas Policy Act of 1978 (NGPA). The Com-
mission does not consider any one factor to be determinative and recognizes that all 
factors do not necessarily apply to all situations.  The Commission weighs any and 
all other relevant facts and circumstances of a particular case, including the non-phys-
ical criteria.104 

 

 100. Id. at PP 3-5. 
 101. Id. at P 6. 
 102. Id. at P 7. 
 103. 178 FERC ¶ 61,003 at P 7. 
 104. Id. at PP 10-11. 



16 ENERGY LAW JOURNAL [Vol. 43.2:1 

 

Here, the Commission modified and set aside the Abandonment Order, in 
part, and granted Gulf States’ request for a determination “that the abandoned fa-
cilities will perform a gathering function upon their acquisition by ETCH and ac-
cordingly will be exempt from Commission jurisdiction under NGA Section 
1(b)”.105 

2. Gulf South Pipeline Company, LLC, Destin Pipeline Company, LLC 

Gulf South Pipeline Company, LLC (Gulf South) and Destin Pipeline Com-
pany, LLC (Destin) filed applications seeking “approval for Gulf South to abandon 
160,000 Mcf per day (Mcf/d) of leased transportation capacity on Destin’s pipeline 
system in Mississippi and NGA . . . certificate authorization for Destin to reacquire 
the 160,000 Mcf/d of leased transportation capacity.”106     

On January 27, 2022, the Commission approved the abandonment: 
The Commission views a lease of interstate pipeline capacity as an acquisition of a 
property interest in the lessor’s pipeline subject to NGA section 7(b) abandonment 
and section 7(c) certification.  Consequently, the lessee is required to obtain certifi-
cate authorization to acquire the leased capacity and the lessor must obtain abandon-
ment authorization to cede its rights to the capacity.107 

The Commission found that since neither of the two shippers utilizing the 
leased capacity protested the proposed abandonment, “there is a presumption that 
no continuity and stability of service issues are presented by the circumstances 
presented in these applications.”108  The Commission also issued the requested 
certificate authorization.109 

3. Tennessee Gas Pipeline Company, LLC, Southern Natural Gas 
Company, LLC 

On March 25, 2022, the Commission approved:  
Southern’s request to abandon by lease to Tennessee Gas the capacity to support 
1,100,000 Dth/d of firm transportation service.  Consistent with [its] policy, [the 
Commission] require[d] Southern to file, within 10 days of the date of abandonment 
of the lease capacity to Tennessee Gas, a statement providing the effective date of the 
abandonment.  [The Commission] also remind[ed] the Applicants that when the lease 
terminates, Tennessee Gas is required to obtain authority to abandon the lease capac-
ity and Southern is required to obtain certificate authorization to reacquire that capac-
ity.110 

4. Transcontinental Gas Pipe Line Company, LLC 

On March 31, 2022, the Commission issued an order approving a request of 
Transcontinental Gas Pipe Line Company, LLC (Transco), “for authorization to 

 

 105. Id. at P 21. 
 106. Gulf South Pipeline Co., 178 FERC ¶ 62,051 at P 1 (2022). 
 107. Id. at P 7. 
 108. Id. at P 9. 
 109. Id. at P 11. 
 110. Tennessee Gas Pipeline Co., 178 FERC ¶ 61,199 at P 67 (2022). 
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implement its Happytown Abandonment Project (Project) located in Pointe Cou-
pee Parish, Louisiana . . . subject to certain conditions.”111 

5. ANR Pipeline Company, Great Lakes Transmission Gas Limited 
Partnership 

On April 21, 2022, the Commission granted a request submitted by ANR 
Pipeline Company (ANR) for a certificate of public convenience and necessity for 
to construct and operate the Alberta Xpress project.112  In its application, ANR 
sought 

to construct a new compressor station in Evangeline Parish, Louisiana, to provide up 
to 165,000 dekatherms per day (Dth/d) of additional firm transportation service on 
ANR’s Southeast Mainline . . . [and] request[ed] authorization to acquire by lease 
capacity on Great Lakes Gas Transmission Limited Partnership’s (Great Lakes) trans-
mission system . . . sufficient to provide 155,407 Dth/d of firm transportation ser-
vice.113 

Concurrently, Great Lakes sought approval to abandon capacity by lease pur-
suant to section 7(b) of the NGA.114  The Commission determined that: 

(1) there are significant benefits to the lease arrangement; (2) the lease payments are 
equal to the lessor’s firm transportation rates for comparable service; and (3) the lease 
will  have no adverse effects on ANR and Great Lakes’ existing customers.  There-
fore, [having] conclud[ed] that the proposed Lease Agreement [was] required by the 
public convenience and necessity . . . [the Commission] approv[ed] the Lease Agree-
ment and grant[ed] ANR’s request to acquire by lease capacity from Great Lakes and 
offer service on the leased capacity under its tariff. . . . [The Commission also] ap-
prov[ed] Great Lakes’ request to abandon the capacity described in th[e] order.  
. . . . 
[The Commission noted that] when the lease terminates, ANR will be required to 
obtain authority to abandon the lease capacity and Great Lakes will be required to 
obtain certificate authorization to reacquire that capacity. 115 

6. Equitrans, L.P. 

On June 17, 2022, the Commission granted Equitrans, L.P.’s (Equitrans) ap-
plication for abandonment, in part, and accepted notice of termination of gathering 
service.116  Equitrans “provides interruptible gathering service to customers in 
West Virginia and Pennsylvania” through its low-pressure Gathering System.117  
Equitrans sought to abandon, either by sale or in place, all of its gathering facili-
ties, both FERC certificated and non-certificated:  

(Equitrans) filed an application pursuant to sections 1(b), 4, and 7(b) of the NGA and 
Part 157 of the Commission’s regulations for authority to abandon all of its existing 
certificated and non-certificated gathering facilities, consisting of approximately 932 
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miles of low-pressure pipelines, compressor stations, and appurtenant facilities in 
West Virginia and Pennsylvania. . . . Because Equitrans [sought] to abandon certain 
facilities for which there [was] in effect a certificate for the transportation of natural 
gas in interstate commerce, Equitrans’ proposal was subject to the Commission’s ju-
risdiction pursuant to section 7(b) of the NGA.  The NGA explicitly excludes “the 
local distribution of natural gas . . . [and] the facilities used for such distribution” as 
well as “gathering of natural gas” from the Commission’s jurisdiction.118 

 The Commission therefore “[had] no authority to deny a proposed abandon-
ment of facilities the primary function of which is gathering,” so the Commission 
granted abandonment of Equitrans’ Gathering System.119 

Section 1(b) of the NGA gives the Commission jurisdiction to regulate the trans-
portation of natural gas in interstate commerce, sales for resale of natural gas in in-
terstate commerce, and natural gas companies engaged in such transportation and 
sale.  This gives the Commission complete authority to regulate jurisdictional trans-
portation service performed by interstate pipelines.  In addition, section 1(b) specifi-
cally states that the provisions of the Act do not apply to “any other transportation or 
sale of natural gas or to the local distribution of natural gas or to the facilities used 
for such distribution or to the production or gathering of natural gas.”  Thus, section 
1(b) of the NGA by its terms exempts local distribution and gathering facilities and 
services from the Commission’s jurisdiction.   However, if an interstate pipeline pro-
vides gathering service in addition to jurisdictional transportation service, the Com-
mission may have jurisdiction over the rates of that gathering service, as it may be 
considered as being performed “in connection with” the natural gas company’s juris-
dictional transportation service.  This jurisdiction to determine the justness and rea-
sonableness of the rates under which gathering service is provided derives from sec-
tions 4 and 5 of the NGA and is necessary to enable the Commission to properly 
regulate the pipeline’s jurisdictional services, ensuring that the pipeline’s jurisdic-
tional transportation rates are just and reasonable and not discriminatory.120 

The Commission explained that: 
[u]nder section 1(b) of the NGA, the Commission has no jurisdiction over gathering 
facilities, whether such facilities are certificated or non-certificated.  Where gathering 
facilities were once certificated transportation facilities and, therefore, still have a 
certificate attached to them, a pipeline must file with the Commission an application 
under section 7(b) to abandon the facilities.  [The Commission explained that it] has 
no authority to deny the abandonment of the certificated gathering facilities.  Where 
gathering facilities were never certificated, a pipeline need not even file an applica-
tion with the Commission to abandon such non-certificated facilities.  Rather, when 
abandoning non-certificated gathering facilities, as well as when abandoning certifi-
cated gathering facilities, a pipeline must file with the Commission a notice under 
NGA section 4(d) to reflect the change in, or termination of, any “in connection with” 
service that occurs as a result of the abandonment.121 

The Commission’s order granted Equitrans “permission and approval to 
abandon its certificated gathering facilities.”122  The Commission accepted “Equi-
trans’s notice to terminate gathering service on five segments of non-certificated 
gathering pipeline it is abandoning due to safety concerns associated with nearby 
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longwall mining.”123  The Commission also required Equitrans to file separate no-
tices “to terminate gathering services [for any other] non-certificated gathering 
facilities” it elects to abandon.124 

B. Bankruptcy 

1. ANR Pipeline Company 

On June 2, 2021, FERC denied petitions for limited and temporary waivers 
of the regulations, rules and policies, and pipeline tariff provisions regarding ca-
pacity release, right of first refusal, as well as the shipper-must-have-title rule, the 
prohibition on buy-sell arrangements, and the prohibition against tying arrange-
ments.125  The requested waivers were intended to implement an agreement to al-
low ANR Pipeline Company, Columbia Gas Transmission , LLC, and Columbia 
Gulf Transmission, LLC (collectively, “TC Energy Pipelines”) to remarket firm 
capacity contracted by Gulfport Energy Corporation (Gulfport), where those con-
tracts are subject to a motion to reject in Gulfport’s bankruptcy proceeding.126  The 
TC Energy Pipelines had opposed the rejection by the bankruptcy court, but asked 
FERC to grant waivers of the capacity release rules and policies to enable the 
pipelines to remarket Gulfport’s capacity, which otherwise must remain reserved 
for Gulfport despite non-payment.127  FERC declined to grant the waiver requests 
on procedural grounds unrelated to the bankruptcy issues.128 

2. Gulfport Energy Corporation v. FERC 

On July 19, 2022, in Gulfport Energy Corporation v. FERC,129 the U.S. Court 
of Appeals for the Fifth Circuit issued an order vacating FERC’s orders in Rover 
Pipeline130 that required Gulfport to continue to perform under its firm transporta-
tion agreement with Rover even if Gulfport were to declare bankruptcy and reject 
the contracts.131  The court disagreed with FERC’s analysis of the filed rate doc-
trine and with FERC’s position on the impact of rejection of a contract under the 
Bankruptcy Code.132  The court also addressed FERC’s ability to review and re-
form the terms and conditions of a rejected contract, holding that “FERC cannot 
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require continued performance on the rejected contract.”133  The court ruled that a 
bankruptcy court can authorize rejection of a filed-rate contract, and that, post-
rejection: 

FERC can decide whether actual modification or abrogation of a filed rate contract 
would serve the public interest.  It even may do so before a bankruptcy filing.  But 
rejection is just a breach; it does not modify or abrogate the filed rate, which is used 
to calculate the counterparty’s damage.  So FERC cannot prevent rejection.  It cannot 
bind a debtor to continue paying the filed rate after rejection.  And it cannot usurp the 
bankruptcy court’s power to decide Gulfport’s rejection motions.134 

C. Capacity Release 

1. Six One Commodities LLC Six One Commodities Vega LLC 

FERC granted a temporary and limited 60-day waiver of capacity release reg-
ulations and tariff provisions to facilitate the transfer of Vega LLC’s (Vega) natu-
ral gas assets, via merger, to Six One Commodities (61C), including Vega’s firm 
transportation contracts with Transcontinental Gas Pipe Line Company 
(Transco).135  The waiver was requested by 61C “to facilitate [a] permanent release 
of capacity under the Transco contracts.”136  FERC applied its “four-factor test” 
and “good cause standard” and granted the waiver request.137 FERC found: 

(1) the applicant[s] acted in good faith; (2) the waiver is of limited scope [because it 
is] a one-time waiver of the relevant capacity release provisions; (3) the waiver ad-
dresses a concrete problem because, [without] the waiver, the [applicants could not] 
permanently release and assign . . . the capacity to a party needing the capacity; and 
(4) the waiver does not have undesirable consequences [because] there is no evidence 
[that the waiver] . . . would harm . . . third parties.138   

FERC also found the request “[was] adequately supported and appear[ed] 
consistent with previous waiver[s]” FERC has granted under similar circum-
stances, concluding the waiver request was supported by good cause.139  FERC 
issued similar orders to grant waivers necessary to facility other transactions this 
year.140 

 

 133. Id. at 684 (citing FERC v. Ultra Resources, Inc., 28 F.4th 629, 639 (5th Cir. 2022), Off. Comm. of 
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2. Roaring Fork Interstate Gas Transmission, LLC Kaiser-Frontier 
Midstream 

In its order approving Kaiser-Frontier’s abandonment by sale of its Silo Pipe-
line to Roaring Fork, FERC denied a requested waiver of its capacity release reg-
ulations.141  Roaring Fork sought the waiver after stating that “opportunities for 
segmentation of capacity are limited or . . . capacity release may not occur fre-
quently.”142  FERC noted that specific waivers of regulations are not needed if the 
regulations “do not on their face apply.”143  For example, FERC acknowledged 
“that the Silo Pipeline is small . . . with a single customer [and] . . . delivery point 
. . . [and] cannot comply with the segmentation requirements of section 284.7(d)” 
of FERC’s regulations.144  However, even though capacity release may not occur 
frequently, Roaring Fork is an interstate pipeline that must offer capacity release 
per section 284.8 of FERC’s regulations, and FERC found “no evidence [on] the 
record to justify a waiver of the . . . capacity release regulations.”145 

D. Cost Trackers 

1. Columbia Gas Transmission, LLC 

On February 25, 2022, FERC issued an order approving a stipulation and 
agreement of final settlement filed to resolve outstanding issues related to multiple 
dockets initiated by Columbia Gas Transmission, LLC (Columbia), which in-
cluded “Columbia’s first general [NGA section 4] rate case filing [since] it agreed 
in 2016 to [its] Modernization II Settlement.”146  The Commission determined that 
the settlement was “fair and reasonable and in the public interest.”147  The settle-
ment “extends [Columbia’s] Capital Cost Recovery Mechanism (CCRM) for a 
third term, coterminous with the term of the Settlement.”148  It “requires Columbia 
to make an annual general plant maintenance investment of at least $150 mil-
lion.”149  The settlement also sets forth the parameters for “which facilities are 
eligible for CCRM funding,” the governance mechanism for reviewing the list of 
eligible facilities, and related accounting parameters and derivation of rates, and 
prohibits “Columbia from implementing any similar recovery mechanism other 
than the CCRM during the term of the settlement.”150  Pursuant to the final settle-
ment, Columbia is permitted “to maintain regulatory assets for Modernization II 
Settlement property taxes, rate case costs, COVID-19 costs, and Pipeline and Haz-
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ardous Materials Administration maximum allowable operating pressure compli-
ance.”151  On September 7, 2021, FERC approved a related partial settlement 
which resolved whether Columbia Gas had violated a moratorium provision in the 
Modernization II Settlement when it made its new NGA section 4 rate case fil-
ing.152 

2. Southern Star Central Gas Pipeline, Inc. 

FERC approved a Stipulation and Agreement of Settlement (Settlement) filed 
by Southern Star Central Gas Pipeline, Inc. (Southern Star) that implements “a 
new modernization program with a cost recovery mechanism (CRM).”153  The 
CRM established by the Settlement describes facility costs eligible for inclusion 
in a new surcharge.154  The Settlement states that the CRM will provide for sur-
charges that will be collected between March 1, 2023, and October 31, 2026.155   
Under the terms of the Settlement, “the annual eligible capital costs will not exceed 
. . . $88 million in 2022, $50 million in 2023, $50 million in 2024, and $50 million 
in 2025.”156  Southern Star will also have a capital maintenance obligation “no less 
than an amount equal to the combined depreciation and amortization expenses in-
cluded in the applicable calendar year’s FERC Form 2 Annual Filing.”157  “Cus-
tomers are [permitted] to challenge the annual cost recovery filings.”158  The CRM 
will remain in effect through November 1, 2026, which is the effective date of 
Southern Star’s next NGA section 4(e) rate case filing.159  Once the CRM is ter-
minated, “shippers . . . will remain subject to” all outstanding costs included in the 
CRM surcharge, and Southern Star must refund any over-recovered CRM costs.160 

E. Fuel 

1. Tennessee Gas Pipeline Company, LLC 

On June 15, 2022, the administrative law judge issued an initial decision ap-
proving Tennessee’s annual revisions, filed March 1, 2021, to the rates associated 
with its Fuel Adjustment Mechanism, which include Tennessee’s fuel and loss 
retention (F&LR) and electric power cost rates (EPCR).161  The key issue in the 
case was the justness and reasonableness of Tennessee’s proposed adjustments to 
the incremental F&LR and EPCR for service on its Broad Run Expansion Project, 
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which was designed to serve Antero Resources Corporation (Antero).162  Antero 
asserted Tennessee’s incremental fuel rates resulted in Antero subsidizing other 
shippers on Tennessee’s system.163 

The initial decision reviewed the proposed fuel allocation based on “the Com-
mission’s 1999 Certificate Policy Statement,”164 which requires that incremental 
expansion projects—including fuel costs—not be subsidized by existing shippers 
on the system.165  The initial decision found that Tennessee had met its burden of 
showing that it properly assigned Antero with the fuel impacts resulting from An-
tero’s transportation, consistent with the Commission’s “no-subsidy” policy and 
general principles of cost causation. 166 
 Having satisfied its NGA section 4 burden, the initial decision found that 
Tennessee’s proposed rates must be accepted.167 

The initial decision found Tennessee’s 2021 Fuel Filing and its proposed tar-
iff records to be just and reasonable.168  As of this writing, the initial decision is 
pending before the Commission.169 

F. Force Majeure 

1. Carlsbad Gateway, LLC 

On January 25, 2022, the Commission issued an order (Order) granting Carls-
bad Gateway, LLC (Gateway) a “blanket certificate of public convenience and 
necessity” (Certificate) and a “temporary waiver of certain regulatory obliga-
tions.”170  While the Commission issued Gateway the requested Certificate, the 
Commission directed Gateway to revise its proposed tariff provisions concerning 
force majeure.171  Gateway had proposed to “define[] force majeure in part as . . . 
any other causes, whether of the kind herein enumerated or otherwise, not reason-
ably within the control of the party claiming suspension.”172  The Commission 
found that such definition is inconsistent with Commission policy that force 
majeure be defined as an event that is “both uncontrollable and unexpected” be-
cause Gateway’s proposed definition did not address the latter criterion, and di-
rected Carlsbad to file revised tariff records consistent with that finding.173 
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2. Roaring Fork Interstate Gas Transmission, LLC and Kaiser-Frontier 
Midstream, LLC 

On December 21, 2021, the Commission issued an order (Order) approving 
Kaiser-Frontier Midstream, LLC’s (Kaiser-Frontier) request to “abandon by sale 
its Silo Pipeline to Roaring Fork Interstate Gas Transmission (Roaring Fork).”174  
However, the Commission directed Roaring Fork to revise its proposed definition 
of force majeure in the General Terms and Conditions (GT&C) to its FERC Gas 
Tariff.175  Roaring Fork had proposed to define governmental force majeure as 
certain occurrences that are not reasonably within Roaring Fork’s control and non-
governmental force majeure as certain occurrences that are not reasonably within 
Roaring Fork’s control.176  The Commission found that “there is no justification 
for this non-parallel construction.”177  The Commission therefore directed Roaring 
Fork to revise the definition of force majeure to limit such events, including inter-
ruptions by governments, to matters arising out of circumstances not within Roar-
ing Fork’s control and which Roaring Fork is “unable to overcome” by the exer-
cise of due diligence.178 

3. Portland Natural Gas Transmission System 

On November 30, 2021, the Commission issued an order (Order) approving 
Portland Natural Gas Transmission System’s (PNGTS) proposal to modify its res-
ervation charge crediting (RCC) tariff provisions for both force majeure and non-
force majeure events.179  Among other things, National Grid Gas Delivery Com-
panies (National Grid) “argue[d] that [the] safe harbor clauses” for force majeure 
and non-force majeure events in such RCC tariff provisions should: (1) “trigger 
when any force majeure event lasts 10 days, and not only when all 10 days suffer 
from service below historic levels” and (2) be revised to remove confusing lan-
guage that could over-constrain the provision of RCC or that PNGTS could rely 
on to only apply RCC to the amounts that exceed the applicable safe harbor thresh-
old, and “not the range of volumes from zero up to those amounts.”180  The Com-
mission rejected such concerns in the Order, finding that “PNGTS’s safe harbor 
[clauses are] (i) consistent with what the Commission has approved for PNGTS 
and other pipelines in the past” and (ii) “not so confusing as to render them unjust 
and unreasonable.”181 
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G. Gas Quality 

1. Great Basin Gas Transmission Company 

On January 31, 2022, the Commission issued a letter order accepting tariff 
records filed by Great Basin Gas Transmission Company (Great Basin), “includ-
ing modifications . . . to define and allow for the receipt and transportation of 
renewable natural gas (RNG) on its pipeline system.”182  Great Basin also pro-
posed language “stating that RNG shall conform to the gas quality specifications 
of traditional gas sources and for processed biogas.”183  Great Basin also proposed 
language providing that,  

nevertheless . . . it may, in its reasonable judgment, accept RNG containing a com-
bined level of not more than four percent by volume of inert substance and/or with a 
total gross heating value of not less than 950 Btu, as long as the RNG meets the other 
requirements in Great Basin’s Operating Policy.184   

Great Basin further proposed to include tariff provisions that limited its obli-
gation to accept “RNG that does not meet the existing gas specifications” to the 
extent that “Great Basin can meet the tariff requirements for gas quality at Great 
Basin’s Delivery Points by blending with traditional supplies.”185  Great Basin fur-
ther proposed “tariff language that identified the maximum level for health-related 
and pipeline integrity constituents of concern (COCs) for RNG delivered to an 
RNG Receipt Point on [its] system.”186  The Commission found the “proposed 
tariff changes to be just and reasonable,” but required the Operating Policy to be 
included in Great Basin’s FERC Gas Tariff to eliminate the possibility of “undue 
discrimination as to new entrants in the market offering RNG or current shipper 
of RNG on [Great Basin’s] system.”187 

2. Alliance Pipeline L.P. 

On January 11, 2022, the Commission issued a letter order accepting the tariff 
records filed by Alliance Pipeline L.P. (Alliance), which proposed to permit Alli-
ance to issue action reports or Operational Flow Orders (OFO) to “alleviate oper-
ational problems due to, [among other things], gas quality.”188  The proposed tariff 
language enabled Alliance to issue action reports and OFOs to respond to any op-
erational problems related to the quality of the gas received on Alliance’s system, 
irrespective of whether such gas meets the general gas quality specifications of 
Alliance’s FERC Gas Tariff.189  “On December 27, 2021, Tenaska Marketing Ven-
tures (Tenaska) filed a motion to intervene and comment” on Alliance’s proposed 
tariff records, taking issue with the phrase “irrespective of whether this gas meets 
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the specifications in section 2 of the GT&C” at the end of proposed GT&C Section 
37.1.190  Alliance agreed to remove that phrase to address Tenaska’s concern, and 
the Commission accepted Alliance’s revised tariff records subject to removal of 
the phrase.191 

3. Paiute Pipeline Company 

On August 27, 2021, the Commission issued an order rejecting revised tariff 
records filed by Paiute Pipeline Company (Paiute) without prejudice, in which 
Paiute “proposed to modify [the] gas quality specifications in the General Terms 
and Conditions (GT&C)” of its FERC Gas Tariff to accommodate acceptance of 
renewable natural gas (RNG) into its system.192  The proposed gas quality speci-
fications would have allowed Paiute to  

accept RNG containing [a combined level] of not more than four percent [(4%)] by 
volume of inert substances and a total gross heating value of not less than 950 Btu, as 
long as the RNG meets the other requirements in Paiute’s Biomethane Verification 
Program and Operating Policy.193   

The proposed gas quality specifications also would have “permit[ted] Paiute 
to determine the gross heating value of the gas and the gas component analysis at 
reasonable intervals.”194  The Commission determined that Paiute’s proposal 
would have allowed Paiute to include gas quality and interchangeability specifi-
cations in documents outside the proposed tariff records, in contravention of Com-
mission policy providing that “only natural gas quality and interchangeability 
specifications . . . in a Commission-approved . . . tariff” are enforceable.195 

H. Jurisdiction 

1. Jurisdictional Status of Facilities 

a. Roaring Fork Midstream, LLC 

On June 16, 2022, the Commission issued an order granting Roaring Fork 
Midstream, LLC’s (Roaring Fork) petition for a declaratory order certifying that 
“[Roaring Fork’s] planned natural gas pipelines in . . . Colorado and . . . Wyoming 
[would] perform a gathering function and not be subject to the Commission’s ju-
risdiction under section 7 of the Natural Gas Act (NGA).”196  The Commission 
explained that it relies on its “primary function test” “to determine which facilities 
are non-jurisdictional gathering facilities and which facilities are jurisdictional 
transmission facilities.”197  The Commission found that Roaring Fork’s planned 

 

 190. Id. at PP 8-10. 
 191. Id. at PP 11-12. 
 192. Paiute Pipeline Co., 176 FERC ¶ 61,134 at 2-3 (2021). 
 193. Id. at P 3. 
 194. Id. at P 4. 
 195. Id. at P 12. 
 196. Roaring Fork Midstream, LLC, 179 FERC ¶ 61,189 at P 1 (2022). 
 197. Id. at P 6. 



2022] NATURAL GAS COMMITTEE REPORT 27 

 

facilities are non-jurisdictional under its primary function test because (1) the 
lengths, diameters, operating pressure, and geographical configuration of the 
planned pipelines, as well as the location of compressors, processing plants, and 
wells relative to such pipelines, are all consistent with a gathering function (not-
withstanding the fact that “such pipelines will cross the Wyoming/Colorado bor-
der”), (2) its central point in the field test is inapplicable given the backbone-type 
structure of the planned pipelines, and (3) the planned pipelines otherwise quali-
fied as gathering under the additional considerations applied by the Commission 
under its primary function test.198  The Commission therefore found that Roaring 
Fork’s planned pipelines are “exempt from the Commission’s jurisdiction” be-
cause the primary function of such pipelines will have a primary function of non-
jurisdictional gathering.199 

b. Nopetro LNG, LLC 

On March 25, 2022, the Commission granted Nopetro LNG, LLC’s 
(Nopetro) petition for an order “declar[ing] that Nopetro’s construction and oper-
ation of a natural gas liquefaction and truck loading facility and proposed trans-
loading operations in Port St. Joe, Florida [collectively, the Nopetro Facility] 
would not be subject to the Commission’s jurisdiction under section 3 or 7 of the 
Natural Gas Act (NGA).”200  The Commission found that the “Nopetro . . . Facility 
is not an LNG terminal subject to [its] jurisdiction under [NGA] section 3 . . . 
because it is not located at the point of export such that LNG can be directly trans-
ferred to vessels for export.”201  The Commission explained that it lacked such 
jurisdiction over the Nopetro Facility because “the LNG-filled ISO containers 
would leave the Nopetro Facility and be transported by truck approximately a 
quarter of a mile to” a dock that would remain available for general public use, 
where the containers would then be loaded onto ocean-going vessels by a crane 
that, while owned by Nopetro, would be available for use by others through the 
dock operator for a fee.202 

The Commission rejected intervenors’ argument that the Nopetro Facility is 
a jurisdictional LNG facility “because [it] is only a quarter of a mile away from 
the export point [and is therefore effectively] transferring LNG directly to an 
ocean-going LNG tanker,” instead finding that the Nopetro Facility is neither on-
shore nor in state waters, as would be required under section 2(11) of the NGA for 
the Commission to exercise jurisdiction over the Nopetro Facility.203  The Com-
mission also rejected intervenors’ arguments that its prior decisions examining its 
jurisdiction over compressed natural gas (CNG) facilities are irrelevant to its anal-
ysis of an LNG facility such as the Nopetro Facility, finding instead that with the 
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singular exception of exporting LNG rather than CNG, the Nopetro Facility is es-
sentially identical to such facilities and therefore its prior decisions involving such 
CNG facilities is relevant to its jurisdictional analysis of the Nopetro Facility.204  
The Commission further determined that it could not assert jurisdiction over the 
Nopetro Facility pursuant to NGA section 7 because that statutory provision only 
applies to the transportation of natural gas via pipeline.205  The Commission also 
rejected concerns about the creation of a potential regulatory gap if it did not ex-
ercise jurisdiction over the Nopetro Facility, explaining that the “need for regula-
tion cannot alone create authority to regulate.”206  On July 29, 2022, the Commis-
sion issued an order denying requests for rehearing.207 

c. Diversified Midstream, LLC 

On February 10, 2022, the Commission issued an order granting a certificate 
authorizing Diversified Midstream, LLC (Diversified) to provide interstate trans-
portation service for Columbia Gas Transmission, LLC (Columbia) “on Diversi-
fied’s non-jurisdictional gathering system.”208  The Commission further granted 
Diversified’s “request[] [for] a determination that the proposed interstate transpor-
tation service provided to Columbia will not otherwise affect the status of the Di-
versified system as a gathering system, nor affect the non-jurisdictional status of 
any other operation in which Diversified is currently engaged.”209  The Commis-
sion explained that it has previously “issued certificates with waivers to a gather-
ing company to allow the gathering company to provide incidental interstate trans-
portation service through its facilities without affecting the non-jurisdictional 
status of its gathering operations.”210 

The Commission determined that issuing Diversified such a certificate was 
appropriate “because of the limited . . . jurisdictional activities proposed and be-
cause Diversified’s primary function is the non-jurisdictional gathering of gas.”211  
The Commission also granted Diversified’s request for waivers that would exempt 
it from all the filing and reporting requirements and any annual charges applicable 
to interstate companies.212  The Commission found that “the public interest would 
not be served by subjecting Diversified to [such requirements and charges]” and 
that granting such waivers was consistent with prior orders granting such certifi-
cates to similarly non-jurisdictional companies engaged in comparatively minor 
jurisdictional activities.213 
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d. Gulf States Transmission LLC 

On January 6, 2022, the Commission issued an order (Rehearing Order) 
granting rehearing in part of its August 9, 2021 order (Abandonment Order) issued 
by Commission staff.214  The Abandonment Order granted “Gulf States Transmis-
sion, LLC’s (Gulf States) request to abandon its entire pipeline system by sale to 
ETC Haynesville LLC (ETCH)” but declined to grant Gulf States’ request for a 
jurisdictional determination that the pipeline system would constitute non-juris-
dictional gathering facilities following the abandonment by sale.215  “[T]he Aban-
donment Order explained that it was not appropriate for the seller, Gulf States, 
rather than the buyer, ETCH, [to request such jurisdictional determination],” and 
therefore declined to address such request.216  The Abandonment Order instead 
stated that “[ETCH], as the new operator of the facilities . . . could make a formal 
request for [a] declaratory order” as to such jurisdictional determination.217  “Gulf 
States timely requested rehearing” of the Abandonment Order, “argu[ing] that 
Commission staff erred in declining to determine the post-abandonment jurisdic-
tional status of the facilities and request[ing] that the Commission determine on 
rehearing that, once abandoned by sale to ETCH, the facilities will operate as non-
jurisdictional gathering facilities.”218 

“[T]he Commission [acknowledged in the Rehearing Order that it] has 
granted similar requests for jurisdictional determinations in abandonment pro-
ceedings,” but has declined to make such a determination in other instances.219  
Going forward, the Commission held that “parties that desire a determination from 
the Commission as to the post-abandonment jurisdictional status of facilities must 
seek the Commission’s formal guidance through a petition for declaratory or-
der.”220  However, the Commission elected to make the requested jurisdictional 
determination here in light of the fact that it “has not consistently required a re-
quest for declaratory order under circumstances similar to those presented here.”221 

Applying its “primary function test,” the Commission determined that the 
subject facilities would be non-jurisdictional following the abandonment thereof 
to ETCH.222  Specifically, the Commission found that “under the primary function 
test the facilities that ETCH plans to operate will have a primary function of gath-
ering and they are therefore exempt from the Commission’s jurisdiction under sec-
tion 1(b) of the Natural Gas Act (NGA).”223  The Commission accordingly “mod-
ified and set aside, in part,” the Abandonment Order to grant “Gulf States’ request 
for a determination that the abandoned facilities will perform a gathering function 
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upon their acquisition by ETCH and accordingly will be exempt from Commission 
jurisdiction under NGA section 1(b). . . .”224 

e. Northern States Power Company, a Minnesota Corporation 

On October 21, 2021, the Commission issued an order granting Northern 
States Power Company, a Minnesota Corporation’s petition for an order declaring 
that, “upon acquisition of certain facilities owned by Northern Natural Gas Com-
pany (Northern) . . . Northern States Power [would] maintain its status as a local 
distribution company (LDC), exempt from the Commission’s jurisdiction under 
the Natural Gas Act (NGA).”225  Northern States Power intended to acquire facil-
ities owned by Northern at the time, including: two “Town Border Station[s],” 
“.71 mile of the 3-inch-diameter MNB61801 Pipeline . . . and its terminus . . . 2.93 
miles of the 6-inch-diameter MNB61802 Pipeline… [and] 1.13 miles of the 4-
inch-diameter MNB61802 Pipeline.”226  Northern States Power intended to trans-
fer and upgrade the acquired assets before “integrat[ing] the facilities into its ex-
isting local distribution system network.”227  “[After] incorporation into [the ex-
isting] local distribution system, the [only] function of [Northern States Power’s] 
facilities w[ould] be the transportation and distribution of natural gas to its retail 
customers [in Minnesota.]”228 

The Commission explained that “NGA section 1(b) . . . does not extend [its 
jurisdiction] to local distribution facilities,” despite a lack of definition for what 
constitutes a local distribution system.229  The Commission further explained that 
“[it] has cited factors such as pipe diameter, the physical characteristics of the local 
pipe system, and the function of the system in finding that facilities are used for 
local distribution and are [therefore] exempt from [the] Commission’s jurisdic-
tion.”230  Turning to the facilities at issue in this proceeding, the Commission found 
that such facilities “share the characteristics of facilities previously found to be 
local distribution systems.”231  Specifically, the Commission noted that the “pipe-
line segments [measure less than] six inches in diameter . . . and will not be oper-
ated . . . at transmission line pressure,” and that “upon incorporation into Northern 
States Power’s system, the facilities will be used to receive gas from interstate 
pipelines” for sale to local retail customers.232  The Commission therefore declared 
that the facilities that Northern States Power sought to acquire will—following 
their integration into Northern States Power’s system—be “exempt from the Com-
mission’s jurisdiction.”233 
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f. New Fortress Energy LLC 

On July 15, 2021, the Commission issued an order (Rehearing Order) deny-
ing rehearing of its March 19, 2021 order (Order), but modified the discussion in 
the Order as permitted by the Natural Gas Act (NGA) section 19(a) to reach the 
same result.234  The Order found that “New Fortress’ liquefied natural gas (LNG) 
facility located at the Port of San Juan, Puerto Rico, was an LNG facility terminal 
as defined by the NGA and thus subject to the Commission’s jurisdiction.”235  The 
Commission explained in the Order that the New Fortress facility is a jurisdictional 
LNG terminal because it is “a dedicated LNG facility, located at the point of im-
port, and connected to a pipeline.”236  New Fortress requested rehearing of the 
Order, alleging that “the Commission unreasonably departed from prior precedent 
in finding that ‘the [New Fortress] facility’s limited power-plant piping was a pipe-
line for the purposes of determining the Commission’s jurisdiction under the 
NGA.”237  “New Fortress [also took] issue with the Commission differentiating 
between its jurisdiction over LNG terminals located in foreign commerce and in-
terstate commerce because the NGA contains no such distinction.”238 

In rejecting New Fortress’ first contention, the Rehearing Order clarified that, 
notwithstanding references in prior proceedings to “the physical or operational 
characteristics of a facility, . . . the physical characteristics of the piping” and con-
nectivity of an LNG “facility to the interstate or intrastate pipeline grid” is never-
theless immaterial to whether an LNG facility operating in foreign commerce is a 
jurisdictional LNG terminal.239  Rather, the Commission determines the jurisdic-
tional status of an LNG facility based on “whether the [LNG] facility is connected 
to piping which enables the [LNG] facility to receive natural gas for liquefaction 
or send out revaporized LNG.”240 

The Rehearing Order rejected New Fortress’ second contention that the Com-
mission acted in an arbitrary and capricious manner or in violation of the NGA 
“by differentiating its consideration of the jurisdictional status of LNG terminals 
based on whether [an LNG facility is] operating in foreign or interstate com-
merce.”241  The Commission pointed to its decision in Shell U.S. Gas & Power, 
LLC (Shell),242 explaining that  

when assessing the jurisdictional status of LNG facilities potentially involved in the 
transportation of LNG by waterborne vessel in interstate commerce, the Commission 
considers, in addition to the Commission’s other criteria, whether the LNG will be 
revaporized for injection into either an interstate or non-jurisdictional local distribu-
tion company or Hinshaw pipeline system 
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—not the physical characteristics of any piping connected to the LNG facil-
ity.243  The Commission therefore held that New Fortress’ “reliance on Shell for 
the proposition that the Commission has historically [analyzed] the physical as-
pects of an LNG facility’s piping when considering its jurisdictional status was 
incorrect.”244  Additionally, the Commission referred to the discussion in its Order 
to summarily reject New Fortress’ renewed argument that the LNG “facility is not 
located at a point of import or export because its facility receives LNG from 
smaller shuttle vessels that transport LNG from . . . larger carriers.”245 

Finally, the Commission rejected “New Fortress’ argu[ment] that the [Order] 
. . . could be read to give the Commission a scope of authority broader than Con-
gress intended . . .thereby . . . leaving the industry . . . ‘at a loss regarding the 
bounds of . . . NGA section 3 jurisdiction.’”246  The Commission asserted that the 
Order “clarified how [the Commission] considers a facility’s connection to piping 
and facilities operating in interstate commerce when determining NGA section 3 
jurisdiction,” but the Order did not expand the Commission’s jurisdiction to a lim-
itless degree as alleged by New Fortress.247  Because of the foregoing rejections, 
the Commission denied the requested rehearing but modified the discussion of the 
Order.248 

On June 14, 2022, the U.S. Court of Appeals for the D.C. Circuit (D.C. Cir-
cuit) denied New Fortress’ petitions for review of the Rehearing Order.249  Specif-
ically, the D.C. Circuit held that the Commission’s decision that the New Fortress 
facility satisfied the pipeline requirement to be a jurisdictional LNG facility was 
not arbitrary and capricious.250  The D.C. Circuit rejected New Fortress’ argument 
that the Commission failed to offer meaningful guidance as to its jurisdiction in 
not distinguishing between pipes and pipelines.251  The D.C. Circuit instead found 
that the Commission’s decisions “establish[ed] jurisdictional boundaries based on 
a pipeline’s role in transporting gas to or from a facility rather than a pipeline’s 
physical characteristics.”252  The D.C. Circuit also found reasonable the Commis-
sion’s refusal to differentiate between pipelines and pipes, upholding the Commis-
sion’s determination that such distinction could result in the Commission lacking 
jurisdiction over large-scale LNG export terminals that receive gas from nearby 
facilities or over LNG import facilities that are directly connected to large local 
distribution companies.253  Finally, the D.C. Circuit also held the Commission was 
not required to consider any reliance interests engendered by its prior decisions 
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that focused on the pipeline requirement because the Commission’s decision did 
not depart from Commission policy articulated in those decisions, but rather rea-
sonably applied it to the New Fortress facility.254 

g. Equitrans, L.P. 

On June 17, 2022, the Commission issued an order granting Equitrans, L.P.’s 
proposed abandonment of certain gathering facilities (Gathering System) either by 
sale to Big Dog Midstream, LLC (Big Dog Midstream) or in place.255  The Com-
mission explained that while Equitrans’ proposed abandonment is subject to the 
Commission’s jurisdiction pursuant to section 7(b) of the Natural Gas Act (NGA), 
“the Commission has no authority to deny a proposed abandonment of facilities” 
with a primary function of gathering.256  The Commission rejected arguments 
raised by intervenors that it could exercise such authority because the Gathering 
System was once functionalized as a transmission facility and therefore certifi-
cated.257  Instead, the Commission found that “to abandon certificated gathering 
facilities, a pipeline is [only] required to make a procedural filing under [NGA] 
section 7(b) to abandon the [NGA] section 7(c) certificate that still remains at-
tached to the gathering facilities, which filing the Commission is not at liberty to 
deny.”258  The Commission further found that it also has no authority “to place 
conditions upon any approval of Equitrans’ abandonment of its Gathering Sys-
tem—as [it] normally would” for the abandonment or certification of jurisdictional 
facilities pursuant to NGA sections 7(b) and 7(c), respectively—where the Com-
mission lacks jurisdiction over the gathering facilities themselves pursuant to 
NGA section 1(b).259 

The Commission also rejected a number of arguments raised by interve-
nors.260  For example, the Commission rejected arguments contending that prior 
approval from the West Virginia Public Service Commission was required before 
the Commission could grant the requested abandonment, explaining that “[it] has 
sole jurisdiction over whether to grant an abandonment” of the Gathering Sys-
tem.261  Furthermore, while the Commission questioned whether its approval of 
Equitrans’ instant proposal could be considered a major federal action, such ap-
proval would nonetheless qualify for a categorical exclusion under the Commis-
sion’s regulations implementing the National Environmental Policy Act, thereby 
obviating the need to prepare an environmental assessment or environmental im-
pact statement.262 
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The Commission found that it is possible that Equitrans’ Taylor County Field 
facilities could be subject to the Commission’s jurisdiction if all or any portion of 
those facilities function primarily as jurisdictional transmission facilities with re-
spect to the 125 or more “farm tap customers served directly from” those facili-
ties.263  However, the Commission stated that it did not have sufficient information 
before it to make that determination.264  The Commission therefore directed Equi-
trans to take one of three actions:  

(1) show cause why it should not be required to file an application seeking a certifi-
cate under NGA section 7 to operate the Taylor County Field facilities . . . , (2) file 
an application for such a certificate, or (3) file information demonstrating that its pro-
posal to abandon the Taylor Country Field facilities to Big Dog Midstream is permit-
ted by the present or future public convenience or necessity as required by NGA sec-
tion 7(b).265 

2.  FERC Orders Addressing its Jurisdictional Authority 

a. Rover Pipeline, LLC and Energy Transfer Partners, L.P. 

On January 20, 2022, the Commission issued an order “establish[ing] a hear-
ing to determine whether Rover Pipeline, LLC (Rover) and [its] parent company 
Energy Transfer Partners, L.P. [(ETP)] (collectively, Respondents) violated sec-
tion 157.5 of the Commission’s regulations” when the Respondents destroyed an 
1843 farmstead (the Stoneman House) “eligible for listing in the National Register 
of Historic Places (NRHP).”266  The Commission established such hearing because 
the Respondents had contested the Commission’s earlier Order to Show Cause and 
Notice of Proposed Penalty, as well as an accompanying Office of Enforcement 
(OE) staff report (collectively, the Show Cause Order), that “direct[ed] Respond-
ents to show cause why they should not be found to have violated section 157.5 of 
the Commission’s regulations through alleged misrepresentations and omissions” 
in their 2015 and 2016 project application filings.267  In their answer to the Show 
Cause Order, Respondents argued among other things “that the [Natural Gas Act] 
NGA vests . . . Federal district courts with exclusive jurisdiction over enforcement 
actions and, therefore, the Commission lacks the authority to adjudicate the al-
leged violations” in the Show Cause Order.268 

The Commission denied the Respondents’ request for dismissal of the Show 
Cause Order on procedural grounds, including (as relevant here) Respondents’ ar-
gument that the Commission lacked jurisdiction to make legally binding determi-
nations of NGA violations.269  In rejecting such argument, the Commission found 
that Congress clearly  
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inten[ded] to establish a delineated regulatory regime that delegates to the Commis-
sion the power to adjudicate NGA violations, provides for review of such Commis-
sion determinations in the Federal Courts of Appeals, and gives Federal district courts 
jurisdiction over only discrete causes of action such as criminal violations, suits for 
injunctive relief, and enforcement of final judgments.270 

The Commission further found that decisions by federal courts as well as the 
Supreme Court further supported its interpretation of the Commission’s jurisdic-
tion under NGA section 24 relative to Federal district courts.271  The Commission 
also found that its interpretation of its jurisdiction under the NGA is consistent 
with Congressional intent, legislative history, and Commission precedent.272  Fi-
nally, the Commission found that neither the Appointments Clause nor the Fifth 
or Seventh Amendments to the U.S. Constitution stripped the Commission of its 
jurisdiction—or that of its Administrative Law Judges with respect to the Appoint-
ments Clause—to make legally binding determinations of NGA violations.273 

b. Hartree Partners, LP v. Northern Natural Gas Company 

On July 15, 2021, the Commission issued an order “declin[ing] to exercise 
primary jurisdiction over” a complaint (Complaint) filed by Hartree Partners, LP 
(Hartree) against Northern Natural Gas Company (Northern).274  The Complaint 
alleged that Northern unlawfully sought to recover reservation charges (Disputed 
Amounts) from Hartree for quantities that Hartree nominated but were not trans-
ported by Northern during Winter Storm Uri due to alleged outages on Northern’s 
system.275  The Complaint further asserted that “the Commission should [have] 
assert[ed] jurisdiction over the matter [because, according to Hartree], Northern’s 
claim to the Disputed Amounts [went] beyond interpretation” of the underlying 
service agreements and violated the Natural Gas Act (NGA), Commission policy, 
and Northern’s FERC Gas Tariff.276  Northern filed a motion to dismiss the Com-
plaint, “arguing that Hartree failed to meet its burden to establish a prima facie 
case or provide adequate evidence to support its factual assertions.”277 

Notwithstanding Hartree’s arguments in the Complaint, the Commission “de-
clined to exercise primary jurisdiction over this dispute and thus granted North-
ern’s motion to dismiss the Complaint.”278  The Commission stated that “[w]hether 
to exercise primary jurisdiction is a matter within [its] discretion,” and that it is 
“guided by the decision in Arkla La. Gas Co. v. Hall [(Arkla)]” when determining 
whether to exercise such discretion.279  Applying the three factors set forth in 
Arkla, the Commission decided that  
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[(1) it did] not possess special expertise beyond that of a court to determine the factual 
circumstances of Northern’s provision of service during Winter Storm Uri [because] 
[t]his is a factual dispute of the type routinely dealt with by a court, . . . [(2)] there is 
no need for uniformity of interpretation with respect to the dispute here [and there-
fore] a determination of the parties’ rights and obligations here will not have broad 
applicability to other customers or pipelines because the facts are unique to the dis-
pute raised in the Complaint, . . . [and (3) its] determination of the factual circum-
stances at issue here would not raise a policy issue important to the Commission’s 
regulatory responsibilities.280 

The Commission therefore “declin[ed] to exercise primary jurisdiction over 
the issues raised here and accordingly dismissed the Complaint.”281 

c. Transcontinental Gas Pipe Line Co., LLC 

On June 30, 2021, the Commission issued an order (Order) granting Trans-
continental Gas Pipe Line Company, LLC’s (Transco) petition for an order declar-
ing that the Commission has exclusive and primary jurisdiction over a contractual 
dispute concerning “the proper rate for the firm transportation service that Transco 
provides to Fairless Energy, LLC (Fairless) under . . . Contract No. 9218326 (the 
Fairless Contract)”.282  Specifically, the Commission found that the instant dispute 
concerning the proper rate for the Fairless Contract meets the factors set forth in 
Arkla La. Gas Co. v. Hall (Arkla)283 for exercising primary jurisdiction, and there-
fore elected to do so here.284  Applying the three factors set forth in Arkla, the 
Commission decided that (1) it possessed special expertise beyond that of a court 
because determination of the applicable rate required interpretation of Transco’s 
tariff and analysis of the relevant certificate orders relating to the facilities used in 
connection with the Fairless Contract, both of which the Commission frequently 
addresses, (2) there is a need for uniformity of interpretation with respect to this 
dispute because a determination of this dispute would affect other parties beyond 
Transco and Fairless, and (3) a determination of the factual circumstances at issue 
here would raise a policy issue important to the Commission’s regulatory respon-
sibility because “the Commission has an interest in enforcing service rates and 
ensuring that pipelines can collect Commission-approved rates to . . . recover the 
costs of the certificated facilities associated with such rates.”285   

After determining that it could elect to exercise primary jurisdiction, the 
Commission did so and found “that the appropriate rate for the Fairless Contract 
is the incremental rate for the MarketLink Expansion Project under Transco’s Rate 
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Schedule FT as set forth in Transco’s [FERC Gas] Tariff.”286  “On July 30, 2021, 
Fairless filed a request for rehearing” of the Order (Rehearing Request).287 

On November 18, 2021, the Commission issued an order (Rehearing Order) 
denying Fairless’ Rehearing Request.288  In the Rehearing Order, the Commission 
affirmed its prior determination that the incremental MarketLink Expansion rate 
applied, emphasizing that answering the question of the applicable rate under the 
contract required the Commission to examine its own orders and Transco’s FERC 
Gas tariff rather than general state contract law principles.289  Therefore, the Com-
mission continued to find that it properly exercised primary jurisdiction over the 
dispute.290  The Commission, in turn, rejected each of Fairless’ arguments in its 
Rehearing Request.291  With respect to jurisdiction, the Commission first found 
that Fairless’ argument that the Commission departed from precedent incorrectly 
relied on a set of decisions about general state law contract interpretation, whereas 
the dispute here instead turned on how to interpret Transco’s FERC Gas Tariff.292  
The Commission then affirmed that it had “properly examined the three [Arkla] 
factors” in determining that it was entitled to exercise jurisdiction over this con-
tractual dispute.293 

I. Market-Based Rates 

1. Golden Triangle Storage, Inc. 

On November 30, 2021, the Commission approved, by letter order, market-
based rate (MBR) treatment for “new no-notice firm storage” service proposed by 
Golden Triangle Storage, Inc. (Golden Triangle).294  Golden Triangle had existing 
MBR authorization for “firm and interruptible storage, park[] and loan, and wheel-
ing services, as well as for interruptible hourly balancing service.”295  “In response 
to a customer request [it] proposed to offer no-notice firm storage service”.296  Un-
der Golden Triangle’s proposal, it intended to “combine firm storage service and 
no-notice injections and withdrawals under one new rate schedule and service 
agreement.”297  “Golden Triangle propose[d] to charge market-based rates for [its 
new] no-notice firm storage service” in accordance with the market-based rate au-
thority previously granted by the Commission.298  The Commission approved the 
new service and the proposed market-based rate treatment, and in so doing, 
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granted “Golden Triangle’s request for waiver of the requirement that tariff filings 
for a new service include an estimate of the effect on revenues and costs for the 
12 months after the new service begins.”299 

2. Spire Storage West LLC 

On May 19, 2022, the Commission granted Spire Storage West LLC (Spire 
Storage) certificate authorization to “expand its natural gas storage facilities at the 
Clear Creek Storage Field (Clear Creek Expansion Project), and [in the process], 
reaffirm[ed] [Spire Storage’s MBR] authority.”300  Spire Storage’s existing MBR 
authorization obligated it to notify the Commission of changed circumstances that 
could affect its prior market study analysis.301  Accordingly, as the “Clear Creek 
Expansion Project [was expected] to increase the storage capacity and injection 
and withdrawal capabilities” of its facilities, Spire Storage sought reaffirmation of 
its ability to charge MBRs for its proposed project.302  Upon reviewing Spire Stor-
age’s market power study, the Commission concluded that even with these 
changes, Spire Storage would still be unable to exercise market power, and thus 
the Commission “reaffirm[ed Spire Storage’s] authority to charge market-based 
rates for its firm and interruptible storage and interruptible wheeling services.”303 

J. Rate Cases 

1. ANR Pipeline Company (Docket No. RP22-501-000) 

On February, 28, 2022, FERC issued an order accepting and suspending 
ANR Pipeline Company’s (ANR) tariff records to implement a general rate 
case.304  On January 28, 2022, ANR proposed rate increases to reflect significant 
increases in its cost-of-service and rate base.305  ANR’s proposal would increase 
its rate base from $1.847 billion to $3.440 billion, primarily due to system mod-
ernization investments.306  ANR also proposed changes to its depreciation rates 
and “total negative salvage” for several transmission, gathering, and storage cate-
gories.307  Multiple parties filed protests, taking issue with the rate increases, rate 
design, and the proposal to recover $900 million associated with system modern-
ization through a system improvement modernization mechanism (SIMM).308  The 
Commission found that “ANR’s filing raised issues of material fact” and set for 
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hearing issues including, but not limited to, capital structure, cost allocation, and 
“treatment of expansion project costs and the SIMM.”309 

2. Texas Eastern Transmission, LP (Docket No. RP21-1001-000) 

On August 31, 2021, FERC issued an order rejecting Texas Eastern Trans-
mission, LP’s (Texas Eastern) tariff records to implement a general rate case as 
unjust and unreasonable because the inclusion “of an unsubstantiated increase in 
its income tax allowance rendered its rate filing unlawful.”310  In addition, pursuant 
to Section 5 of the Natural Gas Act (NGA), the Commission required Texas East-
ern to show cause within 30 days that its reservation charge crediting provisions 
complied with Commission policy.311  Texas Eastern filed a request for rehearing 
of the Commission order rejecting its tariff filing.312  The Commission issued an 
order setting aside, in part, its August 31, 2021 order, and accepted and suspended 
the tariff records from Texas Eastern’s July 30, 2021 tariff filing “subject to re-
fund, conditions, and . . . outcome of [a] hearing.”313  Numerous parties filed re-
quests for rehearing and subsequent petitions for review at the D.C. Circuit.314  On 
March 24, 2022, the Commission accepted Texas Eastern’s “revised tariff filing” 
and terminated its Section 5 investigation.315  This proceeding was ultimately con-
solidated with Texas Eastern’s rate proceeding in Docket No. RP21-1188-000.316 

3. Texas Eastern Transmission, LP (Docket No. RP21-1188-000) 

Following the Commission’s order rejecting Texas Eastern’s general rate 
case filing in Docket No. RP21-1001-000, Texas Eastern filed revised tariff rec-
ords on September 30, 2021.317  “Texas Eastern propose[d] [rate] increases” and 
revisions to “tariff provisions applicable to its various FERC jurisdictional ser-
vices.”318  Texas Eastern also proposed to implement “the cost allocation and rate 
design methodologies required by [a] 2019 Settlement.”319  Texas Eastern pro-
posed a total cost-of-rate service “of $2,218,359,340, . . . and a total rate base of 
$7,455,128,754,” and a 14.50% return on equity (ROE).320  Texas Eastern also 
proposed changes to its depreciation rates and “negative salvage rates for storage 
and transmission facilities.”321 

 

 309. Id. at P 19. 
 310. Texas E. Transmission, L.P., 176 FERC ¶ 61,138 at P 23 (2021). 
 311. Id. at P 24. 
 312. Id. at P 1. 
 313. Texas E. Transmission, L.P., 178 FEC ¶ 61,024 at PP 2, 28 (2022). 
 314. Texas E. Transmission, L.P., 178 FERC ¶ 63,012 (2022).   
 315. Texas E. Transmission, L.P., 178 FERC ¶ 61,135 at PP 1-2 (2022). 
 316. 178 FERC ¶ 63,012 at P 1. 
 317. Texas E. Transmission, L.P., 177 FERC ¶ 61,065 at P 1 (2021). 
 318. Id. 
 319. Id. at P 5. 
 320. Id. at P 6. 
 321. 177 FERC ¶ 61,065 at P 7. 



40 ENERGY LAW JOURNAL [Vol. 43.2:1 

 

Multiple parties filed protests raising several issues with Texas Eastern’s rate 
filing, including the “proposed ROE of 14.50%, accumulated deferred income tax 
(ADIT), and cost of service.”322  On October 29, 2021, FERC issued an order “ac-
cept[ing] and suspend[ing] [Texas Eastern’s ] tariff records.”323  The Commission 
determined that Texas Eastern’s rate filing raised issues of material fact and set 
for hearing issues “including but not limited to cost of service, depreciation, rate 
of return, cost allocation . . . , and billing determinants.”324  On July 7, 2022, Texas 
Eastern and the parties to the proceeding “reached a settlement in principle that 
would resolve all issues in th[e] proceeding.”325 

4. Eastern Gas Transmission and Storage, Inc. (Docket No. RP21-1187-
000) 

On October 29, 2021, FERC issued an order accepting and suspending East-
ern Gas Transmission and Storage, Inc.’s (EGTS) tariff record to implement a 
general rate case.326  On September 30, 2021, EGTS “proposed rate changes to . . 
. recover its cost of service.”327  EGTS’s proposal included several changes due to 
significant capital investments to modify and expand its system, resulting in a sub-
stantial increase in its cost of service.328  EGTS proposed an “annual cost of service 
of . . . $1,119.9 million, . . . a rate base of . . . $960.3 million, . . . [and an] ROE of 
14.75%.”329  Multiple protestors raised several issues including EGTS’s “cost-of-
service components, depreciation and negative salvage rates, fixed fuel rates, rev-
enue crediting, lease costs, income taxes, ADIT, excess accumulated deferred in-
come tax (EDIT), capital structure, and the proposed ROE of 14.75%.”330  The 
Commission determined that EGTS’s filing raised issues of material fact and set 
for hearing issues including but not limited to “depreciation, rate of return, cost 
allocation and rate design, billing determinants, treatment of ADIT, EDIT, fuel 
rate percentages, income tax, revenue crediting, and rolled-in projects.”331 

K. Rate Investigations 

1. El Paso Natural Gas Co., LLC 

On April 21, 2022, “pursuant to Section 5 of the Natural Gas Act,” the FERC 
opened an investigation into whether El Paso Natural Gas Co., LLC’s (El Paso) 
rates are unjust and unreasonable.332  The Commission noted that it approved a 
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rate settlement in 2019 that required El Paso to file a cost and revenue study at the 
end of a rate moratorium period ending on January 1, 2022.333  In its “Unadjusted 
Study,” El Paso claimed a revenue shortfall of $3 million, based on “an illustrative 
return on equity (ROE) of 15.29%” (derived from the ROE “proposed by other 
pipelines in recent rate filings”).334  El Paso’s “Adjusted Study,” which made ad-
justments 1) increasing depreciation rates, 2) increasing negative salvage rates, 3) 
“includ[ing] transmission and storage terminal decommissioning cost allowances 
. . . , and 4) reduc[ing] park and loan revenues,” showed a revenue deficiency of 
$43 million.335  Using 2019 and 2020 Form 2 annual report data, the Commission 
estimated El Paso’s ROE at 24.4% in 2019, and 20.4% in 2020.336  Based on El 
Paso’s Unadjusted Study data, the Commission estimated an ROE of 20.7%.337  
Although El Paso’s Adjusted Study “propose[d] new depreciation rates, negative 
salvage rates, and decommissioning rates,” the Commission removed these adjust-
ments because it had not approved them and El Paso had not supported them.338  
The resulting ROE was estimated at 19.3%.339  The Commission also found that 
the recent maturity date of $260 million in long-term debt could materially affect 
whether El Paso’s use of its own capital structure remains appropriate for ratemak-
ing purposes, “or whether it should rely upon its parent’s capital structure.”340  To 
address these issues, the Commission directed El Paso to “file a [new] cost and 
revenue study” and set the matter for hearing.341 

2. Guardian Pipeline, LLC 

On April 21, 2022, “pursuant to Section 5 of the Natural Gas Act,” the FERC 
opened an investigation into whether Guardian Pipeline, LLC’s (Guardian) rates 
are unjust and unreasonable.342  The Commission noted that Guardian’s currently 
effective rates were set in a settlement approved on February 6, 2006, that the 
settlement approved the recourse rates authorized when Guardian was originally 
certificated, and that Guardian has not filed a Natural Gas Act Section 4 rate case 
since Guardian became subject to Commission jurisdiction.343  Based on Guard-
ian’s annual Form 2 reports, the Commission estimated that the pipeline’s “return 
on equity” was 16.1% in 2019 and 20.8% for 2020.344  Based upon this analysis, 
the Commission found that Guardian may be recovering revenue substantially in 
excess of its estimated cost of service.345  The Commission “direct[ed] Guardian 
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to file a cost and revenue study based on . . . information for the latest 12-month 
period available.”346  “[A]s the Commission has done in other recent Section 5 
proceedings,” the Commission permitted Guardian to also “file a separate cost and 
revenue study that reflects [projected changes that] will occur during a[] . . . six-
month adjustment period following the 12-month base period.”347  This matter was 
set for hearing before an administrative law judge.348 

L. Reservation Charge Credits 

1. Texas Eastern Transmission, LP 

On August 31, 2021, pursuant to Section 5 of the Natural Gas Act, the Com-
mission “direct[ed] Texas Eastern [Transmission, LP (Texas Eastern)] to show 
cause as to why [the] reservation charge crediting procedures” of its tariff comply 
with Commission policy.349  This order was issued in response to Texas Eastern’s 
general Section 4 rate case filing in Docket No. RP19-343.350 

Texas Eastern’s procedures for reservation charge adjustments during outages.  In the 
case of non-performance relating to force majeure events and certain orders issued 
by PHMSA Texas Eastern provides for adjustments to occur based on the Safe Harbor 
method, defined as “where reservation charges must be credited in full to the shippers 
after a short grace period when no credit is due the shipper (i.e., 10 days or less).” . . 
. [The Commission stated that] despite a history of recent curtailments on [its] system, 
Texas Eastern’s crediting language fail[ed] to account for instances where historical 
usage may have been constrained by force majeure or other outages. . . .  

[The Commission found] that Texas Eastern’s reservation charge crediting pro-
cedures rely on a shipper nominating supplies on a daily basis in order to qualify for 
credits.  [But t]he Commission has found that when the pipeline proposes a method 
of reducing credits in the case of force majeure, and there is advance notice of an 
outage, credits for that day must be based solely on a measure of each shipper’s his-
torical usage, and not on the shippers’ nominations.  [Because] shippers that have 
notice of an outage should be permitted to focus on obtaining alternate supply routes, 
and not compelled to submit nominations that they do not reasonably expect the pipe-
line to honor, . . . [the Commission found] this provision in Texas Eastern’s tariff to 
be unjust and unreasonable.351   

Further, the Commission found that because “it is unjust and unreasonable 
for a pipeline to calculate credits based on usage levels that have been constrained 
by previous outages. . . . Texas Eastern should be required to eliminate periods in 
which shippers’ use of the system was constrained in its calculation of historical 
usage.”352 

On September 30, 2021, in response to the Commission’s show cause order, 
Texas Eastern filed “certain clarifying changes” to its reservation charge crediting 
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provisions.353  Specifically, Texas Eastern proposed language clarifying that when 
an entire segment is unavailable for service, “no nominations are required” to re-
ceive reservation charge credits, and that “it [would] accept nominations” to and 
from secondary points subject to the availability of capacity.354  Texas Eastern also 
proposed to clarify that in computing reservation charge credits, its calculations of 
historical usage would not include “times when customers’ use of the system was 
constrained.”355 

On March 24, 2022, the Commission accepted Texas Eastern’s tariff proposal 
and terminated the show cause proceeding.356  On June 16, 2022, the Commission 
issued an order denying a rehearing request filed by the Northeast LDC Customer 
Group (Northeast LDC).357  Northeast LDC requested the Commission grant re-
hearing of the Order because, according to Northeast LDC, Texas Eastern’s reser-
vation charge crediting provision violates Commission policy by “requir[ing] 
shippers to submit nominations to receive reservation charge credits for partial 
force majeure outages with advance notice.”358  The Commission disagreed, find-
ing that a pipeline “should be allowed an opportunity to perform before having to 
provide reservation charge credits when a partial outage occurs but [the pipeline] 
can still meet some of its firm service obligations,” and that—unlike a total out-
age—shippers must therefore continue to submit nominations in the event of a 
partial outage in order to be eligible to receive reservation charge credits.359 

2. Eastern Gas Transmission and Storage, Inc. 

On October 29, 2021, in Eastern Gas Transmission and Storage’s (EGTS) 
general rate case proceeding, the Commission accepted and suspended tariff rec-
ords, subject to refund and conditions, established hearing procedures.360  The 
Commission also ordered EGTS to: 

(1) show cause as to why [the reservation charge crediting provisions of EGTS’ tariff] 
(GT&C section 45) remains just and reasonable and not unduly discriminatory or 
preferential; or (2) explain what changes to its tariff would remedy the identified con-
cerns if EGTS were to determine that the tariff has in fact become unjust and unrea-
sonable or unduly discriminatory or preferential, and therefore, proceeds to establish 
a replacement tariff.361 

The Commission found that elements of EGTS’ reservation charge crediting 
provisions may “not . . . comply with Commission policy.”362  More specifically, 
“GT&C section 45.B.3 describes how EGTS would calculate firm shipper capac-
ity eligible for reservation charge crediting in the event of an outage where it is 
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not appropriate to use the past seven days’ service numbers [and], in such a sce-
nario, EGTS would use the quantities from exactly one year ago, adjusted for any 
changes to the shipper’s contract quantity in the past year.”363  But the “tariff does 
not contemplate how it would handle” a situation where an outage occurred ex-
actly one year prior while, the Commission observed, generally “it is unjust and 
unreasonable for a pipeline to calculate credits based on usage levels that have 
been constrained by previous outages.”364 

In addition, the Commission found that GT&C section 45 could be inter-
preted to give “shippers . . . reservation charge credits [only] if they nominate.”365  
“While requiring nominations is appropriate in most scenarios, it becomes unrea-
sonable during a pre-announced outage, when shippers know that none of their 
nominations will be honored.”366  In support, the Commission referred to a recent 
decision: 

[W]hen the pipeline proposes a method of reducing credits in the case of force 
majeure, and there is advance notice of an outage, credits for that day must be based 
solely on a measure of each shipper’s historical usage, and not on the shippers’ nom-
inations. The Commission determined that shippers that have notice of an outage 
should be permitted to focus on obtaining alternate supply routes, and not compelled 
to submit nominations that they do not reasonably expect the pipeline to honor.367 

3. Columbia Gulf Transmission, LLC 

On November 30, 2021, the Commission accepted, effective December 1, 
2021, Columbia Gulf Transmission’s “revised tariff records filed pursuant to sec-
tion 4 of the Natural Gas Act (NGA) and Part 154 of the Commission’s regula-
tions.”368  The Commission rejected protests challenging the tariff’s reservation 
charge crediting language, finding Columbia Gulf’s scheduling proposal substan-
tially the same as those the Commission has found just and reasonable.369  In ad-
dition, Columbia Gulf had previously revised the reservation charge crediting pro-
vision in 2020 “in order to base credits on historical usage in situations when 
advance notice of the outage would make it unreasonable to base credits on nom-
inated volumes.”370  The Commission found no reason to “revisit [its] acceptance 
of those provisions.”371 

4. Portland Natural Gas Transmission System 

On November 30, 2021, the Commission accepted the revised tariff record, 
effective December 1, 2021, “modify[ing] the reservation charge crediting provi-
sions set forth in section 6.21 of the General Terms and Conditions (GT&C) of 
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[Portland Natural Gas Transmission System (PNGTS)] tariff,” subject to the con-
ditions discussed in its order.372 

“National Grid argue[d] that while PNGTS’ proposed [tariff] revisions ap-
pear to be largely in conformance with Commission policy,” PNGTS should make 
“three modifications . . . to comply with the Commission’s reservation charge 
crediting policy.”373 

Although “PNGTS argue[d] that its previous filing should be accepted as just 
and reasonable, it agree[d] that all three changes [proposed by National Grid] are 
consistent with its intent, and thus it agree[d] to make changes to provide sufficient 
clarity for all parties.”374 

First, the Commission ordered PNGTS to “modify its proposed section 
6.21.4.2 to delete the word ‘nominated.’”375  “Second, regarding the interaction of 
secondary service and reservation charge crediting, [the Commission] conditioned 
[its] acceptance upon PNGTS revising sections 6.21.4.2(a)(i) and (b)(i)” to “clar-
ify that successful use of secondary service leads to a reduction of credits, not a 
total waiver of credits.”376  The Commission found that PNGTS’ safe harbor pro-
vision was consistent with the Commission’s prior approvals “for PNGTS and 
other pipelines in the past,” and therefore declined to order changes.377  Having 
stated in its answer that 

it “was not and never has been,” its intention that its tariff liability provision should 
be read as exceeding the limit established by Commission precedent, PNGTS . . . 
propose[d] to add the following clause to its liability section: provided, however, un-
less otherwise agreed to by Transporter and Shipper, the foregoing shall not limit 
Transporter’s liability, if any, to Shipper, nor Shipper’s liability, if any, to Trans-
porter, arising out of gross negligence, willful misconduct, or bad faith actions. Noth-
ing herein will limit Transporter’s liability, if any, to Shipper, nor Shipper’s liability, 
if any, to Transporter, for direct damages.378 

Because “PNGTS volunteered to change the tariff language regarding the 
limitation on damages for gross negligence, willful misconduct, or bad faith,” the 
Commission also found the language to be “a more accurate reflection of Com-
mission policy on legal liability [and] direct[ed] PNGTS to include th[e] revision 
in [its] compliance filing.”379 
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5. Roaring Fork Interstate Gas Transmission, LLC, Kaiser-Frontier 
Midstream, LLC 

On December 21, 2021, the Commission issued an order granting Kaiser-
Frontier Midstream, LLC’s application “to abandon by sale its Silo Pipeline to 
Roaring Fork Interstate Gas Transmission (Roaring Fork) and to abandon its Part 
157, Subpart F blanket certificate.”380  Concurrently, the Commission issued Roar-
ing Fork’s NGA section 7(c) application requesting: “(1) issuance of a certificate 
of public convenience and necessity authorizing it to acquire Kaiser-Frontier’s 
Silo Pipeline; (2) a Part 157, Subpart F blanket certificate; (3) a Part 284, Subpart 
G blanket certificate; (4) approval of its proposed pro forma tariff; and (5) certain 
waivers.”381 

In the order, the Commission noted “that when a pipeline proposes a method 
of reducing reservation charge credits in the case of force majeure, and there is 
advance notice of an outage, credits for that day must be based on each shipper’s 
historical usage, and not on the shippers’ nominations.”382  Therefore, the Com-
mission directed “Roaring Fork . . . to clarify [its tariff] language to ensure that 
there is an impartial mechanism for basing credits on historical usage in the con-
text of a pre-announced force majeure outage.”383 

6. Range Resources-Appalachia, LLC and Columbia Gulf Transmission, 
LLC v. Texas Eastern Transmission, LP; Range Resources-Appalachia, 
LLC v. Texas Eastern Transmission, LP 

On March 24, 2022, the Commission issued an order dismissing the two com-
plaints filed against Texas Eastern Transmission, LP (Texas Eastern) by Range 
Resources-Appalachia, LLC (Range) in Docket No. RP22-435-000, and by Range 
and Columbia Gulf Transmission, LLC (Columbia Gulf) in Docket No. RP22-
433-000.384  Both complaints maintained that “Texas Eastern failed to deliver gas 
at the Adair Interconnect at the minimum pressure necessary for delivery into the 
Columbia Gulf system” during certain time periods in 2019 and 2021 and asserted 
“that Texas Eastern . . . violated its certificate obligations, [its] tariff, the [NGA], 
Commission regulations,” and its firm service agreement with Range.385 

The Commission “address[ed] the issue of reservation charge credits” be-
cause it involved the substantive issue of whether Texas Eastern violated its tariff 
by not providing reservation charge credits for the Curtailment Periods.386  “Texas 
Eastern [argued, and the Commission agreed,] that while Range is eligible for res-
ervation charge credits under its contract, it [was] not entitled to them under the 
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terms of the tariff because service was not completed due to Columbia Gulf’s fail-
ure to confirm Range’s volumes.387  “Therefore, Texas Eastern has not violated its 
tariff.”388  Section 31.3 of Texas Eastern tariff states that: 

Notwithstanding any other provision in Pipeline’s FERC Gas Tariff, in no event shall 
Customer be entitled to a decrease in its Reservation Charge for Pipeline’s failure to 
deliver any Quantity of Gas as contemplated under this Section 31: . . . (iii) due to the 
conduct of the downstream operator of the facilities at the applicable Point(s) of De-
livery, including, without limitation, the refusal to receive any Quantity of Gas from 
Pipeline that Pipeline has made available for delivery, as long as such conduct was 
outside the control of Pipeline. . . .389 

The Commission found that “Texas Eastern appropriately scheduled Range’s 
gas but Columbia Gulf failed to confirm the volumes at the Adair Interconnect due 
to pressure differentials,” and “on days when a force majeure event was in effect, 
Texas Eastern only scheduled Range’s nominations that could be delivered con-
sistent with the force majeure restriction and provided reservation charge credits 
in accordance with GT&C section 31.2 for amounts that were not scheduled for 
delivery by Texas Eastern.”390  Finally, as Texas Eastern noted, “Range claim[ed] 
to be seeking reservation charge credits for reservation charges paid to Texas East-
ern, [but] Range . . . withheld payment of those reservation charges for which it is 
seeking reservation charge credits.”391 

The Commission concluded that Range and Columbia Gulf “failed to meet 
their burden of proving that Texas Eastern violated its certificate obligations, the 
NGA, Commission regulations, Texas Eastern’s Tariff, and Range’s firm service 
agreement with Texas Eastern.”  Both Complaints were therefore dismissed.392 

III. INFRASTRUCTURE 

A. Pipelines 

1. Tackett v. Equitrans. Ltd. 

Plaintiffs removed a suit filed in state court to federal district court alleging 
that their claim of grossly negligent damage to their property from the pipeline’s 
“construction, maintenance, operation[s], and repair[s]” in proximity to their prop-
erty implicates federal questions under the “substantial-federal questions doc-
trine.”393  In remanding the case back to the state court, the District Court found 
that there were no significant federal issues arising under the state-law claims that 
required settlement in a federal forum.394  Plaintiffs claimed that, because “FERC 
orders under the NGA supply the standard under which Defendants’ conduct must 
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be measured, . . . FERC’s exclusive control over pipeline construction and opera-
tion would be supplanted” if state law is applied to the duty of care in this negli-
gence action instead of federal law.395  The District Court found that the NGA does 
not create a relevant cause of action and the “Plaintiffs do not allege a violation 
of” the NGA, much less a dispute over the interpretation of federal law.396  In 
concluding that any alleged federal issue was not “substantial,” the District Court 
noted that there was no issue of whether a federal “agency . . . complied with a 
statute or regulation,” and “the alleged federal . . . issue [of] whether . . . a pipeline 
complied with or exceeded the boundaries of its FERC certificate” involves the 
application of federal regulations to establish the standard of care in a state-law 
based negligence case, which is necessarily specific to this case, and would not 
establish “precedent [in] future cases”; the mere need to apply federal law does 
not confer federal-question jurisdiction.397 

2. Wild Virginia v. United States Forest Service 

For the second time, the Fourth Circuit vacated and remanded a “U.S. Forest 
Service (Forest Service) and Bureau of Land Management (BLM)” decision to 
authorize Mountain Valley Pipeline (MVP) to “cross three and a half miles of the 
Jefferson National Forest in Virginia and West Virginia” based on a “fail[ure] to 
comply with the National Environmental Policy Act (NEPA), the National Forest 
Management Act (NFMA), and Mineral Leasing Act  regulations(MLA).”398  Af-
ter the initial remand, “the Forest Service and the BLM prepared a supplemental 
[Environmental Impact Statement] EIS which sought to address the pipeline’s sed-
imentation impacts utilizing two hydrological analyses provided by MVP.”399  
However, the Court found that “neither of these . . . analyses, nor the supplemental 
EIS, considered water monitoring data from the United States Geological Survey 
(USGS) monitoring stations fifteen miles outside the Jefferson National Forest” 
where such data showed that construction of this pipeline had significantly in-
creased water turbidity and that no reason was supplied to show that factors that 
could affect streams inside the forest were different from those outside the forest 
where the USGS measurements took place.400  The Court also found that the Forest 
Service and BLM improperly authorized “the use of conventional bore method to 
cross four streams in the Jefferson National Forest without” extensively consider-
ing the impacts of this method.401  The Court noted that the supplemental EIS did 
include information on this method, but because MVP originally “planned to use 
. . . open cutting . . . [for] stream crossings,” conventional bore was not extensively 
considered.402 
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Subsequently, MVP requested authorization from FERC to switch to conven-
tional bore for crossings outside of the Jefferson National Forest, which FERC is 
treating as an amendment to the certificate.403  The Court concluded that the Forest 
Service and BLM “would surely benefit from FERC’s environmental analysis of 
the” proposed amendment for its analysis of crossings within the Jefferson Na-
tional Forest.404  The Court also found that the Forest Service improperly amended 
its forest plan for the Jefferson National Forest to accommodate the MVP pipeline 
because it could not determine that the plan would meet the regulatory requirement 
to “maintain or restore” the ecosystem given the Forest Service’s failure to ade-
quately analyze sedimentation and the use of conventional bore for crossings.405  
As to Forest Service’s reliance on the notion that “the [p]ipeline will affect only a 
minimal fraction of the entire forest,” the Court found that this approach would 
allow circumvention of the regulations by simply passing project-specific amend-
ments to the plan on an ad hoc basis.406 

3. Mountain Valley Pipeline, LLC 

On April 8, 2022, the Commission approved an amendment application by 
Mountain Valley Pipeline (MVP) to change most of its waterbody and wetland 
crossings “from open-cut to trenchless [(primarily conventional bore)], . . . slightly 
shift the . . . right-of-way [to avoid a wetland and a waterbody], . . . [and to] con-
duct 24-hour construction activit[y] at . . . trenchless crossings.”407  As to claims 
that the “amendment . . . trigger[ed] [requirements] for state certification under 
section 401 of the Clean Water Act” (required for “construction or operation of 
facilities, [that] may result in . . . discharge[s] into the navigable waters”), the 
Commission concluded that “the construction methods and mitigation measures 
proposed . . . would avoid discharges into waters of the United States” meaning 
that certification was not necessary.408  The Commission stated that it solicited the 
opinions of the two states where the project is located (Virginia and West Virginia) 
and both states said it was up to the federal agency to make the determination as 
to whether a section 401 permit is required, and both also stated that their prior 
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2017 authorizations would cover any activities that would require certification.409  
As to the status of other authorizations, FERC stated that MVP is not permitted to 
commence any new construction until it has received all outstanding federal au-
thorizations—the Corps authorizations to complete its open-cut crossings, author-
ization to cross the Jefferson National Forest,410 and Fish and Wildlife Service 
authorizations regarding endangered species.411 

4. Food & Water Watch v. FERC 

On March 11, 2022, the D.C. Circuit remanded, without vacatur, Commis-
sion authorization of the Tennessee Gas Pipeline “Upgrade Project,” which “in-
volves the addition of 2.1 miles of new pipeline and a new compressor station in 
Agawam, Massachusetts.”412  The Court rejected all of the Plaintiff’s environmen-
tal challenges to the certification of the project, except for the “indirect-effects” 
argument with respect to “downstream gas consumption and resulting greenhouse 
gas [(GHG)] emissions.”413  The Court noted that in Sierra Club v. FERC,414 the 
downstream GHG emissions were “reasonably foreseeable” indirect effects of a 
pipeline project designed to transport gas to certain specific Florida power 
plants,415 but in Birckhead v. FERC,416 the Court rejected a similar claim when the 
Commission could establish only “that the gas was headed somewhere in the 
Southeast.”417  The Court declared that foreseeability depends on information 
about the “destination and end use of the gas in question.”418  The Court found that 
the record in this case more closely resembles Sabal Trail than Birckhead because 
“the Commission had evidence that the Upgrade Project would add . . . 72,4000 
[Dth/day of capacity] to Tennessee Gas’s system, [of which ]40,000 [Dth/day] was 
under contract [to] Columbia Gas” of Massachusetts (local distribution company) 
which would use that capacity to serve existing customers in the Greater Spring-
field area.419  The Court found that regardless of whether local distribution cus-
tomer demand is more, or less, elastic and predictable than power plant demand, 
or whether or not the gas transported may displace existing gas supplies, the Com-
mission is not excused from making emissions estimates in the first place.420  
Hence, the Court remands to the Commission “to perform a supplemental envi-
ronmental assessment to either quantify and consider downstream carbon emis-
sions or explain in more detail why it cannot do so.”421  In deciding not to vacate 
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the Commission’s certificate order, the Court found that FERC could, “with fur-
ther explanation, justify its decision to skip [this] procedural step,” or the Com-
mission could arrive at its same finding of no significant impact of the project on 
the environment after accounting for foreseeable GHG emissions.422  As to the 
disruptive impact of vacatur, the Court found that the impact of vacatur would be 
significant because “the Upgrade Project is now either mid-construction or opera-
tional.”423 

5. Marcum v. Columbia Gas Transmission, LLC 

In a suit brought against Columbia Gas Transmission, LLC (Columbia) to 
recover damages caused by storm water runoff following the installation of a gas 
pipeline through Plaintiffs’ property, a U.S. District Court, among other things, 
rejected the pipeline’s motion to dismiss the claim.424  The court held that the “mu-
nicipal ordinances upon which [the] Plaintiffs premise their [Pennsylvania Storm 
Water Management Act] SWMA claim are preempted by the FERC order approv-
ing the [pipeline].”425  Columbia maintained that the pipeline “was not required to 
obtain a . . . township grading permit or [to] comply with the township’s storm-
water management ordinances,” as the FERC certificate order did not mandate 
compliance with either requirement.426  The Court first considered “‘field preemp-
tion,’ . . . where Congress intended to foreclose any state regulation in the area, 
irrespective of whether the state law is consistent or inconsistent with the federal 
standard[].”427  The Court noted that the “Supreme Court has found FERC’s regu-
latory authority under the Natural Gas Act to be . . . preemptive where a state law 
‘amounts to a regulation in the field of gas transportation and sales for resale that 
Congress intended FERC to occupy.’”428  The Court stated that “where a law is 
not ‘aimed at natural gas companies in particular, but rather at all businesses in the 
marketplace,’ there is no field preemption.”429  “Here, state and local stormwater 
management laws . . . do not target the natural gas industry, but rather, apply 
broadly to ‘[a]ny landowner or any person engaged in alteration or development 
of land’ . . . .”430  As to “conflict preemption . . . where ‘compliance with both state 
and federal law is impossible’ or where state law ‘stands as an obstacle to the . . . 
execution of federal law,’” the Court examined instances where “state or local 
action[] . . . serve[d] to prohibit or unreasonably delay the construction of pipeline 
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facilities approved by FERC.”431  The Court found these cases to be distinguisha-
ble from the instant case because the Columbia line has already been “installed 
and is operational . . . [and the] application of state law will [not] obstruct Con-
gress’s purpose in enacting the Natural Gas Act and empowering FERC with au-
thority to facilitate the transmission of natural gas.”432  The Court found that Co-
lumbia failed to explain how compliance with SWMA “implicates FERC’s 
authority . . . to regulate transportation of natural gas.”433 

6. Spire STL Pipeline LLC 

On December 3, 2021, the Commission issued Spire STL Pipeline LLC 
(Spire) a temporary certificate of public convenience and necessity to maintain 
service to its customers while the Commission addresses issues on remand from 
the D.C. Circuit434 which vacated the certificate authorizing the construction of the 
new, greenfield, Spire system.435  “Section 7(c)(1)(B) of the [Natural Gas Act 
gives] ‘the Commission [authority to] issue a temporary certificate in cases of 
emergency, to ensure maintenance of adequate services or to serve particular cus-
tomers, without notice or hearing, pending the determination of an application for 
a certificate . . . .’”436  The Commission reviewed prior court decisions and Com-
mission orders sustaining issuance of such certificates and determined that 
“issu[ing] [Spire] a temporary certificate” is consistent with precedent approving 
use of such certificates to supply consumers dependent on gas provided under the 
original certificate and to keep up pre-existing service.437  The Commission exam-
ined alternatives, such as the customer acquiring capacity released by customers 
on other pipelines, or the customer moving its receipt point to other pipelines, and 
determined that none of the alternatives could prevent “a loss of gas supply poten-
tially [affecting] hundreds of thousands of homes and business[es] during the win-
ter heating season.”438  As to various proposals to limit the amount of service Spire 
can provide to quantities that the customer cannot obtain elsewhere, and other pro-
posals to reduce the rates Spire can charge for service, the Commission rejected 
all such proposals as impractical (would require demand forecasting or Commis-
sion asserting jurisdiction over the distribution company customer) or inconsistent 
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with its rate design policies.439  As to concerns raised about the pipeline obtaining 
land rights through eminent domain without certificate authority, the Commission 
determined that the issue of whether such authority extends to temporary certifi-
cates “is better resolved by the courts than the Commission.”440  In a February 17, 
2022, rehearing order, the Commission noted that two Federal district courts have 
determined that temporary certificates confer eminent domain authority.441  The 
rehearing order also rejected a request for a stay targeted specifically at eminent 
domain authority.442 

7. Algonquin Gas Transmission, LLC 

On January 20, 2022, the Commission issued an order on rehearing of its 
February 18, 2021, order setting for briefing rehearing of authorization of the op-
eration of Weymouth Compressor Station, which is a part of the Atlantic Bridge 
Project.443  Shortly after commencing operation, the “Weymouth compressor sta-
tion experienced two emergency shutdowns [that involved] unplanned releases of 
natural gas [(blowdowns)].”444  “Timely requests for rehearing of the” FERC staff 
delegated letter order authorizing the operation of the Weymouth station (Author-
ization Order) were filed shortly after the blowdown incidents (but well after re-
hearing and judicial review of the certificate order had concluded).445   

On February 18, 2021, FERC issued a briefing order requesting briefs on 
whether (1) “it [would be] consistent with the Commission’s responsibilities under 
the Natural Gas Act (NGA) to allow the . . . Station to enter into and remain in 
service;” (2) FERC should “reconsider the current operation . . . in light of any 
changed circumstances;” (3) if there would be “any additional mitigation measures 
the [FERC] should impose”; and (4) if there “would [be] consequences if the 
[FERC] were to stay or reverse the Authorization Order.446   

FERC, in the instant rehearing order, found that its public interest responsi-
bilities do not end with issuance of the certificate—it extends to the delegated au-
thority to authorize the commencement of construction and commencement of op-
eration—even though these steps do not afford an opportunity to relitigate the 
certificate proceeding itself.447  As to the commencement of operation (i.e., Au-
thorization Order) the Commission concluded that the record does not support set-
ting aside the order or imposing additional mitigation measures because there was 

 

 439. Id. at P 58. 
 440. 177 FERC ¶ 61,147 at P 70. 
 441. Spire STL Pipeline LLC, 178 FERC ¶ 61,109 at P 11 (2022) (citing Spire STL Pipeline LLC v. Jeffer-
son, No. 18-cv-03204, 2021 WL 6931805 at *5-7 (C.C. Ill. Oct. 28, 2021); Spire STL Pipeline LLC v. 3.31 Acres 
of Land, 2021 WL 5492897, at *3 (E.D. Mo. Nov. 23, 2021)). 
 442. 178 FERC ¶ 61,109 at P 14. 
 443. Algonquin Gas Transmission, LLC, 178 FERC ¶ 61,029 at P 1 (2022). 
 444. Id. 
 445. Id. at P 7. 
 446. Algonquin Gas Transmission, LLC, 174 FERC ¶ 61,126 (Briefing Order), order on reh’g, 175 FERC 
¶ 61,150 (2021). 
 447. Id. at PP 17-20. 
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no showing of violation of the certificate order (no showing that emissions ex-
ceeded state or EPA limits) and upon review of the actions taken by the federal 
agency with pipeline safety authority, the Commission sees no basis for staying or 
modifying the Authorization Order.448  As to arguments that FERC should, based 
on new information and changed circumstances, rescind, or modify, the certificate 
order itself, FERC said that it does not have Natural Gas Act authority to revisit 
the certificate order because judicial review has ended.449  While Natural Gas Act 
section 16 gives FERC the authority to “perform any and all acts, and to prescribe, 
issue, make, amend, and rescind such orders, rules, and regulations as it may find 
necessary or appropriate to carry out the provisions of [the act],” which means that 
where significant issues not contemplated by the certificate arise FERC has the 
authority to take responsive action, these particular circumstances do not justify 
invoking such authority because there was insufficient evidence of health effects 
associated with the blowdowns.450 

8. Tennessee Gas Pipeline Co. 

On March 25, 2022, FERC issued an order authorizing Tennessee Gas Pipe-
line Company (Tennessee) to construct “pipeline looping and a new compressor 
station, and for Southern Natural Gas Co. (Southern) to construct a new compres-
sor station,” and for Tennessee to lease the capacity of the Southern project which 
will allow “Tennessee Gas to provide 1,100,000 Dth/day of firm transportation 
service for Venture Global Plaquemines, LNG (Venture Global)” (LNG exporter 
located in Louisiana).451  Certain intervenors claimed “that the facilities being 
[built] by Southern to create the lease capacity constitute a cheap expansion, i.e., 
an incremental rate calculated to recover the cost of the new facilities would be 
lower than the existing system rate,” and that the proposed lease rate to Tennessee 
is about half the applicable system rate that Southern is charging its customers.452 

FERC noted that its “practice is to approve a lease if it finds that: (i) there are 
benefits from using a lease arrangement; (ii) the lease payments are less than, or 
equal to, the lessor’s firm transportation rates . . . ; and (iii) the lease arrangement 
does not adversely affect existing customers.”453  In applying this test, FERC found 
that Tennessee providing the proposed service to Venture Global using facilities 
constructed entirely “on its own system would” have significantly more adverse 
impacts on the environment and landowners and would “cost approximately $1.55 
billion, as compared to the estimated $172.412,811 cost of Southern” building a 
portion of the project.454 

 

 448. Id. at P 18. 
 449. Id. at P 25. 
 450. 174 FERC ¶ 61,126 at P 25. 
 451. 178 FERC ¶ 61,199 at P 1. 
 452. Id. at P 47.  An incremental rate is a rate based on the cost of the facilities to be constructed.  Typically, 
the cost per unit of capacity for new facilities is much higher than the per unit average cost of the existing system.  
 453. Id. at P 54. 
 454. Id. at P 56. 



2022] NATURAL GAS COMMITTEE REPORT 55 

 

FERC concluded that the reduction of both cost and adverse impacts, plus the 
administrative benefits of Venture Global being able to receive service under a 
single contract with Tennessee, meets FERC’s benefits test.455  As for the lease 
payments, FERC acknowledged that its rate policy for project expansion capacity 
would require the rates for the expansion to be not less than the applicable system 
rate (if an “incremental rate would be lower than the [applicable] system rate,” the 
system rate would be the expansion system rate), but, this lease is distinguishable 
because the shippers of the lessee have less rights than Southern’s shippers (re-
strictions on access to secondary points, no capacity release rights or segmentation 
rights); this limitation of rights under a lease is a reason why FERC does not re-
quire lease payments to be set at the lessor’s rate.456 

FERC explained further that its requirement for expansion capacity rates to 
be set at the higher of the incremental rate or the existing system rate is intended 
to ensure that “existing shippers can compete with expansion shippers on an equal 
basis for markets on that pipeline,” but when a pipeline obtains capacity under a 
lease, the “shippers that use the lease capacity are not transporting gas on, or com-
peting for markets on, the lessor’s pipeline (i.e., the Southern expansion capacity 
will be used by shippers transporting on Tennessee).”457  As for the lease impact 
on Southern’s existing customers, the Commission found that its policy of not per-
mitting the lessor to reflect in its system rates any costs associated with the lease 
capacity, provides protection during the term of the lease, and after the lease ex-
pires, the lessor’s customers would have the ability to challenge, in a rate proceed-
ing, any proposal to include costs associated with the capacity in system rates.458 

In its environmental review, FERC declined to consider the impacts of up-
stream and downstream greenhouse gas emissions (GHG) pursuant to National 
Environmental Policy Act (NEPA) regulations, because the natural gas will be 
delivered to an LNG export terminal and the independent decision of the Depart-
ment of Energy to allow the “export . . . breaks the NEPA causal chain and ab-
solves the [FERC] of responsibility [for such] analysis.”459  FERC provided esti-
mates of GHG emissions caused by the construction and operation of the project 
and compared such estimates to national and state emission levels to assess the 
project’s share of contribution to such levels, but declined to characterize the emis-
sions as significant or insignificant because FERC is in the process of conducting 
a generic proceeding to determine whether and how it will conduct significance 
determinations going forward.460  FERC also employed a “social cost of GHG . . . 
tool intended to quantify, in dollars, estimates of long-term damage that may result 
 

 455. 178 FERC ¶ 61,199 at P 66. 
 456. Id. at P 57. 
 457. Id. at P 58. 
 458. Id. at P 64. 
 459. 178 FERC ¶ 61,199 at P 87.  See Sierra Club v. FERC, 827 F.3d 36, 48 (D.C. Cir. 2016).  DOE’s 
independent decision to allow exports—a decision over which FERC has not regulatory authority—absolves 
FERC from NEPA analysis responsibility because FERC cannot be the legally relevant cause of environmental 
impacts.  Id.  None of the consequences that could be reasonably foreseen and factored into FERC’s analysis 
exist apart from DOE’s decision to authorize exports.  Id 
 460. 178 FERC ¶ 61,199 at P 89. 
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from emissions of carbon dioxide, nitrous oxide, and methane,” but, noting that 
there are legal challenges to federal agencies use of the particular methodology, 
FERC stated that it was not relying on these estimates to make any “determination 
[of] either the impact of the project’s GHG emissions or whether the project is in 
the public convenience and necessity.”461 

B. Storage Projects 

1. Spire Storage West LLC 

On May 19, 2022, the Commission granted Spire Storage West LLC’s appli-
cation amending its certificate of public convenience and necessity, “authorizing 
the Clear Creek Storage Field in Uinta County, Wyoming” and reaffirming its 
market “authority and related waivers” (Clear Creek Expansion Project).462  The 
Clear Creek Expansion Project was intended to effectuate proposed increases in 
service capability by drilling and operating new wells at the Clear Creek Storage 
Field, installing new facilities at the Clear Creek Plan, and constructing “new pipe-
line facilities to provide interstate connections.”463  The Commission found that 
the applicant had “demonstrated a need for the Clear Creek Expansion Project, 
that [it] would not have adverse economic impacts on existing shippers or other 
pipelines and their customers, and that the benefits [would] outweigh . . . adverse 
economic effects on landowners.”464  The Commission also reaffirmed Spire Stor-
age West LLC’s “authority to charge market-based rates for its firm and interrupti-
ble storage and interruptible wheeling services.”465 

2. Northern Natural Gas Company 

On March 24, 2022, the Commission issued a certificate of public conven-
ience and necessity to Northern Natural Gas Company to expand the certificated 
boundary of its existing Redfield Storage Facility (Buffer Zone Project).466  The 
purpose of the project was to “enable Northern to comply with PHMSA’s revised 
minimum safety standards for underground natural gas storage facilities, which 
require storage operators to assess the risks related to storage operation and rec-
ommend . . . expanding buffer zones where connectivity with another porous zone 
is indicated.”467  The Commission found that Northern Natural Gas Company 
demonstrated need for the Buffer Zone Project because it would “enable Northern 
to comply with PHMSA’s revised regulations and help ensure the integrity of the 
Northern’s Redfield Storage Facility, [and] minimizing loss of the gas stored 
therein.”468 

 

 461. Id. at P 92. 
 462. 179 FERC ¶ 61,123 at P 1. 
 463. Id. at P 6. 
 464. Id. at P 67. 
 465. Id. at P 41. 
 466. N. Nat. Gas Co., 178 FERC ¶ 61,203 at P 1 (2022) (order issuing certificate and stay). 
 467. Id. at P 12. 
 468. Id. at P 36. 
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C. LNG Projects 

1. Sabine Pass Liquefaction, LLC and Sabine Pass LNG, L.P. 

On October 21, 2021 the Commission granted Sabine Pass Liquefaction, 
LLC and Sabine Pass LNG, L.P.’s application pursuant to Section 3 of the NGA 
and Part 153 of the Commission’s regulations to increase the liquefaction produc-
tion capacity at the Sabine Pass Liquefied Natural Gas Terminal from “1,509 bil-
lion cubic feet per year (Bcf/y) to 1,661.94 Bcf/y” (Sabine Pass Uprate Amend-
ment).469  The increased LNG production was “achieved through modifications to 
maintenance and production processes made possible by enhancements made dur-
ing the facilities’ final design, construction, and initial operation.”470  The Sabine 
Pass Uprate Amendment did not require additional construction of facilities or 
“increase the annual number of LNG tankers . . . approved by the U.S. Coast 
Guard.”471 

2. Corpus Christi Liquefaction, LLC 

On October 21, 2021 the Commission granted Corpus Christi Liquefaction, 
LLC’s application pursuant to Section 3 of the NGA and Part 153 of the Commis-
sion’s regulations to increase the liquefaction production capacity at the Corpus 
Christi Liquefaction facility from “767 billion cubic feet per year (Bcf/y) to 875.16 
Bcf/y” (CCL Uprate Amendment).472  The increased LNG production was 
achieved “through modifications to maintenance and production processes made 
possible by enhancements made during the facilities’ final design, construction, 
and initial operation.”473  The CCL Uprate Amendment did not require additional 
construction, environmental permits or authorizations, “or increase the annual 
number of LNG tankers previously reviewed and approved by the U.S. Coast 
Guard.”474 

3. Delfin LNG LLC 

On January 21, 2022, the Commission granted Delfin LNG LLC’s (Delfin) 
request for an extension of time to construct and place into service certain onshore 
facilities previously authorized by the Commission that would be used to transport 
natural gas to Delfin’s proposed offshore deepwater port.475  Delfin stated that the 
delays in construction of the project were due to the “COVID-19 pandemic, 
 

 469. Sabine Pass Liquefaction, LLC, 177 FERC ¶ 61,030 at P 1 (2021) (order amending authorization under 
section 3 of the Natural Gas Act). 
 470. Id. at P 6. 
 471. Id. 
 472. Corpus Christi Liquefaction, LLC, 177 FERC ¶ 61,029 at P 1 (2021) (order amending authorization 
under section 3 of the Natural Gas Act). 
 473. Id. at P 4. 
 474. Id. 
 475. Delfin LNG LLC, 178 FERC ¶ 61,031 (2022) (order granting extension of time request).  The Com-
mission granted several requests for extensions of time to LNG companies this past year, along substantially 
similar grounds.  See Trunkline Gas Co., 179 FERC ¶ 61,086 (2022); Corpus Christi Liquefaction Stage III, LLC, 
179 FERC ¶ 61,087 (2022). 
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[which] complicated the task of negotiating offtake agreements with potential cus-
tomers.”476  However, Delfin noted that “economic conditions are recovering . . . 
and that the spot and short-term  markets for LNG [had] . . . improved . . . sup-
port[ing] long-term LNG offtake contract(s).”477  Several environmental groups 
intervened in the proceeding,478 and challenged Delfin’s request and argued that 
the project was no longer needed, that the environmental analysis was no longer 
valid, and that good cause to grant the extension did not exist.479 

The Commission rejected the environmental groups’ arguments and found 
good cause to grant Delfin’s request.480  Additionally, the Commission found that 
the project was still commercially viable, and that Delfin continued to invest in the 
project despite encountering unforeseen circumstances.481  Further, the Commis-
sion held that granting a request for an extension of time did not constitute a “ma-
jor Federal action” significantly affecting the environment warranting supple-
mental NEPA review.482 

4. Nopetro LNG, LLC 

On March 25, 2022, the Commission granted a petition for declaratory order 
recognizing that Nopetro LNG, LLC’s construction and operation of a liquefaction 
and truck loading facility and transloading facility “would not be subject to the 
Commission’s jurisdiction under section 3” of the NGA.483  The Commission 
found that Nopetro LNG LLC’s facility was not an LNG terminal as defined by 
the NGA because “it is not located at the point of export such that LNG can be 
directly transferred to vessels for export.”484  Nopetro LNG, LLC’s “LNG-filled 
ISO containers would leave Nopetro’s facility and be [transferred] by truck” and 
loaded by a crane operated by third-party stevedores and managed by the port.485  
“Although the crane would be owned by Nopetro” LNG LLC, the Commission 
found that the crane acted as a general-use pier facility and was outside the scope 
of the natural gas facilities regulated by the Commission.486 

 

 476. Id. at P 4. 
 477. Id.  
 478. Id. at P 6.  The Commission issued an order one day prior in Adelphia Gateway LLC, 178 FERC ¶ 
61,030 (2022), which set aside the Commission’s previous intervention policy with respect to extension of time 
proceedings.  Id. 
 479. 178 FERC ¶ 61,031 at PP 11, 16, 20. 
 480. Id. at P 27. 
 481. Id. at PP 13-14.  Environmental groups cited Chestnut Ridge Storage LLC, 139 FERC ¶ 61,149 (2012) 
and asserted that market changes from the COVID-19 Pandemic resulted in Delfin LNG LLC’s project being no 
longer commercially viable.  Id.  
 482. Id. at PP 24-26. 
 483. 178 FERC ¶ 61,168 at P 1 (order on petition for declaratory order). 
 484. Id. at P 10. 
 485. Id. 
 486. Id. 
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5. National Grid LNG, LLC 

On June 16, 2022, the Commission granted an application by National Grid 
LNG, LLC “to amend its certificate of public convenience and necessity” to allow 
it “to revise the previously approved firm and interruptible” rates to adjust for con-
struction costs that substantially increased from the original construction cost es-
timates and to increase the estimated transportation costs and submitted their new 
estimates.487 

6. New Fortress Energy LLC 

On July 15, 2021, the Commission issued an order addressing arguments 
raised on rehearing by New Fortress Energy LLC, and other parties on the Com-
mission’s prior order finding that New Fortress Energy LLC’s LNG facility at the 
Port of San Juan was an LNG facility “subject to the Commission’s jurisdic-
tion.”488  New Fortress Energy LLC asserted that the Commission erred by “find-
ing that [it was] connected to a pipeline,” and that the Commission erred by “dif-
ferentiating between its jurisdiction over LNG terminals in foreign and interstate 
commerce.”489  First, the Commission clarified “that in assessing whether an LNG 
facility operating in foreign commerce is a jurisdictional LNG terminal, the Com-
mission considers whether the facility is connected to piping which enables the 
facility to receive natural gas for liquefaction or to send out revaporized LNG,” 
but that the physical characteristics of the piping, or its connection to an “interstate 
or intrastate pipeline grid, [was] ‘immaterial’ to [a jurisdictional] determina-
tion.”490  The Commission also disagreed with New Fortress Energy LLC’s second 
argument, finding that “the Energy Policy Act of 2005 modified the NGA [and] . 
. . expanded the Commission’s previous section 3 jurisdiction [to include] facilities 
operating” in interstate commerce if they were not subject to the Commission’s 
section 7 jurisdiction, closing a regulatory gap for facilities receiving LNG by wa-
terborne vessel for consumption in state.491 

7. EcoEléctrica, L.P. 

On September 24, 2021, the Commission issued an order establishing a brief-
ing schedule to further develop the record on EcoEléctrica L.P.’s (EcoEléctrica) 
“request for authorization to increase the operating liquid level of its [LNG] stor-
age tank from 63 feet to 91 feet.”492  Following several earthquakes in Puerto Rico 
in 2019 and 2020, with the most severe occurring near EcoEléctrica’s LNG Ter-
minal, Commission staff received responses from EcoEléctrica that the LNG stor-
age “tank was filled to” approximately 60% (or 63 feet) of its “maximum design 
capacity” and “that the maximum ground motion acceleration caused by the earth-
quake exceeded the design specifications of the storage tank” notwithstanding that 
 

 487. National Grid LNG, LLC, 179 FERC ¶ 61,205 at P 1 (2022) (order amending certificate). 
 488. 176 FERC ¶ 61,031 at P 1 (order addressing arguments raised on rehearing). 
 489. Id. at P 6. 
 490. Id. at P 15. 
 491. Id. at P 18. 
 492. EcoEléctrica, L.P., 176 FERC ¶ 61,192 at P 1 (2021) (order establishing briefing). 
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there was no physical damage to the tank.493  “On March 26, 2020, the Commis-
sion issued an order restricting [the] operation[s] of [the] LNG terminal by limiting 
the tank’s liquid level” at 63 feet or less.494  EcoEléctrica subsequently requested 
approval to increase the LNG storage tank’s maximum liquid operating level to 
91 feet.495  In its September 24, 2021 decision, the Commission stated that it was 
requiring EcoEléctrica to demonstrate whether the tank can withstand 5,000 and 
10,000-year events (as set forth in the 1996 edition of NFPA 59A) in addition to 
the 2,475-year event (as required under the 2019 edition of NFPA 59A).496  The 
Commission also sought information on “a proposed liquid level and its risk tol-
erance basis,” and “the potential reliability impacts based” on various LNG storage 
levels.497  Since it lacked this information, the Commission established a briefing 
schedule to “determine whether, or by how much, the maximum liquid level can 
be increased.”498 

On December 2, 2021, the Commission partially granted EcoEléctrica’s re-
quest for an extension of time to file its initial brief to provide more time to com-
plete its detailed analyses.499  While the Commission accepted EcoEléctrica’s as-
sertion that it was unable to complete the required analyses by the original briefing 
date, the Commission only partially granted the extension “in order to determine 
at what liquid level EcoEléctrica can safely operate” at before the onset of the next 
hurricane season.500  On April 22, 2022, the Commission rejected EcoEléctrica’s 
request for an interim liquid level of 91 feet and directed it to file the information 
requested in its initial briefing order, without establishing a new briefing sched-
ule.501  In its initial brief EcoEléctrica filed an “alternative seismic hazard analysis” 
which was consistent with the 2019 edition of NFPA 59A, but not the 5,000 or 
10,000-year mean seismic recurrence.502  The Commission found that the “record 
[had not] been sufficiently developed to demonstrate that the requirements of the 
Briefing Order [had] been satisfied,” and stated that “EcoEléctrica’s analysis may 
undervalue[d] the risk of similar . . . events.”503 

 

 493. Id. at PP 7-8.  
 494. Id at P 1. 
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 496. 176 FERC ¶ 61,192 at P 15, n.30. 
 497. Id. at PP 29-30.  
 498. Id. at P 29. 
 499. EcoEléctrica, L.P., 177 FERC ¶ 61,164 (2021) (order partially granting request for an extension of 
time). 
 500. Id. at P 9. 
 501. EcoEléctrica, L.P., 179 FERC ¶ 61,038 at P 28 (2022) (order on initial brief). 
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IV. PHMSA & PIPELINE SAFETY 

A. Revised Federal Pipeline Safety Regulations 

1. PHMSA Rupture Mitigation Valves – Final Rule – Docket Number 
PHMSA-2013-0255 

On April 8, 2022, the Pipeline and Hazardous Materials Safety Administra-
tion (PHMSA) published a final rule504 revising the Federal Pipeline Safety Reg-
ulations505 applicable to certain gas and hazardous liquid pipelines.  Specifically, 
these revisions apply to onshore gas transmission, Type A gas gathering, and haz-
ardous liquid pipelines, “with diameters of 6 inches or greater,” that are newly 
constructed or entirely replaced after April 10, 2023.506  The revisions define “en-
tirely replaced” as a pipeline that has “2 or more miles being replaced with new 
pipe within any stretch of 5 contiguous miles within any 24-month period.”507  
PHMSA issued this final rule under the authority of the Federal Pipeline Safety 
Statutes, 49 U.S.C. § 60101, as well as other provisions.508 

This final rule requires “the installation of [rupture-mitigation valves] 
(RMVs)509 or alternative equivalent technolog[ies]” on applicable pipelines.510  
Operators installing alternative equivalent technologies must demonstrate to 
PHMSA that the technologies provide an “equivalent level of safety.”511  These 
installation requirements do not apply to onshore gas pipeline segments in Class 1 
or Class 2 locations that have a potential impact radius512 “less than or equal to 
150 feet.”513  Additionally, the only regulated rural gathering lines514 “that are re-
quired to install RMVs or alternative equivalent technologies are those pipelines . 
. . that span water crossings more than 100 feet wide, from high water mark to high 
water mark.”515 

 

 504. Pipeline Safety: Requirement of Valve Installation and Minimum Rupture Detection Standards, 87 
Fed. Reg. 20,940 (2022) (to be codified at C.F.R. pts 192, 195). 
 505. Id.  The final rule specifically revises regulations at 49 C.F.R. parts 192 and 195.  Id. 
 506. Id. at 29,041. References to diameter refer to the outer diameter of the pipe, and “hazardous liquid 
pipelines,” unless otherwise noted in the rule, includes carbon dioxide pipelines.  Id.  The revisions explicitly 
exclude from their requirements Type B or C gas gathering pipelines.  Id. at 20,972. 
 507. Id. at 20,941. 
 508. 87 Fed. Reg. 20,940, at 20,978.  Regarding the other provisions, PHMSA specifically cites 49 
U.S.C. § 5103 (regulatory authority to prescribe regulations for transportation of hazardous materials) and 30 
U.S.C. § 185(w)(3)) (authority to prescribe reporting requirements for pipelines traversing Federal lands).  Id. 
 509. Id. at 20,942.  RMVs are defined to include both automatic shut-off valves and remote-control valves.  
Id. at 20,983. 
 510. Id. at 20,944. 
 511. Id. 
 512. 49 C.F.R. § 192.903 (2022) (defining “potential impact radius”). 
 513. 87 Fed. Reg. 20,940, at 20,972. 
 514. 49 C.F.R. § 195.11 (2022) (defining “regulated rural gathering line”). 
 515. 87 Fed. Reg. 20,940, at 20,975. 
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The final rule also includes provisions regarding valve spacing516 and provi-
sions regarding emergency response.517  Additionally, the final rule specifies “op-
erational requirements for RMVs.”518  Specifically, RMVs for onshore gas pipe-
line must generally be closed as soon as possible “but no later than within 30 
minutes” after identifying a rupture,519 while RMVs for hazardous liquid pipelines 
must generally be closed within 30 minutes or within the shut-down time used to 
calculate a worst-case discharge under 94 C.F.R. § 194.105(b)(1), whichever is 
less.520 

PHMSA issued this rule following two 2010 pipeline rupture incidents that 
led to congressional action and National Transportation Safety Board recommen-
dations to mitigate future rupture incidents.521 

2. Final Rule “Safety of Gas Gathering Pipelines: Extension of Reporting 
Requirements, Regulation of Large, High-Pressure Lines, and Other 
Related Amendments” – Docket Number PHMSA-2011-0023 

On November 15, 2021, the Pipeline and Hazardous Materials Safety Ad-
ministration (PHMSA) published a final rule titled “Safety of Gas Gathering Pipe-
lines: Extension of Reporting Requirements, Regulation of Large, High-Pressure 
Lines, and Other Related Amendments.”522  “The final rule responds to Govern-
ment Accountability Office recommendations and a Congressional mandate by” 
revising the gathering line definition, expanding the scope of gas gathering line 
regulations, and updating reporting requirements under the Federal Pipeline Safety 
Regulations of “onshore natural gas gathering pipelines.”523  The rule’s reporting 
requirements are intended “to prevent and detect threats to pipeline integrity, im-
prove public awareness of pipeline safety, and improve emergency response to 
pipeline incidents.”524 

The final rule requires operators of onshore gas gathering lines, including 
“pipelines that are not currently designated as Type A or Type B regulated gath-
ering lines nor newly designated as Type C” to file incident and annual reports 
under Code of Federal Regulations (C.F.R.) part 191.525  The “final rule designates 
these reporting-regulated lines as ‘Type R’ gathering lines that are subject to re-
porting under C.F.R. part 191, but are not designated as regulated gathering lines” 

 

 516. Id. at 20,972-73, 20,975. 
 517. Id. at 20,973, 20,976. 
 518. Id. at 20,973, 20,977. 
 519. 87 Fed. Reg. 20,940, at 20,973-74. 
 520. Id. at 20,974, 20,977. 
 521. Id. at 20,940. 
 522. Pipeline Safety: Safety of Gas Gathering Pipelines: Extension of Reporting Requirements, Regulations 
of Large, High-Pressure Lines, and Other Related Amendments, 86 Fed. Reg. 63,266 (2021) (to be codified at 
49 C.F.R. pts. 191,192). 
 523. Id. 
 524. Id. 
 525. Id. at 63,274.  Subsection A focuses on reporting requirements for Code of Federal Regulation sections 
191.1, 191.15, 191.17, 191.23, and 191.29.  Id. at 63,274. 
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under C.F.R. part 192.526  “Operators of previously unregulated gas gathering lines 
must begin submitting annual reports beginning with the first annual report cycle 
occurring after the endpoints of Type C or Type R gathering lines have been de-
termined one year after the publication date of the final rule.”527  The final rule 
also limits “incidental gathering” to “new, replaced, relocated, or otherwise 
changed gathering lines.”528  Further, the final rule “[imposes] a limitation of ten 
miles on ‘incidental gathering’ for any such pipelines constructed after the effec-
tive date of the rulemaking.”529 

The final rule expands the scope of gas gathering line regulations.530  PHMSA 
has changed the proposed “Type A, Area 2” designation for newly regulated gas 
gathering lines to “Type C” lines.531  Type C lines continue to be defined as gas 
gathering lines in Class 1 locations that are 8.625 inches or greater in diameter and 
are: 

(1) metallic, with a maximum allowable operating pressure (MAOP) producing a 
hoop stress of 20 percent or more of specified minimum yield strength (SMYS); (2) 

 

 526. See 86 Fed. Reg. 63,266, at 63,275 (2021) (49 C.F.R. pts. 191,192) (noting that PHMSA has the au-
thority under Section 60,117(b) of Federal Pipeline Safety Law because it specifically authorizes the Secretary 
to “require owners and operators of gathering lines to provide the Secretary information pertinent to the Secre-
tary’s ability to make a determination as to whether and to what extent to regulate gathering lines.”).  See also 
H.R. Report No. 102–247(1), at 2,653 (102nd Cong., 1st Sess. (1991)) (explaining that the House Committee on 
Energy and Commerce instructed DOT to “find out whether any gathering lines present a risk to people or the 
environment, and if so, how large a risk and what measures should be taken to mitigate the risk”); 49 U.S.C. 
60,101(b)(2)(A) (requiring the Secretary, when defining “regulated gathering line” to “consider factors as loca-
tion, length of line from the well site, operating pressure, throughput, and the composition of the transported gas 
to determine which lines are functionally gathering and should be regulated because of their physical character-
istics”) (quoting 86 Fed. Reg. 63,266, at 63,275 n.66)). 
 527. See 86 Fed. Reg. 63,266, at 63,275 (explaining that Type R and Type C gathering lines must submit a 
2022 annual report no later than March 15, 2023). 
 528. See 86 Fed. Reg. 63,266, at 63,278.  PHMSA explained that it will consider updating the “definitions 
associated with defining gathering and production lines in a separate rulemaking after evaluating the second 
edition of API RP 80, Definition of Onshore Gas Gathering Lines and new API RP 1182, Safety Provisions for 
Large Diameter Rural Gas Gathering Lines” but declined to adopt “API RP 1182 or the 2d edition of API RP 80 
in their entirety without providing the public an opportunity to review and comment upon those standards.”  Id. 
 529. See 86 Fed. Reg. at 63,278 (explaining that for gathering lines installed after the effective date of the 
rule, “the ‘connection to another pipeline’ endpoint in section 2.2(a)(1)(E) of API RP 80 may not be used if the 
connection is ten or more miles from the endpoints of gathering defined in paragraphs (a)(1)(A) through 
(a)(1)(D))”.  API RP 80 § 2.2(a)(1)(e) states “the connection to another pipeline downstream of: (i) the further-
most downstream endpoint identified in (A), (B), (C) or (D), or (in the absence of such endpoint), (ii) the further-
most downstream production operation”).  Guidelines for the Definition of Onshore Gas Gathering Lines, 49 
C.F.R. 192.8(a)(2000).  The endpoints of gathering in paragraphs (a)(1)(A) through (a)(1)(D) include “(A) the 
inlet of the furthermost downstream natural gas processing plant, other than a natural gas processing plant located 
on a transmission line, (B) the outlet of the furthermost downstream gathering line gas treatment facility, (C) the 
furthermost downstream point where gas produced in the same production field or separate production fields is 
commingled, (D) the outlet of the furthermost downstream compressor station used to lower gathering line oper-
ating pressure to facilitate deliveries into the pipeline from production operations or to increase gathering line 
pressure for delivery to another pipeline.”  Id.  
 530. See 86 Fed. Reg. 63,266, at 63,280 (citing 49 C.F.R. § 192.8). 
 531. Id. at 63,268. 
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metallic, with an MAOP greater than 125 pounds per square inch gauge (psig) if the 
hoop stress is unknown; or (3) nonmetallic, with an MAOP greater than 125 psig.532 

 Gathering lines under 8.625 inches in outside diameter or lines operating be-
low the pressure or stress level criteria will remain “unregulated under part 192 
and are subject only to incident and annual reporting in part 191.”533  Additionally, 
the final rule created safety requirements for Type C gathering lines with outside 
“diameters of 8.625 inches and greater.”534  The final rule adopted requirements 
for Type C gathering lines with outside diameters greater than 12.75 inches.535  
The final rule includes a table with the applicability of all requirements, and oper-
ators must achieve compliance with the “Type C requirements no later than 1 year 
after the effective date of the rule, unless PHMSA has approved an alternative 
compliance schedule.”536 

On May 4, 2022, PHMSA issued a correction amending the safety-related 
condition reporting requirements in section 191.23 to be consistent with state-
ments in the preamble to the final rule.537  PHMSA also clarified that  

operators may, when identifying Type C gas gathering lines pursuant to [section] 
192.8, use the default specified minimum yield strength (SMYS) at [sec-
tion] 192.107(b)(2) when the yield strength is not known . . . .  PHMSA . . . also 
issu[ed] a technical correction amending [section] 192.8 to align the regulatory text 
with statements in the final rule facilitating operators’ consideration of maximum al-
lowable operating pressure in making threshold determinations that gas gathering fa-
cilities qualify as Type C.538   

When amending regulatory language pertaining to incident and annual re-
porting requirements of onshore gas gathering pipelines, “PHSMA inadvertently 
omitted language requiring offshore gas gathering pipelines to continue to submit 
the same” incident and annual reports.539  To fix this, on June 13, 2022, PHMSA 

 

 532. 86 Fed. Reg. 63,266, at 63,268 (recognizing that not all gathering lines that meet these criteria pose 
the same level of risk, so the “requirements that Type C gathering lines must comply with will vary, based on the 
scale of risk associated with the particular characteristics of the pipeline” and section III.D of the final rule should 
be a guidance for section-by-section analysis). 
 533. Id. at 63,280. 
 534. Id. at 63,282 (the requirements include: “[d]esign, installation, construction, initial inspection and test-
ing for lines that are new, replaced, relocated, or otherwise changed after the applicable compliance date in § 
192.13 per transmission line requirements in part 192; Corrosion Control (part 192, subpart I); Damage Preven-
tion Program (§ 192.614); Emergency Plans (§ 192.615); Public Awareness (§ 192.616); Line Markers (§ 
192.707); and Leakage Surveys (§ 192.706))”.  Id. at 63,279. 
 535. Id. at 63,282 (the requirements include: “[a]pplicable requirements of part 192 for plastic pipe and 
components; and Establishment of MAOP (§ 192.619)”. 
 536. 86 Fed. Reg. 63,266, at 63,282, 63,284 (discussing how operators may encounter challenges in meeting 
the deadline and what procedures operators should follow to request an alternative compliance deadline). 
 537. Pipeline Safety: Safety of Gas Gathering Pipelines: Extension of Reporting Requirements, Regulation 
of Large, High-Pressure Lines, and Other Related Amendments: Response to a Petition for Reconsideration; 
Technical Corrections; Issuance of Limited Enforcement Discretion, 87 Fed. Reg. 26,296 (2022) (to be codified 
at 49 C.F.R. pts. 191-92). 
 538. Id. 
 539. Pipeline Safety: Safety of Gas Gathering Pipelines: Extension of Reporting Requirements, Regulation 
of Large, High-Pressure Lines, and Other Related Amendments: Technical Corrections, 87 Fed. Reg. 35,675 
(2022) (to be codified at 49 C.F.R. pt. 191). 



2022] NATURAL GAS COMMITTEE REPORT 65 

 

issued “corrections amending [sections] 191.15(a)(1) and 191.17(a)(1) [to be] con-
sistent with statements in the preamble to the Final Rule.”540 

3. Statutory Mandate to Update Inspection and Maintenance Plans to 
Address Eliminating Hazardous Leaks and Minimizing Releases of 
Natural Gas from Pipeline Facilities – Docket Number PHMSA-2021-
0050 

On June 10, 2021, PHMSA issued an advisory bulletin to the owners and 
operators of gas and hazardous liquid pipeline facilities as a reminder that the Pro-
tecting our Infrastructure of Pipelines and Enhancing Safety Act of 2020 (PIPES 
Act) mandates operators update their inspection plan as well as their operation and 
maintenance (O&M) plans to address hazardous leaks and minimize releases of 
natural gas.541  O&M plans are required to receive the proper updates by December 
27, 2021, with state operators and PHMSA completing their review of the new 
plans by December 27, 2022.542 

To properly comply with the PIPES Act, owners and operators need to con-
sider three categories of updates for their O&M plans and support any made 
changes with sufficient technical analysis to show the alterations meet the goals 
of the act.543  First, revised plans must be updated to minimize the “fugitive and 
vented emissions” released from the pipelines.544  Second, the modified plans must 
address the remediation and replacement of equipment that is known to leak or has 
an expectancy to leak due to its design, material, or O&M history.545  Third, the 
O&M plans must continue to contribute to increasing public safety and environ-
mental protection.546 

4. Pipeline Safety: Pipeline Safety Enhancement Programs – Docket 
Number PHMSA-2021-0004 

On February 2, 2022, PHMSA issued a notice detailing the process PHMSA 
will use to review Pipeline Safety Enhancement Program (PSEP) requests submit-
ted by the owners and operators of pipelines.547  Established under 49 U.S.C. 
60142, PSEP offers an opportunity for implementing innovative safety technolo-
gies and processes on a temporary basis.548  If shown to be effective at increasing 
safety, the new technology may be incorporated into the existing pipeline safety 
 

 540. Id. (explaining that PHMSA also confirmed that each DOT Form PHMSA F 7100.2 (incident report-
ing) and PHMSA F 7100.2–1 (annual reporting) correctly referenced “offshore gathering lines” and therefore the 
forms did not need to be revised in accordance with the corrections). 
 541. Pipeline Safety: Statutory Mandate To Update Inspection and Maintenance Plans To Address Elimi-
nating Hazardous Leaks and Minimizing Releases of Natural Gas From Pipeline Facilities, 86 Fed. Reg. 31,002 
(2021) (Statutory Mandate Notice). 
 542. See 49 U.S.C. § 60108(a)(2020). 
 543. 86 Fed. Reg. 31,002, at 31,003. 
 544. Id. 
 545. Id. 
 546. Id. 
 547. 86 Fed. Reg. 31,002, at 31,003. 
 548. Pipeline Safety: Pipeline Safety Enhancement Programs, 87 Fed. Reg. 5,939 (2022). 
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requirements through a PHMSA rulemaking.549  PSEP applications close on De-
cember 21, 2023 and require the applicant to adhere to a precise application pro-
cess.550  “Applications must be submitted to PHMSA . . . in accordance with 49 
C.F.R. § 190.341(b)(2)” and must include information “in accordance with 
49 C.F.R. § 190.341(c),” “a draft environmental assessment” to ensure NEPA 
compliance, a map of the applicant’s entire pipeline system with the fragment 
which will be effected by the program identified, all “accident and incident [re-
ports] for the past 10 years,” a description of the “safety measures [the] PSEP [is] 
designed to achieve” and how is compares to the current federal standard, and a 
description of the proposed technology including all research and development 
which lead to its final version.551 

Once an application has been submitted, it is reviewed by PHMSA in accord-
ance with the PIPES Act to ensure the technology achieves a proper level of safety 
above the federal standard.552  Prior to approval, the PSEP will also be published 
in the federal register to receive public comments.553  If approved, the PSEP will 
last for up to three years with no option for renewal but can be revoked if the 
operator has an accident involving death caused by the tests, “the operator fails to 
comply with the . . . conditions of the . . . program,” or the continued implemen-
tation of the PSEP would be unsafe or harmful to the environment.554  When the 
PSEP process is completed, “PHMSA will [send] a report” detailing their findings, 
conclusions, and recommendations to Congress for the potential creation of a new 
safety standard.555 

5. Administrative Rulemaking—Criminal Referrals - Docket Number 
PHMSA-2021-0119 

On May 11, 2022, in response to the Office of the Inspector General (OIG) 
determination that the Department of Transportation’s (DOT) employee referral 
of actual or potential criminal activity policies were outdated, DOT issued an order 
recommending the updating of associated regulations.556  PHMSA updated both 
its Hazardous Materials Program Procedures Criminal Referral Section (49 C.F.R. 
§ 107.335) and its Pipeline Safety Enforcement and Regulatory Procedures Crim-
inal Referral Section (49 C.F.R. § 190.293).557  Both sections were updated to re-
quire criminal action to be reported by PHMSA employees to PHMSA’s Office of 
Chief Counsel or directly to the OIG.558  Once reported, the issue could be referred 

 

 549. Id. 
 550. Id. 
 551. Id. at 5,939-41. 
 552. 87 Fed. Reg. 5,939, at 5,939. 
 553. Id. at 5,940.  
 554. Id. 
 555. Id. at 5,940-41. 
 556. Administrative Rulemaking – Criminal Referrals, 87 Fed. Reg. 28,779 (2022) (to be codified at 49 
C.F.R. pts. 107, 190). 
 557. Id. at 28,779. 
 558. Id. 
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to OIG by PHMSA’s general counsel, referred to other law enforcement agencies, 
or handled internally.559 

V. ENVIRONMENTAL 

A. Clean Air Act 

1. EPA Issues Proposed Rule Addressing New Source Performance 
Standards and Emissions Guidelines for the Crude Oil and Natural Gas 
Source Category 

On November 15, 2021, the U.S. Environmental Protection Agency (EPA) 
issued a proposed rule in response to President Biden’s January 20, 2021, Execu-
tive Order titled “Protecting Public Health and the Environment and Restoring 
Science to Tackle the Climate Crisis,” which included three distinct groups of ac-
tions under the Clean Air Act (CAA).560  First, EPA proposed revisions to “the 
standards of performance for the Crude Oil and Natural Gas source category.”561  
Specifically, EPA proposed “to update, strengthen, and expand the current require-
ments under CAA section 111(b) for methane and [volatile organic compound] 
VOC emissions from sources that commenced construction, modification, or re-
construction after November 15, 2021.”562  Second, pursuant to CAA section 
111(d), EPA proposed guidelines for states “developing, submitting, and imple-
menting state plans to establish performance standards to limit [greenhouse gas 
emissions] GHGs from existing sources . . . in the Crude Oil and Natural Gas 
source category.”563  Third, EPA proposed amendments to address certain incon-
sistencies between the VOC and methane standards resulting from the disapproval 
of EPA’s final rule titled, “Oil and Natural Gas Sector: Emission Standards for 
New, Reconstructed, and Modified Sources Review” and certain determinations 
made in the final rule titled “Oil and Natural Gas Sector: Emission Standards for 
New, Reconstructed, and Modified Sources Reconsideration,” specifically with 
respect to fugitive emissions monitoring at low production well sites and gathering 

 

 559. Id. at 28,781. 
 560. Standards of Performance for New, Reconstructed, and Modified Sources and Emissions Guidelines 
for Existing Sources: Oil and Nat. Gas Sector Climate Review, 86 Fed. Reg. 63,110 (2021) (to be codified at 40 
C.F.R. pt. 60). 
 561. Id. at 63,116. 
 562. Id. 
 563. Id. at 63,110. 
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and boosting stations.564  EPA requested comments on the proposed rule by Janu-
ary 14, 2022, but subsequently extended the deadline for comments until January 
31, 2022.565  As of this writing, the proposed rule remains pending.566 

B. Clean Water Act 

1. EPA Issues Proposed Rule to Modify Its Requirements for Section 401 
Certification Under the CWA 

On June 9, 2022, EPA issued a proposed rule “revis[ing] and replac[ing]” the 
Agency’s 2020 regulatory requirements for water quality certification under the 
Clean Water Act (CWA) section 401.567  The proposed rule would:  

update existing regulations to be more consistent with the statutory text of the 1972 
CWA; to clarify and provide consistency with respect to elements of the section 401 
certification practice that have evolved since the 1971 rule was promulgated; and to 
support an efficient and predictable certification process that is consistent with water 
quality protection and cooperative federalism principles central to CWA section 
401.568 

 Specifically, EPA provided a “necessary regulatory reset on significant is-
sues.”569  These issues include “the scope of certification, Federal agency review, 
and the reasonable time period” to act on a certification request.570  In addition, 
EPA proposed conforming amendments to the water quality certification regula-
tions for EPA-issued National Pollutant Discharge Elimination System (NPDES) 
permits.571  EPA requested comments on the proposed rule by August 8, 2022.572 

C. National Environmental Policy Act 

1. Council on Environmental Quality Issues Phase One NEPA Final Rule 

On April 20, 2022, the White House Council on Environmental Quality 
(CEQ) issued a Phase One final rule, effective May 20, 2022, which “amends cer-
tain provisions of its regulations” that implement the National Environmental Pol-
icy Act (NEPA).573   
 

 564. 86 Fed. Reg. 63,110, at 63,116. 
 565. Standards of Performance for New, Reconstructed, and Modified Sources and Emissions Guidelines 
for Existing Sources: Oil and Nat. Gas Sector Climate Review; Extension of Comment Period, 86 Fed. Reg. 
71,603 (2021) (to be codified at 40 C.F.R. pt. 60). 
 566. NEW SOURCE PERFORMANCE STANDARDS FOR CRUDE OIL AND NAT. GAS FACILITIES: REVIEW OF 

POLICY AND TECHNICAL RULES, REGINFO.GOV, https://www.reginfo.gov/public/do/eAgendaViewRule?pu-
bId=202104&RIN=2060-AV16.  
 567. Clean Water Act Section 401 Water Quality Certification Improvement Rule, 87 Fed. Reg. 35,318, at 
35,325 (June 9, 2022) (to be codified at 40 C.F.R. pts. 121, 122, 124). 
 568. Id. 
 569. Id. at 35,326.  
 570. Id. 
 571. 87 Fed. Reg. 35,318, at 35,326. 
 572. Id. 
 573. Nat. Env’t Policy Act Implementing Regul. Revisions, 87 Fed. Reg. 23,453 (Apr. 20, 2022) (to be 
codified at 40 C.F.R. pts. 1502, 1507-1508). 
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CEQ is responsible for developing procedures for Federal agency implementation of 
NEPA.  These procedures were initially promulgated in 1971 as guidelines, and were 
then issued as regulations in 1978.  In July 2020, CEQ made wholesale revisions to 
the NEPA regulations for the first time in more than 40 years. . . .  CEQ issued an 
Interim Final Rule on June 29, 2021, which extended the deadline by two years to 
September 14, 2023 for Federal agencies to develop or update their NEPA imple-
menting procedures to conform to the CEQ regulations.574 

CEQ’s Phase One final rule makes three important changes to “restore 
longstanding provisions that were modified for the first time in 2020.”575  First, 
the final rule “restores the requirement that federal agencies evaluate all the rele-
vant environmental impacts of the decisions they are making,” including “the di-
rect, indirect, and cumulative impacts of a proposed action” and any “climate 
change impacts.”576  Second, the rule “restores full authority” and flexibility to 
federal agencies to “work with project proponents and communities to mitigate or 
avoid environmental harms by analyzing . . . alternative” designs or approaches to 
project development.577  Lastly, the rule “restores the ability of federal agencies to 
tailor their NEPA procedures, consistent with CEQ NEPA regulations, to help 
meet the specific needs of the agency, the public, and stakeholders.”578  CEQ con-
tinues to work toward proposing a set of broader changes to the NEPA regulations 
in Phase Two, which it hopes will “help ensure more public involvement in the 
environmental review process; meet the nation’s environmental, climate change, 
and environmental justice challenges; [and] provide regulatory certainty to stake-
holders.”579 

2. Food & Water Watch v. FERC, 28 F.4th 277 (D.C. Cir. 2022) 

This case concerns a petition for review filed by two environmental groups 
challenging FERC’s decision to authorize Tennessee Gas Pipeline Company’s 
construction and operation of  2.1 miles of new natural gas pipeline and the re-
placement of two compressor units in Agawam, Massachusetts.580  One of the pe-
titioners, Food & Water Watch, raised challenges related to the “Commission’s 
compliance with [NEPA].”581  Notably, Food & Water Watch argued that the 
Commission failed to consider the impacts of upstream gas production, down-
stream gas consumption, and resulting greenhouse gas emissions (GHGs).582 

 

 574. CEQ NEPA Regulations, NEPA.GOV, https://ceq.doe.gov/laws-regulations/regulations.html. 
 575. CEQ Restores Three Key Community Safeguards during Federal Environmental Reviews, THE WHITE 

HOUSE (Apr. 19, 2022), https://www.whitehouse.gov/ceq/news-updates/2022/04/19/ceq-restores-three-key-
community-safeguards-during-federal-environmental-reviews/. 
 576. Id. 
 577. Id. 
 578. Id. 
 579. THE WHITE HOUSE, supra note 567. 
 580. Food & Water Watch, 28 F.4th at 281-82. 
 581. Id. 
 582. Id. at 285. 
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The court rejected most of Food & Water Watch’s NEPA challenges.583  
However, the court did find that the Commission violated NEPA by failing to ac-
count for the reasonably foreseeable indirect effects of the project—specifically, 
downstream GHGs—in its environmental assessment (EA).584  The court, without 
vacating the Commission’s certificate order and rehearing order, remanded the 
matter “to the agency to perform a supplemental [EA] in which it must either quan-
tify and consider the project’s downstream carbon emissions, or explain . . . why 
it cannot do so.”585 

3. Sierra Club v. FERC, 38 F.4th 220 (D.C. Cir. 2022) 

This case concerns a petition for review by several environmental groups 
seeking to vacate FERC’s certificate order authorizing Mountain Valley, LLC to 
construct the Southgate Project, which “would extend Mountain Valley’s Main-
line System Project [by] connecting its terminus in Virginia to facilities in North 
Carolina.”586  “Petitioners challenged the Commission’s certificate order and its 
denial of rehearing as arbitrary and capricious.”587  Specifically, Petitioners chal-
lenged the inadequacy of “[its] environmental impact statement” (EIS) related to 
potential mitigation measures and cumulative impacts on aquatic resources in the 
affected area.588 

“NEPA requires the Commission to evaluate” a pipeline project’s environ-
mental impacts prior to authorizing its construction and operation.589  “If the 
agency finds that the action is likely to significantly impact the environment, it 
must draft an EIS [which] detail[s] the action’s environmental impacts,” potential 
mitigation measures, cumulative “impacts . . . and reasonable alternatives to the 
action, including a no-action alternative.”590  NEPA requires agencies to “take a 
‘hard look’ at the environmental consequences before taking a major action.”591  
In its EIS, the Commission noted that it had “fleshed out specific practices to mit-
igate erosion . . . sedimentation, and [had] evaluated the cumulative impacts aris-
ing from [the project’s] temporal and geographic proximity to the Mainline Sys-
tem.”592  Notably, “Commissioner (now Chairman) Glick partially dissented from 
. . . the certificate order, opposing the . . . failure to address the project’s [GHG] 
effects.”593  The court ultimately dismissed the petitioners’ NEPA claims.594  The 
court deferred “to the Commission on issues that demand its technical and scien-
tific expertise” and determined that FERC’s EIS was adequate.595 
 

 583. Id. at 281. 
 584. Food & Water Watch, 28 F.4th at 287-89. 
 585. Id. at 289. 
 586. Sierra Club v. FERC, 38 F.4th 220, 226 (D.C. Cir. 2022). 
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 588. Id. at 232-33. 
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 590. Sierra Club, 38 F.4th at 226. 
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