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I. THE PIPELINES

In the last five years, investors have walked from four major pipeline projects
in Canada. The four projects were the TransCanada Energy East pipeline, the
Enbridge Northern Gateway pipeline, the Kinder Morgan Trans Mountain Expan-
sion and Keystone XL. In total, they accounted for over $60 billion in investment.'
Three projects are still moving forward. They are the Trans Mountain Expansion

1. James Rose, Yesterday's blockbuster deal indicates Alberta’s mass exodus of multinational oil com-
panies continues, BOE REPORT (Mar. 30, 2017), https://boereport.com/2017/03/30/albertas-mass-exodus-of-
multinational-oil-companies-continues/.
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project (TMX), Coastal GasLink, and Enbridge Line 5. Enbridge Line 3 was re-
cently completed.’

A. The Trans Mountain Expansion

In 2018, the Canadian federal government purchased the TMX from Kinder
Morgan for $4.5 billion.> On February 22, 2019, the NEB released its reconsider-
ation report on the project, recommending again that it proceed.* The federal cab-
inet accepted that recommendation and approved the project.” Construction of the
project officially began on December 3, 2019.° Shortly thereafter, on January 16,
2020, the Supreme Court of Canada unanimously dismissed the attempt by British
Columbia to claim jurisdiction over this project’ upholding an earlier decision by
the British Columbia Court of Appeal.®

On February 4, 2020, a unanimous Federal Court of Appeal dismissed a se-
rious legal challenge to the project.” Six Indigenous communities challenged
whether the Government of Canada had adequately “fulfil[led] its duty to consult”
with Indigenous peoples in approving the TMX.' The Court made it clear that
the government’s duty to consult Indigenous peoples did not provide them with a
veto over projects such as this one'' and that courts should defer to the govern-
ments that make the initial decision on whether the duty to consult has been met.'?
Three Indigenous groups appealed the Federal Court of Appeal’s decision. "

In May 2020, the Province of British Columbia issued an amended Environ-
mental Assistance Certificate in response to the British Columbia Court of Ap-
peal’s decision in September 2019." In July 2020, the Supreme Court of Canada

2. Line 3 Replacement Project Substantially Completed and Set to Be Fully Operational, ENBRIDGE
(Sept. 29, 2021), https://www.enbridge.com/media-center/news/details?id=123692&lang=en.

3. Trans Mountain Pipeline System Purchase Agreement FAQs, CANADA ENERGY REGULATOR (Sept.
29, 2020), https://www.cer-rec.gc.ca/en/applications-hearings/view-applications-projects/trans-mountain-ex-
pansion/trans-mountain-pipeline-system-purchase-agreement-faqs.html.

4. NEB releases Reconsideration report for Trans Mountain Expansion Project, CANADA ENERGY
REGULATOR (Sept. 29, 2020), https://www.cer-rec.gc.ca/en/about/news-room/news-releases/2019/neb-releases-
reconsideration-report-trans-mountain-expansion-project.html.

5. Certificate of Public Convenience and Necessity OC-65 to Trans Mountain Pipeline ULC in respect
of the Trans Mountain Expansion Project, C. GAZ. (June 22, 2019), https://gazette.gc.ca/rp-pr/p1/2019/2019-06-
22/html/sup1-eng.html.

6. Trans Mountain Marks the Start of Pipeline Construction, TRANS MOUNTAIN (Dec. 3, 2019),
https://www.transmountain.com/news/2019/trans-mountain-marks-the-start-of-pipeline-construction.

7. Reference re Environmental Management Act, 2020 S.C.C. 1 (Can.).

8. Reference re Environmental Management Act, 2019 B.C.C.A. 181 (Can.).

9. Coldwater Indian Band v. Canada (Att’y Gen.), 2020 FCA 34 (Can.).

10. Id. atpara. 4.

11.  Id. atpara. 55.

12.  Id. at para. 83.

13.  Coldwater Indian Band v. Attorney General of Canada, S.C.C. 39111 (Can.).

14.  MINISTRY OF ENVIRONMENT, TRANS MOUNTAIN EXPANSION PROJECT GRANTED ENVIRONMENTAL
ASSESSMENT APPROVAL (Jan. 11, 2017), https://projects.eao.gov.bc.ca/api/public/docu-
ment/58923181b637cc02beal 6432/download/Information%20Bulletin%20dated%20Janu-
ary%2011%2C%202017.pdf.
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denied leave to the three First Nations seeking to appeal the Federal Court of Ap-
peal’s February 2020 decision.'> The most recent decision by the Supreme Court
of Canada to deny leave to appeal to the three indigenous groups means there are
no outstanding legal challenges to the project.'

In February 2022 the government of Canada announced that “it will [not pro-
vide] any further public funding for the [TMX]” because the cost has increased
“70% to C$21.4 billion.”"” “In 2018, [when] the Canadian government bought
[the pipeline] for C$4.5 billion” the cost was estimated at C$4.5 billion."* On
completion, the TMX will nearly triple the capacity of the pipeline shipping
890,000 barrels per day” to the Pacific Coast for export."

B. Coastal GasLink

The Coastal GasLink pipeline project is owned and operated by TC Energy.*
The $6.6 billion project starts near Dawson Creek and will run 416 miles south-
west to a liquefaction plant near Kitimat.! The pipeline goes through the tradi-
tional territories of several First Nations.?” It has long been opposed by multiple
hereditary chiefs, although a number of First Nations groups support the project
and have an ownership interest.”” In December 2018, the Supreme Court of British
Columbia granted an injunction preventing blockades of the pipeline.**

In July 2019, the NEB released its decision that the pipeline—including the
export terminal in Kitimat-was under provincial, and not federal, jurisdiction.”
The NEB concluded that the pipeline would transport natural gas within British
Columbia, although it would also facilitate international exports, providing some
clarity to the earlier Supreme Court of Canada decision in West Coast Energy*® on
provinces’ rights to control works and undertakings within their boundaries.

15.  Coldwater Indian Band v. Attorney General of Canada, S.C.C. 39111 (Can.).

16. 1Id.

17.  Nia Williams, Canada govt to stop funding Trans Mountain oil line project as costs soar 70%,
REUTERS (Feb. 18, 2022), https://www.reuters.com/business/energy/trans-mountain-sees-expansion-project-
cost-almost-doubling-ceo-retire-2022-02-18/.

18. Id.

19. Id

20.  Coastal GasLink, TC ENERGY, https://www.tcenergy.com/operations/natural-gas/coastal-gaslink/.

21. .

22. I

23.  Braela Kwan, Indigenous activists fight British Columbia’s pipelines to the last mile, CROSSCUT (Mar.
18, 2021), https:/crosscut.com/environment/2021/03/indigenous-activists-fight-british-columbias-pipelines-
last-mile.

24. Coastal GasLink Pipeline Ltd. v. Huson, 2018 BCSC 2343 (Can.).

25.  Jurisdiction over the Coastal GasLink Pipeline Project, NATIONAL ENERGY BOARD (July 26, 2019),
https://docs2.cer-rec.gc.ca/ll-eng/1lis-
api.dll/fetch/2000/90464/90550/90715/3615343/3715570/3809973/C00715-
1_NEB_%E2%80%93_Letter Decision_%E2%80%93_Coastal_GasLink %E2%80%93 _MH-053-2018 -
_A6W4AS.pdfnodeid=3809655&vernum=-2.

26. Westcoast Energy Inc. v. Nat’l Energy Bd., [1998] 1 S.C.R. 322 (Can.).
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In December 2019, the Alberta Investment Management Corp., the Alberta
public pension manager, teamed up with one of the largest American investment
companies to acquire a majority stake in the Coastal GasLink project.”’

In February 2022, TC Energy Corp. announced that the Coastal GasLink
pipeline will go significantly over budget and will not meet the expected comple-
tion date.?® In July 2022, the company reported that the price tag had increased
from $6.6 billion to $11.2 billion.”” The pipeline is currently 75% complete.*
When completed the project will “move 2.1 billion cubic feet per day (bcf/d) of
natural gas” to LNG Canada’s terminal at Kitimat BC where it will be converted
into a liquefied state for export to global markets.*!

TC Energy Corp. did say however, that it “expects the pipeline to be finished
ahead of the LNG Canada’s export terminal . . . currently under construction.”*
TC Energy has agreed to provide $ 3.3 billion in additional temporary bridge fi-
nancing to cover the cost overruns.*® The $40 billion LNG Canada export terminal
at Kitimat is now more than 70% fully complete.** LNG Canada is a joint venture
of the subsidiaries of Royal Dutch Shell, Petronas, PetroChina Canada, Mitsubishi
Corporation and Korea Gas Corporation.*®

C. Enbridge Line 3

The Enbridge Line 3, which runs from Hardisty, Alberta to Superior, Wis-
consin, has been operating since 1968.>° Over the years it became clear that parts
of the pipeline had to be replaced if Enbridge wished to restore it to its historical
capacity and move 800,000 barrels per day.”’” The necessary authorization was

27. Jeffrey Jones, Alberta pension plan to buy stake in Coastal GasLink pipeline, GLOBAL AND MAIL, INC.
(Dec. 26, 2019), https://www.theglobeandmail.com/business/article-aimco-kkr-to-buy-majority-stake-in-cana-
das-coastal-gaslink-pipeline/.

28. Amanda Stephenson, Coastal GasLink pipeline to go 'significantly’ over budget, says TC Energy,
CBC.CA (Feb. 15,2022, 7:34 PM), https://www.cbc.ca/news/canada/calgary/coastal-gaslink-pipeline-tc-energy-
Ing-canada-bevin-wirzba-1.6353238.

29.  Cost of Coastal GasLink pipeline leaps 70% to $11.2B as TC Energy settles dispute, CBC.CA (July,
18,2022, 4:57 PM), https://www.cbc.ca/news/canada/calgary/tc-energy-coast-gaslink-1.6535594.

30. October Construction Update, COASTAL GASLINK (Oct. 28, 2022), https://www.coastal-
gaslink.com/whats-new/news-stories/2022/2022-10-28-october-construction-update/.

31.  About Coastal GasLink, COASTAL GASLINK, https://www.coastalgaslink.com/about/.

32.  Stephenson, supra note 28.

33.  Amanda Stephenson, 7C Energy Corp. commits to up to $3.3B to cover Coastal GasLink cost in-
creases, CTV NEWS CALGARY (Nov. 5, 2021), https://calgary.ctvnews.ca/tc-energy-corp-commits-to-up-to-3-
3b-to-cover-coastal-gaslink-cost-increases-1.5654231.

34.  Meghan Potkins, LNG Canada, country's 840-billion 'second chance' at becoming a global LNG
leader, takes shape, Y AHOO! FINANCE (Oct. 4, 2022), https://finance.yahoo.com/news/Ing-canada-countrys-40-
billion-110357120.html.

35.  JV Participants Give Green Light to Invest in LNG Canada Project, OFFSHORE ENERGY (Oct. 2,2018),
https://www.offshore-energy.biz/jv-participants-give-green-light-to-invest-in-Ing-canada-project/.

36. ENBRIDGE, LINE 3 REPLACEMENT PROJECT SUMMARY 5, https://www.enbridge.com/~/me-
dia/Enb/Documents/Projects/Line%203/ProjectHandouts/ENB_Line3 Public_Affairs ProjectSummary.pdf.

37. Kenny Bruno, et al., Enbridge Over Troubled Water, WORLD.350, https://world.350.org/kish-
waukee/files/2017/09/Enbridge-Over-Troubled-Water-Report.pdf.
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obtained from regulatory bodies in Canada,’® North Dakota, and Wisconsin.*’
However, the $3 billion project ran into problems in Minnesota where environ-
mentalists and native groups opposed the project.*’

In June 2018, the Minnesota Public Utilities Commission (Minnesota Com-
mission) approved the route and granted the necessary permits.*' However, a year
later that decision was overturned by the Minnesota Court of Appeals, when it
found that the environmental impact statement placed before the Minnesota Com-
mission was inadequate.** In February 2020, the Minnesota regulators approved
a revised environmental review, thus removing the last regulatory hurdle for the
project.

The US portion of the Line 3 project involved replacing 364 miles of pipe-
line.** Most of the work was in Minnesota with 27 miles located in North Dakota
and Wisconsin.* The replacement project is connected to an existing 1097-mile
cmc416€ oil pipeline installed in the 1960s that runs from central Canada to Wiscon-
sin.

The capital cost of the Line 3 replacement project, including the Canadian
segment already in service, has cost C$9.3 billion compared to the original esti-
mate of C$8.2 billion.*” The Enbridge Line 3 is one of the few successful projects
in recent years.* When it came into service in October 2021, the project added
“370,000 additional barrels per day of crude oil export capacity from Western
Canada to refineries in the US Midwest.”*

38.  Project Information Line 3 Replacement Program, CANADA ENERGY REGULATOR (Sept. 29, 2020),
https://www.cer-rec.gc.ca/en/applications-hearings/view-applications-projects/line-3-replacement/project-infor-
mation.html.

39.  Amy Koch, The Approval of Enbridge Line 3 Should be a No-Brainer, STAR TRIBUNE (Nov. 10, 2020),
https://www.startribune.com/the-approval-of-enbridge-line-3-should-be-a-no-brainer/573034981/.

40. Fiona McLeod, Pressure Mounts Against Line 3 Pipeline Project, EARTH ISLAND JOURNAL (Jan. 27,
2021),  https://www.earthisland.org/journal/index.php/articles/entry/pressure-mounts-against-line-3-pipeline-
project/.

41.  Line 3 Review Process, MINN. PUB. UTIL. COMM’N, https://www.dnr.state.mn.us/line3/index.html.

42. Inre Enbridge Energy, 930 N.W.2d 12, 36 (Minn. Ct. App. 2019).

43.  Minnesota Regulator Rules Environmental Statement Adequate for Enbridge Line 3 Oil Pipeline,
REUTERS (Feb. 3, 2020), https://www.reuters.com/article/canada-pipeline-enbridge-inc/minnesota-regulator-
rules-environmental-statement-adequate-for-enbridge-line-3-oil-pipeline-idINLIN2A30DL.

44.  Permitting, Regulations Add 8867M and3 Years to Enbridge Line 3 Project, TEAMSTERS NATIONAL
PIPELINE (Feb. 16, 2021), https://www.teamsterspipeline.com/permitting-regulations-add-867m-and-3-years-to-
enbridge-line-3-project/.

45. Line 3 Replacement Project, ENBRIDGE, https://www.enbridge.com/projects-and-infrastructure/pub-
lic-awareness/minnesota-projects/line-3-replacement-project.

46. Id.

47. TEAMSTERS NATIONAL PIPELINE, supra note 44.

48. Nia Williams, Enbridge’s Long-Delayed Line 3 Oil Pipeline Project to Start Up Oct. 1, REUTERS,
(Sept. 29, 2021), https://www.reuters.com/business/energy/enbridge-completes-line-3-oil-pipeline-replacement-
project-starts-linefill-2021-09-29/.

49.  Enbridge Says Line 3 ‘Substantially Complete,” Will Be In Service on Friday, CANADIAN PRESS (Sept.
30, 2021), https://boereport.com/2021/09/30/enbridge-says-line-3-substantially-complete-will-be-in-service-on-
friday/.
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D. Enbridge Line 5

Enbridge is also replacing Line 5, which runs from Superior, Wisconsin to
Sarnia, Ontario.”® The state of Michigan is opposing the underwater segment,
which runs under the Straits of Mackinac in the Great Lakes.”' The concern relates
to environmental damage that could result from a leak in the pipe that currently
sits on the lakebed.” The project was approved by the former governor of Mich-
igan but his successor, Governor Whitmer, challenged the constitutional validity
of the project in 2018.%

The Michigan District Court ruled the legislation constitutional in October
2019 and that decision was upheld by the Michigan Court of Appeals in January
2020.** In January 2021, the Governor of Michigan ordered Enbridge to cease
operating the segment the pipeline under the Straits of Mackinac by May 2021.%
Enbridge argues that the 645-mile pipeline has been operating safely for 65
years.® However, to address the concerns, Enbridge is now proposing to place
the pipe in a tunnel underneath the lake bed at a cost of $500 million.>’

Line 5 part is part of the Enbridge mainline system that transports crude from
Alberta and Saskatchewan to refineries in Michigan, Ohio, Pennsylvania, Ontario,
and Québec.® Enbridge has argued that those refineries will see their capacity
drop by 45% if Line 5 it is not maintained.” On January 29, 2021, “[t]he Michigan
Department of Environment Great Lakes and Energy (EDLE) . . . approved [the]
Enbridge . . . application for [the] permits required to build the utility tunnel under
the Straits of Mackinac.”*

The November 2020 decision by Governor Whitmer of Michigan to revoke
the 1953 easement has led to lengthy litigation, first in the state courts and more

50. What is Line 57, ENBRIDGE, https://www.enbridge.com/projects-and-infrastructure/public-aware-
ness/line-5-answering-your-questions/what-is-line-5.

51.  Overview, MICHIGAN.GOV, https://www.michigan.gov/egle/about/featured/lineS/overview.

52. Hilary Beaumont, Line 5: Everything You Need to Know About the International Dispute Over a Pipe-
line Under the Great Lakes, NARWHAL (Oct. 6, 2021), https://thenarwhal.ca/enbridge-line-5-dispute-explained/.

53.  Overview, supra note 51.

54. Id.

55.  Governor Whitmer Takes Action to Shut Down the Line 5 Dual Pipelines Through the Straits of Mack-
inac After a Reasonable Transition Period to Protect the State’s Energy Needs, MICHIGAN.GOV (Nov. 13, 2020),
https://www.michigan.gov/whitmer/news/press-releases/2020/11/13/governor-whitmer-takes-action-to-shut-
down-the-line-5-dual-pipelines-through-the-straits-of-mackina.

56.  Whatis Line 5?, supra note 50.

57. The Great Lakes Tunnel Project, ENBRIDGE, https://www.enbridge.com/projects-and-infrastruc-
ture/public-awareness/line-5-michigan/great-lakes-tunnel-project.

58.  The Impact of a Line 5 Shutdown, ENBRIDGE, https://www.enbridge.com/~/media/Enb/Docu-
ments/Factsheets/FS_Without Line5_econ_impact.pdf.

59. Id

60. EGLE Approves Permits For Proposed Mackinac Straits Tunnel, MICHIGAN.GOV, (Jan. 29, 2021),
https://www.michigan.gov/egle/newsroom/press-releases/2021/01/29/egle-approves-permits-for-proposed-
mackinac-straits-tunnel.
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recently in the federal courts.' All of that led to a decision by Canada on 4 Octo-
ber 2021 to invoke a 1977 pipeline treaty with the US.®* That treaty contains a
mandatory negotiation process pursuant to Article 9 of the 1977 treaty before for-
mal binding arbitration proceedings can take place.”® Canada has intervened in
support of Enbridge, as have the states of Louisiana and Ohio.** The court pro-
ceedi6151gs have been put on hold pending the negotiations, which are still under-
way.

E. Enbridge Main Line Contracting

In late November 2021, the Canadian Energy Regulator released its decision
denying an application by Enbridge pipelines to contract up to 90% of its trans-
portation capacity on the Canadian mainline oil pipeline for firm transportation
service.®® The Commission found that the proposal was contrary to Enbridge’s
common carrier responsibilities and was unjustly discriminatory and would result
in unjust and unreasonable rates.®’

The Enbridge mainline pipeline is the largest crude oil pipeline in Canada
accounting for approximately 70% of the total transportation capacity in the coun-
try.®® The application proposed largely fixed tolls with long-term contracts that
would lock-in volumes for up to 20 years.” The Commission found that the ap-
plication was not consistent with Enbridge’s common carrier obligations under
section 239 of the CER Act’® and was likely unjust discrimination contrary to sec-
tion 235."

As a result, the existing tolls on the Enbridge mainline continue to remain in
place as interim rates.”> Enbridge is continuing to consult with the stakeholders to

61. MICHIGAN.GOV, supra note 55.

62.  Louis Myers, United States: Canadian Government Invokes 1977 Pipeline Treaty in Ongoing Line 5
Pipeline Dispute, LIBRARY OF CONGRESS (2021), https://www.loc.gov/item/global-legal-monitor/2021-11-
15/united-states-canadian-government-invokes-1977-pipeline-treaty-in-ongoing-line-5-pipeline-dispute/.

63. Id

64. Jena Brooker, Can a Pipeline Company Defy a Governor’s Orders? Gretchen Whitmer is About to
Find Out, GRIST (Apr. 7, 2021), https://grist.org/accountability/can-a-pipeline-company-defy-a-governors-or-
ders-gretchen-whitmer-is-about-to-find-out/.

65. Kelly House, Hoping to Avoid Enbridge Line 5 Shutdown, Canada Asks U.S. to Negotiate, BRIDGE
MICHIGAN (Oct. 12, 2021), https://www.bridgemi.com/michigan-environment-watch/hoping-avoid-enbridge-
line-5-shutdown-canada-asks-us-negotiate.

66. Enbridge Pipeline Inc., Mainline Open Season, Decision RH-001-2020, CANADA ENERGY
REGULATOR, https://docs2.cer-rec.gc.ca/ll-eng/1lis-
api.dll/fetch/2000/90465/92835/155829/3773831/3890507/3901808/3930130/3899934/C04330-
2_CNRL_Submission_-_Fundamental Conversion_Issue - A7C9E9.pdf?nodeid=3899094&vernum=-2.

67. Id.

68. Id.

69. Id.

70.  Canada Energy Regulator Act, S.C. 2019 ¢ 28 (Can.).

71.  Enbridge Pipeline Inc., Mainline Open Season, supra note 66.

72.  Enbridge Reports Strong Third Quarter 2022 Financial Results and Secures B.C. Pipeline Expansion,
ENBRIDGE (Nov. 4, 2022), https://www.enbridge.com/media-center/news/details?id=123742.
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establish new rates and terms for the Canadian mainline service.”> Enbridge hopes
to file a new application in the fall of 2022 and have new rates approved by the
Commission in early 2023.

II. KEY REGULATORY DECISIONS

Over the past year, energy regulators across Canada faced a number of new
challenges. This section of the report will discuss several cases that address those
challenges.

The first issue concerned electric vehicle (EV) charging. There is a concern
that Canadian charging networks are failing to keep up with the demand given the
number of new EVs.” There is a continuing debate in different Canadian juris-
dictions whether charging networks should be regulated or not.”* While most ju-
risdictions have elected not to regulate, in a January 2022 decision, the British
Columbia Utilities Commission turned down an application by BC Hydro to set
new EV charging rates.”’

The second case relating to ATCO Ltd., resulted in the highest fine ever is-
sued by a Canadian energy regulator.”® It was heard in Alberta and was the first
time a case was bought to an energy regulator by a whistleblower.”

The next case involving Nova Scotia Power deals with a technology write off
in Nova Scotia. In the last annual review, we pointed to the difficulties that regu-
lators in Nova Scotia, Ontario, and British Columbia were having with the adop-
tion of new technology.*® It turns out there is an even bigger problem when regu-
lators discover that technology will not work and a write off is necessary.

The third Alberta decision relating to Calgary District Energy Inc. discussed
below suggests that new technology may require more deregulation particularly in
areas such as district energy. The last case a hearing by the Alberta Utilities Com-
mission Process review Committee. It relates to a very substantial overhaul of the
Alberta Commission’s rules of practice and procedure that was conducted at the
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74. Id.

75.  Don Pittis, Canadian Businesses Rush to Plug a Gap in Electric-Vehicle Charging, CBC NEWS (Feb.
24, 2020), https://www.cbc.ca/news/business/electricity-fuel-disruption-1.5468360.

76. John Lorinc, As EV charger reliability lags, Canadian Drivers Ask: Who Is Responsible?, ELECTRIC
AUTONOMY CANADA (Oct. 3, 2022), https://electricautonomy.ca/2022/10/03/ev-charger-reliability-responsibil-
ity-canada/.

77.  British Columbia Hydro and Power Authority Public Electric Vehicle Fast Charging Service Rates
Application  Decision and Order G-18-22  (Jan. 26, 2022), https://docs.bcuc.com/Docu-
ments/Other/2022/DOC_65431 G-18-22-BCH-EV-Fast-Charging-Rates-Decision.pdf.

78.  Enforcement Staff of the Alberta Utilities Commission Allegations against ATCO Ltd., Decision
27013-DO1-2022 (June 29, 2022).
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80. Gordon Kaiser, Canadian Energy Regulators and New Technology: The Transition to a Low Carbon
Economy, ENERGY REGUL. Q. (2021), https://energyregulationquarterly.ca/articles/canadian-energy-regulators-
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request of the Alberta government under the new Red Tape Reduction Act.®' Al-
berta has completely revamped its rules of practice and procedure. They appear
to have resulted in some impressive efficiency gains.

A. EV Charging Networks

The introduction of electric vehicles in Canada has exceeded the expectations
of most people. There is however, a serious concern whether the charging net-
works will be sufficient to meet the demand.

“As of May 2022, Canadian EV drivers ha[d] access to 16,000 chargers at
over 6000 [locations].”® Of these, only 1200 [are for] DC fast charging according
to Ernst & Young Canada who claim Canada has an insufficient charging infra-
structure.* Canada ranks eighth in the ten leading car markets when it comes to
charging infrastructure.®

The regulatory structure for charging networks varies from province to prov-
ince.*® In Ontario, charging networks are deregulated.®® In British Columbia,
however, the structure for charging networks is regulated as far as the regulated
utilities are concerned.®” Recently the British Columbia Utilities Commission
(BCUC) turned down an application by BC Hydro with respect to their proposed
rates for public electric vehicle fast charging service across British Columbia.®®
BC Hydro was directed to file a new application for permanent rates no later than
Decergl(;ber 31, 2022.*° In the meantime, the current interim rates will remain in
place.

The BCUC found that BC Hydro’s proposed rates were designed to only re-
cover electricity costs and ignore other incremental cost including operating
maintenance and capital costs.”’ Accordingly, the Commission found that the pro-
posed rates were not just and reasonable.”” The Commission found that the subsi-
dized rates proposed by BC Hydro would contribute to an uneven playing field,

81. Red Tape Reduction Act, S.A. 2019, ¢ R-8.2 (Can.).
82. Rafe Wright, New Electric Vehicle Charging Stations Coming to P.E.I., SALTWIRE (July 25, 2022),

https://www.saltwire.com/atlantic-canada/news/new-electric-vehicle-charging-stations-coming-to-pei-
100756509/.

83. Kajal Mangesh Pawar, How Accessible are EV Charging Stations across Canada?, CBC (June 23,

2022), https://www.cbc.ca/news/canada/ask-electric-vehicles-faq-
1.6451121#:~:text=As%200{%20May%202022%2C%20Canadian.
84. Id.

85.  Chris Hummel & Ian Mondrow, Are Electric Vehicle Charging Services Regulated ‘Suppliers’ of Elec-
tricity? Provincial Energy Regulators Are Saying No, GOWLING WLG (May 27, 2021), https://gowl-
ingwlg.com/en/insights-resources/articles/202 1/regulation-of-electric-vehicle-charging-services/.
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88.  British Columbia Hydro and Power Authority Public Electric Vehicle Fast Charging Service Rates
Application, supra note 77.

89. Id
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92.  British Columbia Hydro and Power Authority Public Electric Vehicle Fast Charging Service Rates
Application, supra note 77.
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which may have a detrimental impact on achieving the objectives of increasing
EV adoption across British Columbia.”

The BCUC noted that in a new application filed for permanent rates, the
BCUC would only consider rates based on a levelized recovery of all costs which
must reflect all the cost required to provide the service.”*

It should be noted that the BCUC determined that time-based rates, rather
than energy based rates, are currently the only option for EV charging service be-
cause there are currently no approved Measurement Canada standards to measure
how much electricity is consumed at fast charging stations.”> As a result, BC Hy-
dro was directed to apply for an exemption from the Electricity and Gas Inspection
Act to obtain the ability to charge energy based rates in the future.”

On March 23,2021, the BCUC approved interim rates for BC Hydro’s public
EV fast charging service as follows: “$0.12 per minute for EV charging service at
25 kWh stations; $0.21 per minute for EV charging service at 50 kW stations; and
$0.27 per minute for EV fast charging service at 100 kW stations.””’

The BCUC has also been active in approving EV charging services and rates
proposed by FortisBC Energy Inc. (Fortis).”® In the fall of 2020, the BCUC re-
sumed its hearings in the Fortis Application.”” Fortis applied for a rate of $0.26
per minute for its 50 kW charging stations, $0.54 per is 100 kW charging sta-
tions.'” Fortis claimed that these prices would fully recover the cost of the ser-
vices on a levelized basis over 13 and 10 years respectively.'”’ The BCUC ap-
proved this proposed pricing by final order on November 24, 2021.'”

As indicated above, Ontario does not regulate the rates for EV charging.'® It
has however taken steps to reduce the cost of EV charging.'™ In March 2022, the

93. Id.at36.
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95. Id at7.

96.  British Columbia Hydro and Power Authority Public Electric Vehicle Fast Charging Service Rates
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OEB released a report proposing low cost overnight rates.'® The proposed over-
night rate is 2.5 cents per kWh for the low overnight period (11PM — 7 AM) com-
pared to 11.3 cents per kWh for mid-peak period (7 AM — 4 PM and 9 PM -11
PM) and 25.3 cents per kWh for on-peak period (4 PM — 9 PM).'® The rationale
of this initiative is based on the belief that 80% of EV drivers will charge their cars
at horlrég at night.'”” It is expected that the new rates will be in place by April
2023.

B.  The Duty to Disclose

A recent decision of the Alberta Utilities Commission (AUC) relating to
ATCO Electric Ltd. reinforces a principle of public utility law - regulated compa-
nies have a responsibility and a duty to disclose all relevant information to the
regulator. In Canada, this principle was first set out in a decision of the Ontario
Energy Board in West Coast Energy'® in 2008 where the Board set out the stand-
ard of disclosure required of utilities and sanctioned a utility with a cost penalty
for failure to comply stating as follows:

Public utility in Ontario with a monopoly franchise is not a garden-variety corpora-
tion. It has special responsibilities which form part of what the courts have described
as the “regulatory compact.” One aspect of that regulatory compact is an obligation
to disclose material facts on a timely basis . . . .

Failure to disclose [can lead] to unfortunate consequences. First, it can only re-
sult in less than optimal Board decisions. Second, it adds to the time and cost of
proceedings. Neither of these are in the public interest.

A publicly regulated corporation is under a general duty to disclose all relevant
information relating to the Board proceedings it is engaged in unless the information
is privileged or not under its control. In doing so utilities should err on the side of
inclusion. Furthermore, the utility bears the burden of establishing that there is no
reasonable possibility that withholding the information would impair a fair outcome
in the proceeding. This onus would not apply where the nondisclosure is justified by
the law of privilege but no privilege is claimed here. !

The recent ATCO decision was more complicated than the Ontario case. On
November 29, 2021, the AUC Enforcement Staff filed an Application before the
AUC asking it to commence a proceeding pursuant to sections 8 and 63 of the
Alberta Utilities Commission Act to determine whether Atco Electric had acted
unlawfully in a rate setting case and should pay an administrative penalty.'"!

It was alleged that Atco Electric had transferred to ratepayers the cost of a
contract it had entered into at above fair market rates to benefit its nonregulated
affiliate.''? The Report of the Enforcement Branch claimed that Atco Electric had

105. Id.
106. Id. at13.
107.  Id. 52.
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111.  ALBERTA UTILITIES COMM’N, ALLEGATIONS AGAINST ATCO ELECTRIC LTD. 1 (June 29. 2022),
https://efiling-webapi.auc.ab.ca/Document/Get/719764.
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documented the scheme in such a way that concealed the relevant facts and other
important information from the AUC.'""® The Enforcement staff argued that Atco
Electric had breached “its fundamental duty of honesty and candour” to its regu-
lator.'™ A good summary of this decision is set out by Vice-Chair Larder QC, the
sole panel member, in the first three paragraphs of the decision:

This proceeding is the result of a pattern of self-dealing and deception perpe-
trated by ATCO Electric Ltd. to benefit its shareholders as well as the shareholders
of an ATCO affiliate at the cost of Alberta ratepayers.

In the course of building a regulated transmission line, ATCO Electric took ad-
vantage of its position as a regulated utility to benefit its unregulated affiliate, ATCO
Structures & Logistics Ltd. (ASL). ATCO Electric knowingly sole-sourced a major
contract for the Jasper Interconnection Project transmission line at rates above fair
market value, to secure a contract and a financial benefit for ASL. ATCO Electric
then sought recovery of millions of dollars in above fair market costs from ratepayers
for that sole-source contract. Further, ATCO Electric created a misleading paper trail
justifying its decision and concealing critical information about why it sole-sourced
the contract — namely, to benefit its unregulated affiliate ASL —in an attempt to avoid
Commission detection of its actions and improperly recover those above fair market
costs from Alberta ratepayers.

Prompted by a whistleblower complaint, Alberta Utilities Commission Enforce-
ment staff investigated ATCO Electric’s dealings over the last five years. Enforce-
ment staff then requested the Commission commence a proceeding to consider
whether ATCO Electric contravened its legal obligations. Enforcement staff and
ATCO Electric subsequently requested the opportunity to attempt to settle the issues
in this proceeding, which the Commission allowed. Ultimately the parties reached a
settlement agreement, which was objected to by the Consumers’ Coalition of Alberta
(CCA). In this decision, the Commission considers whether approval of the settle-
ment agreement is in the public interest, in accordance with the standards for consid-
ering settlement agreements set out in Section 3.2 of this decision.

1. Background

ATCO Electric is the owner of an electric utility regulated by the [AUC]. ... The
Jasper Interconnection Project . . . [was] a transmission . . . project assigned to Atco
Electric by the Alberta System Operator (AESO), [that was] approved by the Com-
mission in 2018 and completed by Atco Electric using in 2019. . . . The Jasper
Project required ATCO Electric to conduct access and matting work.

The conduct complained of is set out at paragraphs 11 and 12 of the Com-
mission decision:

ATCO Electric originally estimated the costs of its portion of the Jasper project
at approximately $84 million, $6.6 million of which was estimated for access matting
costs. When ATCO Electric returned to the Commission to ask for recovery from
ratepayers of the actual costs of the project in 2021, it claimed the project cost $119
million, $31 million of which was for access matting services. ATCO Electric at-
tributed the cost increase to scope changes.

113. Id

114, Id atl15.

115. ALLEGATIONS AGAINST ATCO ELECTRIC LTD., supra note 111, at 1.
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n.6.
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As eventually came to light, a significant portion of the overage (estimated by
ATCO Electric to be $10.8 million) was the result of ATCO Electric improperly
sole-sourcing a contract for matting services for the Jasper project to benefit ASL in
relation to the operation of work camps for the pipeline project. That is, ATCO
Electric sole-sourced the matting services contract because to do otherwise would
have jeopardized ASL’s joint venture with Simpcw Resources LLP. ATCO Electric
then attempted to improperly over-recover millions of dollars from ratepayers that it
had incurred purely to benefit its affiliate. What occurred here was ultimately the
result of placing the demands of Simpcw and ASL above ATCO Electric’s regula-
tory obliga‘[ions.1 17

Further details are set out in the following paragraphs of the decision:

In its initial deferral account application, ATCO Electric indicated that the Back-
woods contract was sole-sourced but did not provide the real reasons for that decision,
omitting material information. When directly asked about matting costs for the Jasper
project (by both the CCA and the Commission through information requests), ATCO
Electric stated that rates under the Backwoods contract were market competitive and
that matting work was directly awarded to the only entity capable of completing the
work. Neither of those statements were true, and ATCO Electric knew it.

ATCO Electric provided none of that information in its responses to the infor-
mation requests, choosing instead to falsely assert that rates under the Backwoods
contract were market competitive.

ATCO Electric provided none of that information in its responses to the infor-
mation requests, choosing instead to falsely assert that matting work was directly
awarded to the only entity capable of completing the work. ATCO Electric made no
effort to disclose its wrongdoing; the only reason these events came to light was
through the actions of a whistleblower

Section 7.6 of the Code of Conduct requires ATCO Electric to prepare regular
compliance reports, which should include a comprehensive description of instances
of material non-compliance with the code and any steps taken to correct such non-
compliance.

ATCO Electric filed its compliance reports for 2018, 2019 and 2020 stating that
it had complied with the Code of Conduct during that year, with no mention of any
of the information set out above. ATCO Electric did not file an exception report until
November 29, 2021, after it had been contacted by Enforcement staff.

The AESO conducted a compliance audit of the Jasper project, and did not iden-
tify any suspected contraventions of Section 9.1.5 of the ISO Rules, which required
ATCO Electric to have solicited bids from at least three arm’s-length bidders for the
project. However, the AESO was not provided with critical information, such as the
reasons for the sole-sourcing of the Backwoods contract or any other facts set out at
paragraph 44 of this decision.

No ATCO Electric employee or management personnel reported any concerns
regarding the contraventions discussed in this decision to senior regulatory personnel
responsible for preparing the deferral account application.

Instead, the events forming the basis for the contraventions were only brought to
Enforcement staff’s attention through a whistleblower who was an employee of
ATCO Electric with direct knowledge of the events surrounding the Backwoods con-
tract. The Commission acknowledges the integrity and courage required for the whis-
tleblower to bring these events to the Commission’s attention; the Commission is
grateful to this individual on its own behalf and on behalf of Alberta ratepayers.118

117. Id.
118. Id. at1l1-12.
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2. The Legal Principles for Acceptance of a Settlement Agreement

The ATCO decision contains a detailed analysis of the standard a Commis-
sion should apply when accepting a settlement agreement particularly where there
is an agreement between the prosecutor and the party charged. The main elements
are set forth in paragraphs 65, 66, 70, and 73:

The Saskatchewan Court of Appeal and many Canadian tribunals that administer
disciplinary schemes adopted the approach to joint sentencing submissions described
in R v GWC. The Commission then stated in Decision 3110-D03-2015:

20. Taking guidance from the foregoing, the Commission must not ask itself
if the proposed consent order is the order that it would have issued. Rather, the
Commission must decide if the consent order is fit and reasonable and falls
within a range of acceptable outcomes given the circumstances. When making
this assessment, the Commission is guided by the factors set out in Rule 013:
Rules on Criteria Relating to the Imposition of Administrative Penalties (Rule
13) and other applicable sanctioning principles.

Since the decision in R v GWC and the Commission’s application of its princi-
ples in Decision 3110-D03-2015, the Supreme Court of Canada has addressed the
legal test trial judges should apply in deciding whether it is appropriate in a particular
case to depart from a joint submission on sentence. This test has since been adopted
by a number of regulatory and disciplinary tribunals in Canada. In R v Anthony-Cook,
the Supreme Court of Canada concluded that the proper test for trial judges assessing
whether to depart from joint submissions on sentencing is “whether the proposed sen-
tence would bring the administration of justice into disrepute or is otherwise contrary
to the public interest.” This “public interest test” (notably similar to that articulated
in R v GWC and adopted by the Commission in Decision 3110-D03- 2015) sets an
“undeniably high threshold” for rejecting a joint submission on penalty. As explained
in Anthony-Cook:

[33] ... [A] joint submission will bring the administration of justice into
disrepute or be contrary to the public interest if, despite the public interest con-
siderations that support imposing it, it is so “markedly out of line with the ex-
pectations of reasonable persons aware of the circumstances of the case that they
would view it as a break down in the proper functioning of the criminal justice
system” ...

[34] [A] joint submission should not be rejected lightly ... Rejection de-
notes a submission so unhinged from the circumstances of the offence and the
offender that its acceptance would lead reasonable and informed persons, aware
of all the relevant circumstances, including the importance of promoting cer-
tainty in resolution discussions, to believe that the proper functioning of the jus-
tice system had broken down. [emphasis added]

In the settlement agreement, ATCO Electric admits that it contravened the ISO
Rules, the Code of Conduct, and the Electric Utilities Act. ATCO Electric admits
that it sole-sourced the matting, brushing and hydrovac work for the Jasper project
(violating the ISO Rules respecting competitive procurement), at above fair market
rates to the benefit of its unregulated affiliate (violating the spirit, intent and letter of
the Code of Conduct), and deliberately concealed those actions from the Commission
in an attempt to recover those above fair market rates from Alberta ratepayers (vio-
lating its fundamental duty of honesty and candour under the Electric Utilities Act).

Having regard for the seriousness of the contravention and the harm caused, and
taking into account that the purpose of the Commission’s sanctioning authority is
protective and preventative, not punitive, the Commission considers that the $31 mil-
lion penalty and associated terms and conditions in the settlement fall within a range
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of acceptable outcomes, and it is in the public interest to approve the settlement agree-
ment. The $31 million administrative monetary penalty falls within a range 9of ac-
ceptable outcomes and is proportionate to the severity of the contraventions.

The concern that the AUC had with the conduct of ATCO Electric turned on
the length of time that the deception took place, the number of people involved,
and the contravention of a well-established Code of Conduct designed to prevent
precisely this activity:

The issue is not whether a particular ATCO Electric employee preparing an in-
formation response in the deferral account proceeding was actively intending to de-
ceive the Commission at the time. Rather, the issue is that multiple employees had
previously created and shared a set of records underlying the project (the REFs and
backgrounders) in a manner inconsistent with ATCO Electric’s normal practices, to
ensure that those records were not discoverable by the Commission in its regulatory
process. These employees did so with the knowledge and/or prompting of senior
management, or in many cases were senior management. Further, as it fully admitted
in the settlement agreement, ATCO Electric is responsible for the conduct of its em-
ployees.

The Commission considers this contravention of the Electric Utilities Act to be
deeply serious and finds that it has caused significant harm in the form of a breach of
trust, both of the public and the Commission.

Second, the Code of Conduct is designed precisely to avoid this type of behav-
iour, where benefits are sought for unregulated affiliates at the expense of ratepayers.
The Code of Conduct governs relationships and transactions between regulated and
non-regulated affiliates within the ATCO Group of companies, to anticipate and ad-
just for the potential misalignment of interest between shareholders and utility cus-
tomers, and avoid uncompetitive practices between utilities and their affiliates, which
may be detrimental to the interests of utility customers.

The Code of Conduct stresses “the need to respect the spirit and intent behind
the Code . . ..

Fourth, Section 9.1.5.2 of the ISO Rules required ATCO Electric to “solicit writ-
ten bids from not less than three arm’s length suppliers,” as the Jasper project fell into
the category of acquisitions where the cost of a specific item exceeds $50,000. This
was a clear contravention; there were concerns from the outset within ATCO Electric
that the direct-award to Backwoods would violate the ISO Rules, and ATCO Electric
decided t({z%o it anyway, in pursuit of a “larger pot of gold” for its unregulated affili-
ate, ASL.

The AUC then determined whether a $31 million penalty was the correct
amount.'?' Tt concluded it was, for the reasons set out below:

The second aspect of the harm to ratepayers is difficult to quantify, but very se-
rious. There is a broader harm to ratepayers and all other participants in the regulatory
system resulting from ATCO Electric’s actions. In making its decisions, the Com-
mission must be able to rely on the information presented by the utility as full, fair
and accurate. This is a fundamental premise of the Electric Utilities Act and our
regulatory system more generally, as set out above. ATCO Electric’s contraventions
represent an egregious breach of trust, which has eroded the public’s trust and confi-
dence in the Commission’s regulatory process, and the Commission’s trust of ATCO
Electric. Regardless of the financial harm suffered, this harm is in and of itself ma-
terial and significant.

119.  ALLEGATIONS AGAINST ATCO ELECTRIC LTD., supra note 111, at 13-16.
120. Id. at 17-18.
121.  Id. at. 19-20.
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The Commission finds that the $31 million penalty is significant. The parties
indicated that as far as they are aware, the high watermark for similar sanctions (ad-
ministrative monetary penalties) in Canada is $33 million; in that case the misconduct
was deemed to be “at the highest end of the scale of seriousness.” In Decision 3110-
D03-2015, the administrative penalty portion of the final sanction approved by the
Commission was $25 million. The Supreme Court of Canada has commented that in
determining the magnitude of monetary penalties, the amount “should reflect the ob-
jective of deterring non-compliance with the administrative or regulatory scheme,”
and must be large enough that it is not merely a “cost of doing business,” or, as the
Alberta Court of Appeal put it, a “licencing fee.”

The Commission considers that the $31 million penalty does not reflect merely
a cost of doing business for ATCO Electric in this case. The Commission notes that
the $80-100 million “larger pot of gold” in camp contracts that ATCO Electric at-
tempted to gain on behalf of ASL through its misconduct represents capital costs, not
profit, and also that the $31 million penalty is imposed alongside ATCO Electric’s
obligation to amend its deferral account application to exclude all costs above fair
market value for the Jasper project (a currently estimated reduction of $10.8 million).
This means that the Commission can be reasonably assured that the benefit gained by
ATCO Electric through this contravention does not outweigh the proposed penalty,
nor render the $31 million penalty a mere licencing fee. Instead, the magnitude of
the penalty encourages both general and specific deterrence — the penalty sends a
message to all utilities operating under the Commission’s jurisdiction that this type
of conduct will not be taken lightly and carries significant repercussions.

In its decision, the AUC relied on principles affirmed by courts relating to
joint sentencing submissions in the context of judicial review from administrative
tribunals.'” The Report also referenced the Report of the AUC Procedures and
Processes Review Committee."** The recommendations in that Report were aimed
at reducing regulatory burden to create a more efficient regulatory process.'*> The
process was initiated because Alberta utilities complained that the process had be-
come unduly long.'*® Accordingly, AUC staff argued that it was even more im-
portant that information provided by regulated utilities be fair and accurate in a
new regulatory environment where the Board would limit discovery and oral evi-
dence as requested by the utilities.'”” Enforcement staff argues that the benefits of
a more efficient regulatory proceeding could only be achieved if regulated utilities
were prepared to be transparent, honest, and candid in their regulatory filings.'*®

Subsequently the AUC Enforcement staff and counsel for ATCO Electric
reached a settlement agreement and asked the Commission to approve that settle-
ment agreement.'” Under that Settlement Agreement and an Agreed Statement
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of Facts, ATCO Electric agreed to pay an administrative penalty of $31 million.'*
In the Agreed Statement of Facts ATCO admitted it had contravened the Electric
Utilities Act and breached a regulated utility’s duty to be honest and not misleading
in their submission to the regulator.'*!

The Joint Submission makes reference to an agreed statement of facts and
contraventions whereby the parties reiterate much of what was in the earlier Ap-
plication by Enforcement staff.'** The regulator is entitled to assume that the in-
formation submitted by a utility is full, fair, and accurate.'® ATCO Electric ad-
mitted it took steps to omit relevant information in filings with the AUC in its
deferral account proceeding and acknowledged a lack of transparency and the im-
pact1 ;[Pis had on the Commission and the public in the deferral account proceed-
ing.

The Joint Submission also outlined at length whether the Commission in ap-
proving the Settlement Agreement should follow the principles developed by
courts with respect to joint submissions on sentencing in a criminal law context.'*’
This principle generally is that where the Crown prosecutor and the accused have
come to an agreement the court or the regulator should accept it unless it clearly
is contrary to the public interest."*

On June 29, 2022, the Commission issued a decision approving the Settle-
ment Agreement ordering that “[the] negotiated settlement agreement between En-
forcement staff and ATCO Electric, attached as Appendix 2 to th[e] decision,
[would be] approved without variation.”"*” ATCO Electric was ordered to “pay
an administrative penalty of $31 million pursuant to section 63[] of the Alberta
Utilities Commission Act.”"*® ATCO was also required to pay the cost of the Com-
mission’s “external legal counsel for [both] the investigation and [the] hearing.”'*’

It is important to note that this case came to the Commission as a result of a
whistleblower complaint.'*® Alberta has legislation that allows for whistleblower
claims with respect to conduct relating to the public service sector.'*! The AUC
also has a document entitled AUC Policy for Third Party Complaints, which sets
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out the practice and procedure with respect to whistleblower complaints.'** While
the Securities Commissions receive/adjudicate many whistleblower complaints,
this case represents the first whistleblower complaint filed with a utility regulator.

3. New Developments

Alberta is not the only energy regulator interested in the concept of the duty
to disclose or the duty of candor. Recently the Federal Regulatory Commission
(Commission) in Washington, DC created a Notice of Proposed Rulemaking'*
that addressed this issue. A Commission Staff Presentation noted that the Com-
mission intended to amend its existing rule in a manner that would significantly
increase the scope of the situations that were covered stating:

This existing patchwork of requirements is insufficient to encompass all of the situa-
tions in which the Commission must be assured that it is receiving accurate commu-
nications that are necessary for it to adequately conduct its regulatory oversight and
fulfill its statutory obligations.

The proposed rule is a broad duty of candor intended to capture many communi-
cations that have not been explicitly included in these existing requirements, but
nonetheless are important to the effective execution of the Commission’s statutory
obligations. The proposed rule is based on 18 C.F.R. § 35.41(b), which governs com-
munications by Sellers of electricity with market-based rate authority to: the Com-
mission, regional transmission organizations, independent system operators, and their
market monitors, and jurisdictional transmission providers. That regulation has been
in force, in different forms, for nearly 20 years.

The proposed rule broadens the application of the requirement of accurate and
truthful communications by providing that all entities communicating with the Com-
mission or other specified organizations related to a matter subject to the jurisdiction
of the Commission submit accurate and factual information and not submit false or
misleading information or omit material information. As with section 35.41(b), an
entity is shielded from violation of the proposed regulation if it exercises due dili-
gence to prevent such occurrences.

Communications to the following organizations would be covered by the pro-
posed rule: the Commission (including Commission staff), Commission-approved
market monitors, Commission-approved regional transmission organizations, Com-
mission-approved independent system operators, jurisdictional transmission or trans-
portation providers, and the Electric Reliability Organization and its associated Re-
gional Entities.

[T]he Commission proposed that the following rule be added to 18 CFR part 1d:

Any entity must provide accurate and factual information and not submit false or
misleading information, or omit material information, in any communication with the
Commission, Commission-approved market monitors, Commission-approved re-
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gional transmission organizations, Commission-approved independent system oper-
ators, jurisdictional transmission or transportation providers, or the Electric Reliabil-
ity Organization and its associated Regional Entities, where such communication re-
lates to a matter subject to the jurisdiction of the Commission, unless the entity
exercises due diligence to prevent such occurrences.

[TThe proposed rule imposes a duty of candor on communications between market
participants, such as pipelines and shippers, on matters subject to further jurisdiction.
[t also] allows for an affirmative defense where an entity is accused of providing
false information or communications but nonetheless exercised due diligence to en-
sure that the communication [was] accura[te].

The existing rule has been challenged from time to time but has been up-
held."*

The Commission’s Notice also provided interpretive guidance for the proposed rule.
For [example], . . . “entity” [is defined as] including individuals and businesses, and
the duty applies both to the entity making the communication as well as the entity
responsible for the communication.

[The] “communications” [will] include “informal [or] formal communications, verbal
or written and via any method that may be used for transmission. . . .

édrﬁments on the proposed rule [are] due 60 days from the date the Notice is
published in the Federal Register.
Given the experience of the AUC in the ATCO Electric case described above,
Canadian energy regulators may be considering similar rules to provide greater
clarity on this important issue.

C. Technology Write Offs

Energy regulators today live in a new world. Worldwide energy regulators
face a $31 trillion investment in new technologies designed to reduce the amount
of carbon in the production, distribution and use of electricity.'*® Picking winners
and losers in new technology is not easy. It is always a challenge.

Approving a technology pilot is just the first challenge. The second challenge
arises when regulators must respond to technology failures. The first decision
addressing this particular problem surfaced in Nova Scotia recently.'>® There, the
energy regulator faced an application by Nova Scotia Power to write off significant
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costs related to a new technology pilot that after many years proved not to be com-
mercially viable."!

The project is known as the Annapolis Tidal Generation Station.'”* At the
time of its commissioning in the mid-1980s the Station was intended “to be a short-
term research initiative . . . to test [the viability of] tidal barrage technology . . . in
the Bay of Fundy.”'>® In recent years the utility that was operating the project,
“[Nova Scotia] Power . . . experienced [significant] operational and maintenance
[costs] with the Generating Station.”'** Capital costs were increasing significantly
while at the same time the amount of power generated was declining.'>

The application by Nova Scotia Power asked the Commission to approve the
amortization of the undepreciated value and the remaining construction work in
progress over ten-year period.'”® Nova Scotia Power did not apply for decommis-
sioning at the same time."*’

The Board’s decision and the reasoning shows how complicated these cases
can become. Nova Scotia Power asked the Board to find that the project was no
longer used and useful.'*® It turns out that is not a simple question to answer.

There is no question that at the time of the application the generating station
was not being used.'” The question was whether the technology could be useful
in the future. The Commission pointed to the arguments of the intervenor groups
at paragraph 32:

The closing submissions of the Small Business Advocate, the Industrial Group,
the Consumer Advocate, and the Town of Annapolis Royal all expressed concerns
relating to NS Power’s assertion that the retirement of the Generating Station is the
lowest cost option to customers. All four stakeholders noted that they do not agree

that NS Power has put forth a sufficiently comprehensive analysis to convince them
that there is no viable future use of the assets in question for public utility purposes.

The analysis by the Commission is best set out in the following paragraphs:

In this case, given the significant amount of the undepreciated cost remaining in
rate base, NS Power proposed a 10-year amortization period. No party challenged
the proposed length of the amortization period. It was supported by both Mr. Reed
and Grant Thornton. The Board agrees that, if decommissioning is established as the
least cost option, a 10-year amortization period appears to create a reasonable balance
between negative impacts to current ratepayers and intergenerational equity consid-
erations.

The substantive issue in dispute in this case is whether NS Power has shown that
decommissioning of the Generating Station is the least cost option for ratepayers.
The Board recognizes that in preparing its case NS Power took several steps in this
application which are appropriate. The use of external consultants to supplement in-
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house expertise follows Board guidance. The Board acknowledges these consultants
support the approach set out in the application. As well, the use of probabilistic mod-
elling was appropriate in this case, given the number of uncertainties which could
impact cost estimates. That said, the Board has determined it does not have enough
information to find that decommissioning is, in fact, the least cost option. The Board
therefore finds NS Power has not met the burden of proof to obtain the accounting
treatment relief sought in this matter.

The Board is in general agreement with the Intervenors, based on the evidence
filed by Midgard and MS Consulting, that there are too many cost variables which
have not been sufficiently addressed, or have been addressed in an inconsistent man-
ner across the various options. The Board acknowledges there is contention between
NS Power and MS Consulting as to the actual impact of certain inputs on the model-
ling results, including certain inputs used by MS Consulting. The Board also recog-
nizes that Midgard’s ultimate recommendation was that the LEM option be kept alive.
This could theoretically be done by approving the current application and revisiting
the issue, if necessary, when a decommissioning application is filed.

That said, given the magnitude and scope of the unaddressed issues, the Board
concludes approval of the accounting treatment at this point is premature. The evi-
dence indicates there are varying levels of class estimates for the different options.
In particular, the spread in NPVRR values between the LEM option and the decom-
missioning option are not that wide. In certain scenarios, the LEM option might ac-
tually be more cost-effective, although with greater risk.

It is therefore important that, as far as it is possible, there be an apples-to apples
comparison between the LEM option and the decommissioning option. The Board is
concerned that if the accounting treatment is approved now, there may be a tendency
to focus on having the decommissioning option approved. This may create less in-
centive to continue robustly assessing the LEM option.

The Commission concluded that it did not have sufficient information to
make a decision.'®® The complexity of the issues that face regulators in this type
of case is evident in the Commission’s direction to Nova Scotia Power regarding
the additional information that is required to properly address the issue:

While it will not direct NS Power to undertake any specific studies, it would
seem to the Board that the following information would be of assistance in determin-
ing the least cost option in this matter:

1. A more fulsome assessment of LEM costs;

2. A more fulsome assessment of the new technology option, including:

a. A more thorough assessment of options and costs to change station capacity
under the new technology option; and

b. Solicitation of pricing from multiple manufacturers for the new technology
option;

3. A more fulsome assessment of sedimentation issues and costs associated with
the decommissioning option;

4. Completion of environmental studies needed to assess environmental risks and
costs associated with each alternative;

5. A more fulsome assessment of station asset disposal options;

6. A detailed explanation of why capital cost estimates for the decommissioning
option have decreased so dramatically from the estimates included in NS Power’s
2018 Hydro Asset Study;

7. Engagement with DFO personnel on if NS Power can satisfactorily present
alternative studies or data on fish migratory periods and fish mortality for the site,

161.  Annapolis Tidal Generation Station, 2022 NSUARB at paras. 8§9-93.
162. Id. at para. 118.
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short of returning the Generating Station into operation, including potentially modi-
fying its operation to reduce or mitigate the potential impacts on fish so as to avoid
the requirement for a DFO Authorization;

8. Engagement with DFO personnel on whether it would consider any compli-
ance plan with an accompanying request for authorization. If DFO will entertain such
a request, NS Power could estimate the cost of preparing and implementing a com-
pliance plan in its Decision Analysis;

9. Engagement with DFO personnel and the Province on any Fisheries Act or
environmental compliance issues under the Decommissioning option with respect to
restoring the area to its original condition (i.e., with no water flow through the cause-
way at the location of the Generating Station and any resulting decommissioning
compliance costs related to the sluice gates, causeway, and fish passages). The results
of these discussions could be incorporated into the Decommissioning option in the
Decision Analysis; and

10. With respect to the above initiatives, engagement with Indigenous commu-
nities respecting the various options (including LEM, New Technology and Decom-
iisslior}inl%%, to better inform the potential costs to be incorporated into the Decision

nalysis.

23

The Board concluded that until it received this information in a new applica-

tion it was unable to make a decision stating at paragraph 118:

The Board has determined that it has insufficient evidence at this time to find
that decommissioning of the Generating Station is the least cost option for ratepayers.
It therefore is not able to find that the asset is not used and not useful in accordance
with Accounting Policy 6350. Therefore, the Board will not approve the application
at this time. The Board believes the best way of proceeding is to reconsider the ap-
plication for accounting treatment approval along with a decommissioning applica-
tion. That said, NS Power is at liberty to reopen the matter if it is in a position to
address the Board’s concerns.

D. Deregulation

Decisions involving deregulation are not that common. The leading decision

is likely the Ontario Energy Board decision in 2006 in the NGEIR proceeding.

165

NGEIRA was a two-year inquiry on the interpretation of section 29 of the Ontario
Energy Board Act which reads as follows:

On an application or in a proceeding the Board shall make a determination to refrain
in whole or part from exercising any power or performing any duty under this Act if
it finds as a question of fact that the licensee, person, product, class of products, ser-
vice or class of services is or will be subject to competition sufficient to protect the

public interest.

In NGEIR, the Ontario Energy Board found that the energy storage market
was workably competitive and that “neither Union nor Enbridge ha[d] market
power in the storage market.”'” The Board determined that it would “cease reg-
ulating the prices charged for [certain] storage services.”'®® The exception was the
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“rates for storage services provided to Union’s and Enbridge’s distribution cus-
tomers [which] continue to be regulated. . . .”'®

This issue has risen recently in Alberta with respect to a class of service
known as a district energy service. The Alberta decision may have implications
for decisions in other jurisdictions dealing with this class of service.

[In] March . . . 2022, the . . . AUC issued a decision exempting Calgary District En-
ergy Inc. (CDHI) and the Downtown District Energy Center (DDEC) from certain
provisions of the Public Utilities Act including the regulation of its rates and certain
reporting requirements. . . .

DDEC was originally constructed and operated by Enmax Corporation [which was
wholly owned by the City of Calgary.]

DDEC . . . provides thermal energy, in the form of central heating and hot water
services, to commercial , municipal and residential buildings in downtown Calgary. .

DDEC was statutorily exempt[] from a large portion of the Public Utilities Act in
Alberta and for this reason was not subject to AUC oversight and regulation. [For
some time], the AUC did not have any direct role in regulating the operations of
DDEC or in setting rates charged to DDEC customers.
[TIn April 2021, the AUC approved the sale of DDEC to CDHI.
Following the sale of the DDEC, CDHI brought an application requesting an order
pursuant to sections 8 and 9 of the Alberta Utilities Commission Act and section 79
of Public Utilities Act declaring that certain provisions of the Public Utilities Act
would not apply to either CDHI or DDEC.
CDHI [argued] that requested exemptions were in the public interest and represented
a flexible and proportionate form of light-handed regulation that was responsive to
the unique nature of district energy services. The [parties agreed that] . .. [tlhe AUC
Evogld”r(?tain oversight of the services provided by CDHI and DDEC on complaint
asis.

The most important aspect of that argument was that district energy services
were highly competitive in the City of Calgary.!”! The same is true in many Ca-
nadian markets.

In the hearing, the Commission had to deal with the objection of ATCO, the
only intervenor that opposed the status that CDHI was seeking. ATCO provided
competing services in the City of Calgary. The Commission responded to the
ATCO arguments as follows in paragraph 25 of the decision:

The Commission disagrees that a departure from prospective economic regulation
would necessarily frustrate the purpose of the Public Utilities Act or undermine the
intent of legislature. The Commission finds that the overarching purpose of the leg-
islative scheme is to safeguard the public interest in a service environment that is
susceptible to abuses of monopoly power. The legislature has equipped the Commis-
sion with the tools required to fulfil this purpose, including the ability to fix rates and
to exercise general oversight of the operation of public utilities. Given the nature of
public utilities (which tend to be highly capital intensive, such that duplication of
services by different providers is inefficient), they are often natural monopolies. In
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these circumstances, prospective economic regulation serves important functions, in-
cluding the protection of customers. The Commission does not accept, however, that
protecting the public interest, or upholding the legislative scheme, necessitates that
any public utility must be subject to prospective economic regll%lzation, regardless of
its particular characteristics or the context in which it operates.

The AUC observed that “[i]t would not benefit the public interest to require
prospective economic regulation of any entity meeting the definition of [a] ‘public
utility’ . . . where the facts established, as they do in this case, that such regulation
is not necessary to protect sophisticated customers in a competitive environment.
.. in the light of other available regulatory mechanisms.”'”

The alternative regulatory mechanisms that the AUC referenced were that the
rates of CDHI Calgary in the new environment would only come under review if
a customer complained about the rates.'”* CDHI agreed that if the customers did
complain regarding rates, they would submit to the Commission’s jurisdiction to
regulate their rates.'”

In approving this light-handed regulation proposed by CDHI the Commission
concluded at paragraph 39 as follows:

The Commission finds that CDHI operates in an environment that is sufficiently com-
petitive that its customers have a degree of choice about their service provider that is
not present in a traditional monopolistic industry. Specifically, customers of CDHI
can elect to take service from the DDEC or acquire a boiler (powered by either gas
or electricity) from a variety of providers to meet their thermal energy needs. In the
future, given that CDHI has no exclusive franchise, its customers may elect to take
service from new entrants to the district energy market. The services agreements
executed between CDHI and its customers for the provision of district energy are
based on mutually acceptable terms negotiated between sophisticated commercial
parties. Further, in the event that they are dissatisfied with the rates they pay, or
service they receive, CDHI customers retain the ability to raise a complaint with the
Commission. Taken together, the Commission considers that these factors are suffi-
cient to ensure that the rates paid by CDHI customers will be just and reasonable, in

the sense that they are fair to both customers and the utility, as intended by the legis-
lative scheme.

In fact, the Commission concluded that district energy projects were public
utilities within the meaning of the Public Utilities Act, but at the same time they
should be able to take advantage of flexible and proportionate forms of light-
handed regulation to accommodate the particular needs of district energy mar-
kets.!”” This is an important development. The concept of light-handed case-by-
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case regulation will be increasingly important in new energy markets and services
like district energy. While the original rationale for deregulation in this market
was municipal ownership, it now becomes a question of whether there is sufficient
competition to protect the public interest. This is essentially the test that the On-
tario Energy Board applied in the in NGEIR case.'™

To be fair to the AUC, the CDHI decision is not really deregulation. It is
regulation by complaint.'”” The AUC retains complete discretion to regulate rates
at any time.'® This is different from the Ontario procedure under section 29 of
the Ontario Energy Board Act, as explained by the following sections in the Union
Gas LNG decision:

As several parties observed, the use of the word “shall” in section 29(1) means
that the OEB has a positive obligation to forbear from regulation where it finds that
there is or will be competition sufficient to protect the public interest. If the factual
record indicates that there is sufficient competition, the OEB has no discretion and
must refrain (in whole or in part) from regulating the activity.

In considering section 29, the OEB is further guided by its statutory objectives.
Of particular note is the OEB’s first objective with respect to natural gas: “to facilitate
competition in the sale of gas to users.”

There does not appear to be any serious dispute between the parties that the LNG
service Union proposes is or will be competitive. Most of the elements of the section
29 are not actively contested. It is agreed by Northeast and Union that the relevant
product market is the market for motor vehicle transportation fuel. Currently the chief
competitor for LNG as a motor vehicle transportation fuel is diesel fuel, which is
widely available. It is also generally agreed that the relevant geographic market is
Ontario, Quebec, and portions of the Northeast and Midwest United States. . . .

Section 29 is clear that where the OEB finds that there is, or will be, competition
sufficient to protect the public interest; it will refrain (in whole or in part) from regu-
lation. The OEB has found that the new service is subject to competition sufficient
to protect the public interest. It therefore has little choice but to refrain from regula-
tion, whatever the difficulties.

Complaint-based regulation differs from deregulation in that under com-
plaint-based regulation, a utility has a right to set rates without prior approval of
the regulator. However, in the event of a complaint, the regulator may consider
whether the rate is just and reasonable and set new rates on a retroactive basis.'"
This type of light-handed regulation has enjoyed some success in telecommunica-
tions. '** It will likely be used more often in the energy sector as energy regulators
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introduce new technology to decarbonize the production and distribution of elec-
tricity.

E.  New Rules of Practice and Procedures

On May 3, 2021, the AUC approved very substantial amendments to its rules
of practice.'™ The amendments became effective on May 17, 2021."* When the
new Conservative government came into power in 2019 one of their first steps was
to enact the Red Tape Reduction Act, which was applicable to all regulatory agen-
cies in the province.'® It turns out that the AUC was the most aggressive agency
in reacting to it.

The first thing that the AUC did was to hold a hearing."®’ It invited all of the
companies they regulate as well as other regulatory agencies in the energy sec-
tor.'™ The utilities’ main complaint was “scope creep” and the resulting delays in
the decisions of the Commission.'®

The AUC’s first response was to establish an independent panel to write a
report and make recommendations.'”® It was a first-class panel consisting of a
retired senior counsel who had represented major utilities before both the National
Energy Board and the AUC for many years, a former member of the National
Energy Board, and Canada’s leading administrative law professor.'”' Their Report
made 30 recommendations.'”> The AUC adopted 29 of them.'”® They are consid-
ered below.

1. The Application

An application to the AUC can be commenced by any person if it complies
with section 6 of the rules, by the Market Surveillance Administrator by filing a
notice under Act, or by the Commission on its own initiative, or at the direction of
the Government of Alberta.'
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The new Rules provide that if an application is not complete when filed, the
Commission may submit information requests to the applicant and “direct the ap-
plicant to provide [the] additional information the [AUC] requires to accept the
application.”'® This is an important amendment, in that it clarifies the evidence
upfront, and prevents subsequent disagreement among the participants to the pro-
ceeding.

Where the AUC identifies a material deficiency in the application, the Com-
mission can “dismiss the application with an explanation of the deficiency and
close the proceeding.”'*® “If an applicant does not take any steps with respect to
an application within [the] time specified by the [AUC], the [AUC] may declare
the application be withdrawn” unless acceptable reasons are provided.'”” The new
rules also provide that the AUC at any time during the proceedings may suspend
an application or determine that it cannot process the application and close the
proceeding.'®

2. The Hearing

Unless otherwise directed by the AUC, the development of the evidentiary
record in rate cases must be conducted through a written process.'” Any party
that wants to establish an oral hearing in a rate case must make this request as early
as possible and convince the AUC that an oral hearing is necessary.”” It should
be noted “[w]hen the [AUC] holds a written hearing, it may dispose of the pro-
ceeding[s] on the basis of the documents filed by the parties.””*"!

“When the [AUC] holds an oral hearing [in a rates case], no party may ques-
tion a witness unless the party obtains approval from the [AUC] in advance.”**
“[The] request to question a witness in a rates [case] must be made as [soon as
possible] and be supported by a description of the witness[] to be questioned, the
time required for questioning, the issues that the question[s] will address, [and] an
explanation of how the question[] will [assist the AUC].**

3. The Argument

“Unless otherwise [ordered] by the [AUC], argument shall be delivered
orally” unless it can be demonstrated that written argument would be more effi-
cient.”® No argument may be received by the [AUC] unless it complies with the
directions issued by the AUC with respect to “the scope, format, or content of the
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argument including directions [on] page limits for written arguments or time limits
for oral argument[s].”*"

4. The Decision

The AUC is required to issue decisions “in accordance with its performance
standards.”? “If the [AUC] is unable to issue [a] decision” within that standard,
it is required to “notify all registered parties in advance.”*”” Alberta is not the only
Canadian jurisdiction to feature immediate notification of a failure to meet estab-
lished deadlines for the delivery of final decisions. Every decision of the Nova
Scotia Board features on its first page a table that identifies when the hearing
started, when the hearing finished, and when the decision was issued.

“The [AUC] may, without notice, correct typographical, spelling and calcu-
lation errors and other similar types of errors made in any of its rulings, orders,
decisions or directions.”*® With respect to decisions or orders, “[t]he [AUC] may,
no later than 60 days from the date that the [AUC] issued a decision or order and
without notice, correct typographical, spelling and calculation errors and other
similar types of errors and post the corrected decision or order on its website and
the eFiling System.”*"”

Another unique feature under the new Alberta rules provides that the AUC
now has authority to issue a corrigenda decision.”!° The corrigenda decision cor-
rects substantive errors that are not a typographical, spelling, or a calculation er-
ror.”!" Under this section the AUC can also correct errors “detected more than 60
days [after] the date of issuance of the decision.”*'? “The corrigenda decision will
indicaztg the changes required and attach an amended form of the original deci-
sion.”

5. The Issues List

The new Rules provide that “[w]hen the [AUC] serves a notice of hearing
[in] a rate[] proceeding, the [AUC] shall also issue directions on procedure which
may include [the] establish[ment] [of] a preliminary list of issues for the hear-
ing.”?'* Setting out the issues in writing in advance of the hearing has been stand-
ard practice in Ontario, and instrumental in reducing “scope creep” for over 10
years. In Ontario, the list of issues forms part of a Procedural Order early in the
proceeding and is strictly enforced throughout the hearing. The new Alberta Rules
adopts a similar procedure.
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6. Information Requests

A party in a hearing is entitled to make an information request in order to
clarify documentary evidence filed by the applicant.?'® In rate cases the rules pro-
vide that these questions must be directly related to the issues set out in the issues
list.?'® In addition, the questions must “be directed to a party adverse in interest
from the requesting party.”*'” This is an attempt to eliminate what are known as
“sweetheart” information requests, whereby a party seeks to elicit information
from a party aligned in interest in order to bolster their similar views.

In the new Rules, Information requests (or IRs) are limited in rate cases to
questions that relate directly to the issues identified in the Issues List.>'® When a
party refuses to answer the information request, the requesting party must attempt
to resolve the matter with the other party before bringing a motion.?"” If the parties
are unable to settle the matter, the motion must be brought “no later than 5 business
days [after] the date on which the information request” was made.”* The motion
can “be no greater than 10 pages in length.”?*!

The party responding to a motion must file a response “no later than 3 busi-
ness days from the date [that] the motion [was] filed.””* “[The] response to a . . .
motion must be no greater than 10 pages in length.”*** The Commission is re-
quired to “issue its ruling on a . . . motion no later than 10 business days [after] the
date on which the time limit for filing a reply . . . lapsed.””** Detailed rules also
exist where motions relate to confidential information.**’

The new Alberta Rules seek to remove some of the delay caused by Infor-
mation Requests, which are a fundamental yet time-consuming part of all Cana-
dian rate cases. As indicated the new Rules provide that the Commission may
impose limits on the number of information requests each party may ask.

7. Prehearing Motions

The new AUC rules set out specific provisions with respect to prehearing
motions.”*® Prehearing motions can be critical to clearing up important legal issues
like jurisdiction up front. Prehearing motions must be brought in writing and be
“no greater than 10 pages in length.”**” They must describe the decision and order
sought, the grounds for the motion and interestingly “any relevant prior rulings of
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the Commission dealing with the issue raised or relief requested.””?® The motion
must also contain any evidence and documents that support the motion.**’

An interesting new feature is the requirement in section 29.4 that the party
bringing the motion must identify any inconsistent prior rulings of the AUC on the
same issue and has the onus of demonstrating why the commission should depart
from the prior ruling.*

If a party “to whom a written motion is directed wishes to respond” they have
3 business days from the date on which the motion was filed.”*! The response
must provide any evidence and documents in support of the response.”*? If the
part};g who brought the motion wishes to reply to the response, it has 3 days to do
SO.

As is common in many of the new rules time limits are also established re-
garding the date of the AUC decision.”** The AUC is required to issue its ruling
“no later than 10 business” days after the date of the reply.*”

Under the new rules, the AUC reserves the right to proceed directly to ruling
on a motion if it determines that is required.”**

8. Participation

Any party wishing to participate in a hearing must file an intent to participate
statement with the AUC.?” The AUC will allow the party to attend if it determines
that the party has demonstrated that the Commission’s decision in the proceeding
will directly and adversely affect that party’s rights.*® It should be noted that the
AUC “may, on its own initiative or at the request of a party, issue a notice requiring
a person to [either] produce . . . . documents [or] attend an oral hearing as a wit-
ness.”

If the AUC believes it is necessary the AUC can call as a witness a member
of staff or an independent witness to participate in the hearing to present evidence,
question a witness, or submit argument.** The Crown may also “participate in a
proceeding” and “may file a written statement in evidence in a proceeding” which
is not subject to questioning.**!
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9. Expert Evidence

The new Rules provide the parties may call independent experts.”** That ev-
idence however must include the instructions that were provided to the independ-
ent witness, an acknowledgement of the witness’s duty to provide evidence that is
fair, objective and nonpartisan and a list of all documents on which the evidence
is based.**

In the case of evidence that is provided “in response to another [expert wit-
ness the evidence must include] a summary of the points of agreement and disa-
greement with the other [expert witness].”** In addition, the AUC “may require
independent witnesses from different parties to confer with each other in advance
of a hearing to narrow issues, identify points on which their views differ or agree
and to prepare joint written statements to be admissible as evidence.”**’

10. Confidential Evidence

Claims of confidentiality are a common objection to the production of docu-
ments in hearings. Under the new Alberta rules, a party may file a motion object-
ing to production of documents based on confidentiality in writing in which they
must describe “the specific harm that would result if the confidential information
was placed on the public record.”**¢ The AUC

may grant a motion for confidential treatment of information on any terms that it
considers necessary if it finds that:

granting the request is necessary to prevent a serious risk to an important public in-
terest, including a commercial interest, because reasonable alternative measures will
not prevent the risk; and the benefits of granting the request outweigh its harmful
effects_including the effects on the public interest in open and accessible proceed-
ings.

Where the AUC “grants a motion for confidentiality” the confidential ruling
will extend to any review or appeal in which the Commission’s decision on the
confidential ruling is being considered.**®

The new rules set out a new procedure in which the AUC may adopt in deal-
ing with confidential information.”** “If the [AUC] grants a motion” for confiden-
tiality, it can under the rules

adopt any process or procedure the Commission considers reasonable or necessary in
the public interest for considering the confidential information, including:
(a) receiving and considering the confidential information in confidence to the exclu-

sion of any party to the proceeding on terms the Commission considers to be in the
public interest; and
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(b) issuing a decision in which the confidential information is redacted and providing
an unredacted copy of the decision only to the disclosing 2garty and any person who
has been permitted access to the confidential information. 0
This is a new and important procedure may help solve some difficult situa-
tions.

11. Constitutional Issues

Notice must be provided with respect to constitutional issues.”! “A party
who intends to raise a question of constitutional law before the Commission in an
oral argument must give written notice of the party’s intention to do so at least 14
days before the oral hearing starts.”*? “A party who intends to raise a question of
constitutional law in the written hearing must” also give 14 days not day’s notice,
there are also serious penalties for late filing of evidence.**

12. Documentary Evidence

“[D]ocumentary evidence in a proceeding must be directly relevant to the
proceeding and must be filed in accordance with [AUC’s] directions.””* In addi-
tion, “documentary evidence filed in a proceeding must be accompanied with a
statement setting out the qualifications of the person who prepared the”” document
in evidence, “the qualification of the purpose of the person under whose direction
or control the evidence was prepared, and an explanation of how such qualifica-
tions are directly relevant to the issues addressed in the evidence.” This is a
new requirement in Canadian energy regulations.”>

The AUC “may, on any terms it determines, allow the revision or removal of
all or any part of the document; or order the revision or removal of all or any part
of'a document that in the opinion of the [AUC], is not relevant” to the proceedings
or “necessary for the purpose of [the] hearing.”*’

The AUC “may, on its own initiative or at the request of a party, issue a notice
requiring a person to produce certain documents . . . or attend an oral hearing as a
witness.”**®

Where a party “intends to use a document that has not been filed in the pro-
ceeding as an aid to question a witness at an oral hearing” that party “must provide
a copy of that aid” to the witness at least “24 hours before the witness is to be
questioned.”*’
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13. Cross Examination

Cross-examination is also more tightly controlled under the new rules.**
Where a party intends to use a document to cross-examine the witness and that
document has not been previously filed that witness or his representative must be
provided with a copy of that document no less than 24 hours before the witness
appears.”®' This addresses a long-abused practice by counsel.’®> “Any witness
who intends to provide an opening statement as part of the evidence presented in
an oral hearing must file a copy of the opening statements at least 24 hours in

advance.”?%

14. Review and Variance

The rule amendments discussed to this point have all been amendments to
Rule 001 approved by the Commission on April 27, 2021.%** The most important
amendment may be the amendment to Rule 016 approved a short time later on
May 6, 2021.%6

For many years parties appearing before the AUC had the opportunity to ap-
ply to the Commission if they didn’t like the Commission decision.”*® It was called
an application for Review & Variance or R&V.*" If the parties did not like the
Commission’s R&V decision, they then had an opportunity to go to the Alberta
Court of Appeal or at least apply for leave.**®

[T]he new rule eliminates errors of law or jurisdictions as grounds for R&V [appli-

cation]. A R&V application continues to exist, but the amendments “accelerate the
deadline for filing an R&Vapplication from 60 days to 30 days.

The elimination of errors of law and jurisdiction as grounds for an R&V appli-
cation requires the parties that question the legality of an AUC decision to apply di-
rectly to the Court of Appeal under s[ection] 29 of the AUC Act. . . . [T]his appears
to be consistent with the Supreme Court of Canada decision in Vavilov, which inter-
prets provisions such asasas s[ection] 29 as intending that the Court, . . . not the Lad-
ministrative tribunal is required to decide] the correct interpretation of the law.

There was also an efficiency argument.””* The Commission states that this
reform is designed to minimize overlap with the Court of Appeal with respect to
questions under review or appeal.

The amended rule 016 applies to all R&V applications filed after June 15, 2021. Itis
[not clear] whether eliminating errors of law and jurisdiction as grounds for [an] R&V
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[application will lead to greater efficiency]. . . . [I]t remains to be seen [if] the Court
of Appeal will continue to expect appellants to exhaust all remedies before pursuing
an appeal.

In cases where applicants are seeking to review a decision based on fact or
changed circumstances and a question of law or jurisdiction, they will be required
to file both a R&V application with the Commission and seek permission to appeal
from the court within 30 days of the challenged decision.*"

15. Wide Discretion

The new Rule 001 grants the AUC wide discretion when it comes to admin-
istering the practice and procedures relating to hearings under its jurisdiction.?”?
The following 12 sections detail that discretion.

2.3 The Commission may, at any time before making a decision on a proceeding,
issue any directions it considers necessary for the fair, expeditious and efficient de-
termination of an issue.

2.4 The Commission may dispense with, vary, or supplement all or any part of
these rules if it is satisfied that the circumstances of any proceeding, or the fair, ex-
peditious and efficient resolution of any issue, require it.

2.5 The Commission may set time limits for doing anything provided for in these
rules and may extend or abridge a time limit set out in these rules or by the Commis-
sion, on any terms that it considers reasonable, before or after the expiration of the
time limit.

6.3 If an application is not complete when filed, the Commission may
(a) make an information request to the applicant;
(b) direct the applicant to provide any additional information the Commis-
sion requires in order to accept the application; or
(c) in the case where the Commission identifies a material deficiency, dis-
miss the application with an explanation of the deficiency in the application
and close the proceeding.

12.3 If an applicant does not take any steps with respect to an application within
a time specified by the Commission, the Commission may declare the application to
be withdrawn by a certain date, unless the applicant shows cause before that date why
the application should not be declared to be withdrawn.

14.5 The Commission may issue whatever directions on procedure it considers
necessary, including restricting the scope of a hearing and imposing limits on the
number of information requests each party may ask.

17.1 The Commission may, at any time during a proceeding,
(a) place an application into abeyance and suspend the proceeding; or
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(b) in the case where the Commission determines that it cannot con-
tinue to process an application, dismiss the application with an expla-
nation of the dismissal and close the proceeding.

23.1 The Commission may direct a party to file such further information, docu-
ments or material as the Commission considers necessary to permit a full and satis-
factory understanding of an issue in a proceeding.

24.1 Despite any other provision in these rules, the Commission may, on any
terms it determines,
(a) allow the revision or removal of all or any part of a document; or
(b) order the revision or removal of all or any part of a document that
in the opinion of the Commission, is
(1) not relevant or may tend to prejudice or delay a proceeding on the
merits, or
(i1) necessary for the purpose of hearing and determining the pertinent
questions at issue in the proceeding;

36.4 When the Commission holds a written hearing, it may
(a) dispose of the proceeding on the basis of the documents filed by the
parties;
(b) require additional information and material from the parties; or
(c) decide, at any time during the written hearing, to hold an oral hear-
ing.

36.7 When the Commission holds an oral hearing for a rates proceeding, no party
may question a witness unless the party obtains approval from the Commission in
advance.

36.9 Questioning of witnesses in a rates proceeding shall be restricted to the spe-
cific witnesses, issues and time limits approved by the Commission in advance.

38.1 The Commission may, on its own initiative or at the request of a party, issue
a notice requiring a person to
(a) produce the documents and material out in the notice; or
(b) attend an oral hearing as a witness.
The revised Rule 016 adds the following:
“2(1) Notwithstanding sections 3 to 5 of these rules, the Commission may
review a decision, in whole or in part, on its own motion at any time for any rea-
son. 99275

274. Id.
275.  ALBERTA UTILTIES COMM’N, REVIEW OF COMMISSION DECISIONS 2 (May 6, 2021) https://me-
dia.www.auc.ab.ca/prd-wp-uploads/2021/12/Rule016.pdf.



2022] CANADIAN ENERGY REGULATION 37

16. Are the Rules Working?

Pursuant to the Red Tape Reduction Act, the AUC is responsible for tracking,
reporting and monitoring its progress to the Department of Energy.’’® Direction
to the AUC regarding its responsibilities was received by the AUC by way of Min-
isterial Order 181/2020.>”” The order states as follows:

RED TAPE REDUCTION DIRECTION

The Alberta Utilities Commission (AUC) shall

I . Establish a red tape reduction task force within the AUC, instructed specifically
to:

a) Create a Red Tape Reduction Work Plan outlining how the AUC will
achieve a one-third reduction in regulatory requirements by 2023;

b) Review AUC regulations, directives, rules, policies and forms to find
efficiencies and duplications;

¢) Work with the Department of Energy to assess and implement red tape
recommendations; and

d) Assist the Department of Energy with any ad hoc red t%pe reduction
information and reporting requests relating to the Auc?

2. Report on the progress the AUC has made on red tape reduction to the
Minister during the first week of each month.*”
The AUC retained an independent consultant to benchmark the performance
of the AUC against other comparable North American regulators.?*
As of the end of fiscal year 2021-22 the AUC was able to considerably im-
prove its processing timelines across all application types.”!
For example, specific improvements resulting from the Regulation Review Report
recommendations have resulted in the AUC averaging about 7.4 months from the
filing of a complex rates application to the issuance of a final decision. This repre-
sents a 41 per cent improvement in the time it takes to review complex rate cases.
The AUC now ranks among the top two quartiles of peer North American regulators
when comparing the time it takes to review an application.
This is in relation to the benchmarking study undertaken in 2020.%%
Improvements have also been realized over all other application types. As-
sertive case management has been applied to 738 proceeding improving the aver-
age full cycle time by approximately 33%.
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In addition to adopting assertive case management, the AUC has introduced
other application streamlining initiatives, including checklist applications, expe-
dited processes for compliance filing and other strategies that have been applied
to 387 proceedings, improving average full cycle time by 49.9%.

In terms of red tape reduction, the AUC has achieved a 48.2 per cent reduc-
tion in red tape since the benchmark regulatory count was established in 2019.
This is far ahead of schedule and well above the target of reducing red tape by
one-third by 2023.

Lastly, while many of the resulting benefits of regulatory efficiency improve-
ments are not easily expressed in dollar amounts, the AUC has, where possible,
attempted to identify direct cost savings related to its work. As of March 31, 2022,
the cumulative internal and industry red tape reduction and efficiency cost savings
are an estimated $9.2 million.

17. Future Amendments

The Alberta rule reform process is not finished.”® Three developments are
expected in the next year. First, the AUC advised that in coming months it will
release practice notes with respect to the rules.”® This is an important but new
concept for energy regulators. Energy regulation has become a lot more compli-
cated in recent years. The issuance of practice notes on an annual basis would be
a welcome addition. The process has long been used in the court system.

The Commission is also required to advise the Minister of Energy on a
monthly basis with respect to the efficiency gains resulting from the rule amend-
ments. This is the first time in the history of Canadian energy regulation that any
regulator has been required to provide monthly reports on the efficiency of its
hearing process.

There is another regulatory reform in Alberta that is likely to unfold over the
next year.”® The AUC like many Canadian regulators does not have a very robust
settlement process.”®” The exception is Ontario that has a long-standing panel of
mediators. Settlements and mediations are now commonplace in all court pro-
ceedings across the country. There is no reason why it cannot happen in energy
hearings. As part of the red tape regulation reform, the AUC has received an ex-
pert report on settlements.”*® That report recommended seven amendments to the
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current Rule 018, rules on negotiated settlements.”® The Commission is in the
process of developing new rules in this area. This will also become an important
milestone.

The final development we can expect over the next year is a review of the
cost rules in rate cases.””® There is a link between the cost initiative and new set-
tlement procedures.*’' Bulletin 2022 — 10 deals with the draft amendments to Rule
0022 and points out that parties appearing before the Commission should be en-
couraged to participate in cost-effective programs such as negotiated settle-
ments.*”> The AUC received comments on the draft rules on August 10, 2022.2%
A decision is expected shortly.***

III. IN THE COURTS

A. Constitutional Issues

1. Reference re Impact Assessment Act

“The Alberta Court of Appeal recently” issued a major constitutional deci-
sion relating to the energy sector in a reference case regarding the Federal Impact
Assessment Act>(IAA).”° As in the Greenhouse Gas Pollution case decided in
2020,%” the Alberta Court of Appeal declared this legislation unconstitutional 2%
And as in the case of Greenhouse Gas Pollution, the federal government has sig-
nalled that they will appeal the decision to the Supreme Court of Canada.**’

“[The IAA as] Bill C-69 . . . received royal assent in June 2019” and was
quickly labelled “No More Pipelines Act” by the Alberta Premier.** The legisla-
tion:
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establish[ed] various types of federal assessments for projects, depending on whether
or not the project meets the criteria of a “Designated project.” If a federal assessment
is required, the Impact Assessment Agency, a joint review panel established [by the
legislation] . . . will conduct the assessment to determine the environmental effects of
the project. Where [it is] determine[d] that the project is likely to result in a signifi-
cant adverse 3e0r11Vironmental impact, the [government] may decide if the emissions are
justified. . . .

The Alberta government argued in the reference case before the “Court of
Appeal that this was an overreach of federal jurisdiction that ‘threaten[ed] to [elim-
inate any] provincial authority over resource development.”*

[T]he Constitution Act, 1867 does not assign the environment to either Parliament or
the provincial legislatures. [The federal government] can pass environmental legis-
lation in the area of federal jurisdiction. . .. The federal government argued that the
IAA relates to areas within federal jurisdiction. Alberta [on the other hand] argued
that the IAA provided a complete federal veto over the development of natural re-
sources which is an area of provincial jurisdiction.

“[TThe Court of Appeal held that the [main purpose of the IAA] was to regu-
late any [program]” subject to federal jurisdiction and oversight, “not[ing] that the
IAA . .. target[s] activities that generate greenhouse gas emissions” which is an
“extremely broad” category.’” Like the Greenhouse Gas Pollution Pricing Act
this legislation is headed to the Supreme Court Canada.’”> There the arguments
will likely be similar to those raised in the Greenhouse Gas Pollution case.’*

The decision of the majority starts with a lengthy history of the complaints
that Alberta has had over the years with federal jurisdiction with respect to natural
resources.’”” The tenor of the debate can be best be seen through the following
paragraphs:

Sustainable economic development cannot be achieved without a sustainable
healthy environment and society. Since we all want a healthy biosphere in which to
live, we expect our governments to make informed decisions about proposed larger
scale projects in this country in a careful and precautionary manner. The utility there-
fore of environmental impact assessments of such projects to determine their envi-
ronmental, social, economic and health impacts is undisputed. That has been unani-
mously recognized by the four governments and all intervenors who participated in
this Reference. Indeed, without exception, every government in this country has, in
aid of responsible stewardship of the environment, enacted comprehensive environ-
mental assessment processes to evaluate the benefits and burdens of significant pro-
posed infrastructure and resource activities.

Times of great change often lead to pressures to centralize power. Popular think-
ing may consider a central government best suited to manage whatever change dom-
inates public discourse. Today, that discourse most certainly includes climate change.
The increasing frequency of weather events related to climate change and their detri-
mental effects are evident; the need to act with urgency on this front undeniable. But
this should not be confused with the issue at stake here.
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This Reference is not about the legitimate concerns all governments and citizens
have today about climate change nor how best to address them. Nor is it about the
anxiety many rightly feel about this subject. Rather, the issue before this Court is
whether Parliament has overstepped the limits of its constitutional mandate under
Canada’s Constitution. . . .

For reasons explained in this Opinion, the Act and Regulations are unconstitu-
tional.

Climate change constitutes an existential threat to Canada. But climate change
is not the only existential threat facing this country. The /44 involves another exis-
tential threat — one also pressing and consequential — and that is the clear and present
danger this legislative scheme presents to the division of powers guaranteed by our
Constitution and thus, to Canada itself. This Reference shines a spotlight on the cru-
cial feature of federalism built into our constitutional framework. History teaches
that government by central command rarely works in a geographically large country
with a diverse population and divergent regional priorities. In most major democratic
countries in the world, federalism and its associated principle, subsidiarity, have been
insisted upon by the governed. That includes Canada which, by deliberate choice, is
a federation not a unitary state. . . .

Under the Constitution, the “environment” is not a head of power assigned to
either Parliament or provincial Legislatures: Friends of the Oldman River Society v
Canada (Minister of Transport), [1992] 1 SCR 3 at 63 [Oldman River]. That being
so, when either government level legislates for purposes relating to the environment,
that legislation must be linked to a specific head of power within its jurisdiction. A
meritorious motive — protection of the environment — does not by itself found consti-
tutional jurisdiction for either level of government. Accordingly, Parliament is not
entitled, on the basis that Canadians nationally share legitimate concerns about the
environment and climate change, to legislate and regulate on the environment gener-
ally. Nor is Parliament entitled to require federal oversight and approval of intra-
provincial activities otherwise within provincial jurisdiction on the basis of the envi-
ronmental effects of those projects, and factors, not linked, or not sufficiently linked,
to a federal head of power. And yet this legislative scheme authorizes just that.

There is a long history here. The 744 is a classic example of legislative creep.
The federal government appears to have taken the Supreme Court decision in Oldman
River upholding the federal government’s Environmental Assessment and Review
Process Guidelines Order, SOR/84- 467 [Guidelines Order] as a license to system-
atically expand federal powers under the environmental umbrella. The 744, with its
intrusions into provincial jurisdiction, is far removed from the federal environmental
assessment legislation that the Supreme Court found constitutional in Oldman River.
The assessment process under the Guidelines Order did not include the usurpations
of provincial jurisdiction embedded in the /4A4. It was also procedural only, a plan-
ning tool and integral component of sound decision-making. Its purpose was to pro-
vide the federal decision maker with an objective basis for granting or denying per-
mits or approvals required for a proposed development under federal legislation. But
the /44 extends well beyond this. . . .

Through this legislative scheme, Parliament has also imposed a regulatory re-
gime on all intra-provincial designated projects on provincially owned as well as pro-
vincially controlled lands. That has been accomplished through a number of means
including a public interest determination by the federal executive and related decision
statement. In the result, the /44 regulates matters within provincial competence as
well as federal competence. . . .

Parliament has the authority to legislate to protect the environment. However, it
must do so in accordance with the Constitution. For reasons explained in detail in
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this Opinion, we have concluded that the subject matter of the /44 is properly char-
acterized as “the establishment of a federal impact assessment and regulatory regime
that subjects all activities designated by the federal executive to an assessment of all
their effects and federal oversight and approval”. When applied to intra-provincial
designated projects, this subject matter does not fall under any heads of power as-
signed to Parliament but rather intrudes impermissibly into heads of power assigned
to provincial Legislatures by the Constitution Act, 1867.

Accordingly, the /A4 is ultra vires Parliament. Intra-provincial activities requir-
ing a federal permit under other valid and applicable federal laws remain subject to
those laws but in accordance with the terms of such laws, not this legislative scheme.

In summary, the federal government’s invocation of concerns about the environ-
ment and climate change that all provincial governments and Canadians share is not
a basis on which to tear apart the constitutional division of powers. . . .

Where natural resources are involved, it is each province that is concerned with
the sustainable development of its natural resources, not the federal government. It
is the province that owns those natural resources, not the federal government. And it
is the province and its people who lose if those natural resources cannot be developed,
not the federal government. The federal government does not have the constitutional
right to veto an intra-provincial designated project based on its view of the public
interest. Nor does the federal government have the constitutional right to appropriate
the birthright and economic future of the citizens of a province.

For these reasons, we have concluded that the /44 is ultra vires Parliament.

We ought never lose sight of the great genius of our constitutional structure
which has produced a free and secure democracy, one that has served Canadians well
for 155 years. Our ancestors chose a federal, not unitary, structure for a purpose — to
unify separate colonies and create a country. The negotiated division of powers lies
at the heart of what makes this country what it is, and why, despite significant tensions
from time to time, Canada has been able to survive and prosper since Confederation.
It remains one of this country’s greatest strengths. It will continue to benefit present
and future generations as we face the environmental, economic and security chal-
lenges ahead providing that we respect the principles on which Canada has been
founded: federalism, responsible government and the Rule of Law.

Justice Greckol dissented from the opinion, concluding as follows:

It is my opinion that the /44, establishing a federal environmental impact assess-
ment regime, is a valid exercise of federal constitutional authority. The answers to
the questions are: Is Part 1 of An Act to enact the Impact Assessment Act and the
Canadian Energy Regulator Act, to amend the Navigation Protection Act and to make
consequential amendments to other Acts, S.C. 2019, c. 28, unconstitutional in whole
or in part, as being beyond the legislative authority of the Parliament of Canada under
the Constitution of Canada? No. Is the Physical Activities Regulations, SOR/2019-
285, unconstitutional in whole or in part by virtue of purporting to apply to certain
activities listed in Schedule 2 thereof that relate to matters entirely within the legisla-
tive authority of the Provinces under the Constitution of Canada? No.

The federal environmental assessment regime in the /44 and Regulation prohib-
its projects on the Project List that may have effects in federal jurisdiction — on fish
and fish habitat, aquatic species, migratory birds, on federal lands or federally funded
projects, between provinces, outside Canada, and with respect to Indigenous peoples
— from proceeding unless and until the proponents engage the process and a decision
is made that an assessment in unnecessary or that it is in the public interest for the
project to proceed.

308. Id. atparas. 1-3, 5-6, 9-10, 14, 31-33, 424-425, 434.
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The 144 and Regulation are the product of broad community consultation and
the result of effectuating the collective views of many stakeholders, including Indig-
enous groups, NGOs, provinces, territories and municipalities, industry associations
and companies. The /44 and Regulation comprise Canada’s effort to move towards
sustainability while balancing the interests of the economy, communities, Indigenous
peoples, and international commitments. Regulation of environmental impacts to
capitalize upon the earth’s resources with minimal impact is the way of the future in
a world where fresh air and clean water will be seen as fundamental human rights,
requiring a balance between the interests of a thriving economy and the interests of
protecting the environment and people from its harmful effects.

In a thought-provoking cri de coeur written prior to promulgation of the /44 and
Regulation, environmental academics envisioned a future where sustainability assess-
ments are responsive to the interests of both the economy and the citizenry, calling
for harmonization of environmental assessment regimes among multiple jurisdic-
tional actors, including the federal government, provinces, territories, municipalities,
Indigenous peoples, NGOs, academia, project proponents and industry groups, as
well as the Canadian public. This approach is anticipated to have “the potential not
only to resolve intensifying multijurisdictional disputes over the direction of energy
and economic development in Canada in a manner that is effective, efficient, and
socially inclusive, but also to develop widely-shared commitments about Canada’s
future”.

All this to say, the complexities and urgency of the climate crisis call for co-
operative, interlocking environmental protection regimes among multiple jurisdic-
tions, each functioning at its highest and best within their constitutional jurisdiction.

In my opinion, in enacting the /44 and Regulation, Parliament has established a
federal environmental assessment regime designed to regulate effects within federal
Jurisdiction caused by physical activities or designated projects; and to authorize such
projects when it is in the public interest to do so, in cooperation with other jurisdic-
tions that bear responsibility for the environment, especially the provinces and First
Nations. The /44 confines its reach to protection of the environment and the health,
social and economic conditions within Parliament’s legislative authority from the ad-
verse environmental effects of select activities that in its view, have the greatest po-
tential for adverse effects on areas of federal jurisdiction. Having done so, the legis-
lative regime prescribed in the /44 and Regulation is a valid exercise of Parliament’s
authority and compliant with the Constitution Act, 1867, as amended.

2. The Alberta Natural Resources Transfer Agreement

The purpose of the Alberta NRTA of 1930 was to vary s 21 of the Alberta Act and
to put Alberta in a position of equality with the other Provinces of Confederation
“with respect to the administration and control of its natural resources.”

This was achieved by stipulating that all Crown lands within the province shall
henceforward “belong” to the province subject to the same conditions as are con-
tained in s 109 (trusts and interests other than those of the Crown), plus the obligation
to observe the terms and condition of interests (e.g., leases) that the Dominion had
created. Certain lands were also excluded from the transfer including Indian reserves
and national parks as listed in a schedule to the Agreement. In addition, ss 20 — 22
of the NRTA provided some financial terms including compensation to be paid to
Alberta as decided by a joint commission of inquiry. . . . This compensation (albeit a
rough and ready calculation) was intended to represent the “net revenue which the
province would probably have obtained from those portions of its resources alienated
or otherwise disposed of by the Dominion during the course of its twenty-five year
administration.”
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The NRTA did not amend s 92 of the Constitution Act, 1867 since, as observed
above, Alberta already had all the legislative powers of the original provinces of Con-
federation.

What did the majority opinion say about the Alberta NRTA?

Again, the majority’s opinion generally tracks this account, although the major-
ity again suggests that the province “gained a number of significant new powers,”
which we would argue is not the case. The province did not obtain new legislative
powers via the NRTA, although the transfer did place the now-provincial public lands
and resources within the legislative ambit of s 92(5). Furthermore, the majority
makes no reference to the financial terms of the Agreement as part of g}htting Alberta
in a position of equality with the original provinces of Confederation.

a. Section 92A: The Resources Amendment

Section 92A, the focus of much of the discussion in the majority opinion, reads as
follows:
92A (1) In each province, the legislature may exclusively make laws in relation to

(a) exploration for non-renewable natural resources in the province;

(b) development, conservation and management of non-renewable natural re-

sources and forestry resources in the province, including laws in relation to the

rate of primary production therefrom; and

(c) development, conservation and management of sites and facilities in the prov-

ince for the generation and production of electrical energy.

(2) In each province, the legislature may make laws in relation to the export from the
province to another part of Canada of the primary production from non-renewable
natural resources and forestry resources in the province and the production from fa-
cilities in the province for the generation of electrical energy, but such laws may not
authorize or provide for discrimination in prices or in supplies exported to another
part of Canada.

(3) Nothing in subsection (2) derogates from the authority of Parliament to enact laws
in relation to the matters referred to in that subsection and, where such a law of Par-
liament and a law of a province conflict, the law of Parliament prevails to the extent
of the conflict.

(4) In each province, the legislature may make laws in relation to the raising of money
by any mode or system of taxation in respect of

(a) non-renewable natural resources and forestry resources in the province and

the primary production therefrom, and

(b) sites and facilities in the province for the generation of electrical energy and

the production therefrom, whether or not such production is exported in whole

or in part from the province, but such laws may not authorize or provide for
taxation that differentiates between production exported to another part of Can-
ada and production not exported from the province.
Primary production
(5) The expression primary production has the meaning assigned by the Sixth Sched-
ule.
(6) Nothing in subsections (1) — (5) derogates from any power or rights that a legis-
lature or government of a province had immediately before the coming into force of
this section.

Section 92A was added to the Constitution Act, 1867 in 1982 at the time that the
constitution was patriated from the United Kingdom, the Charter of Rights and Free-
doms was adopted, constitutional recognition was afforded to Aboriginal and treaty
rights, and a constitutional amending formula was added.

310.  The Rhetoric of Property and Immunity in the Majority Opinion in the Impact Assessment Reference,

supra note 298.
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Subsection (1) of s 92A provides that the provinces have the exclusive power to
make laws with respect to the exploration for non-renewable natural resources (s
92A(1)(a)), the “development” (a word the significance of which the majority em-
phasizes at para 415), conservation, and management of non-renewable and forest
resources including “the rate of primary production therefrom” (s 92A(1)(b)), and in
relation to sites for the generation and production of electrical energy (s 92A(1)(c)).

Section 92A adds nothing to provincial proprietary rights. While s 92A(6) makes
it clear (see para 413 & n 204) that the section does not derogate from provincial
proprietary rights, there is nothing in s 92A that affords additional protection to pro-
vincial property rights. At the risk of stating the obvious, s 92A — like all other leg-
islative heads of powers — is about assigning the authority to make laws in relation to
certain classes of subjects. Laws that are in “pith and substance” about managing
natural resources in the province fall within s 92A’s legislative authority. Those that
are not, do not.

Section 92A does not provide for exclusive provincial jurisdiction over resource pro-
jects. The majority decision in Westcoast Energy Inc v Canada . . . states that the
language of s 92A(1)(b) “does not refer to jurisdiction over ‘sites and facilities’, but
more generally to jurisdiction over ‘development, conservation and management of
non-renewable resources’ (at para 84). The exclusivity in s 92A refers to the subject
matter of legislation. Laws affecting resource projects may be validly enacted by the
federal government. In fact, the majority contradicts its own assertion that the prov-
inces have exclusive jurisdiction with respect to major projects in note 109, when it
quotes the opinion of Justice Ian Binnie in Moses, which held that federal fisheries
legislation could validly restrict the development of an intra-provincial project be-
cause “the mining of non-renewable mineral resources aspect falls within provincial
jurisdiction, but the fisheries aspect is federal.” The fact that a federal law affects a
resource project in a province offer no grounds upon which to judge the validity of
that federal law. On the contrary, as Chief Justice Beverley McLachlin wrote in Can-
ada (Attorney General) v PHS Community Services Society, 2011 SCC 44 (CanLlII),
it is “untenable to argue that a valid federal law becomes invalid if it affects a provin-
cial subject” (at para 5 1).311

B. Jurisdiction Decisions

Jurisdiction decisions are fairly common, as well as an important category of
court decisions for energy regulators.’'? Similar to last year, there are six jurisdic-
tion decisions discussed in this report.®"?

The first was a decision of the Ontario Superior Court of Justice in Waterloo
Hotel >'* Waterloo Hotel had applied for electricity rebates that were available to
electricity customers under a new Ontario government program.’’*> The rebate

311. Id.
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2022).
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program was being administered by the electricity distributor in each market
which in this case was Kitchener Wilmont Hydro (KWH).*'¢

KWH refused to grant Waterloo Hotel the requested discount.’’” Waterloo
Hotel then brought a motion before the Superior Court.>'® KWH requested a stay
of the proceedings on the basis that the Superior Court of Justice did not have
jurisdiction to hear the matter.*'* “The Ontario Energy Board agree[d] with” the
KWH position because the dispute at issue was within the “exclusive jurisdiction
of the Ontario Energy Board.”*?

“KWH determined that the applicant was not eligible for rebate” under the
program the “consumers living in the hotel did not meet the definition of a con-
sumer living in a residential complex.”*?' “[T]hey were living in the hotel on a
long-term basis and had no other residential address.”** When the hotel was re-
fused it applied to the court for a declaration that it was included in the definition
of an eligible customer in the legislation.**

The court rejected the applicant’s claim because it found that the “OEB ha[d]
exclusive jurisdiction in this matter” and the court application should be stayed.***
The court relied on section 19 of the OEB Act that grants the Board exclusive
jurisdiction in respect of all matters in which jurisdiction is conferred by its legis-
lation.*” The Board referenced a long line of authorities on this point as set out
below.**

The Ontario Energy Board Act, Section 19 sets out the basic provision concerning
exclusive jurisdiction:

1. The Board has in all matters within its jurisdiction authority to hear and deter-
mine all questions of law and of fact.

2. The Board has exclusive jurisdiction in all cases and in respect of all matters
in which jurisdiction is conferred on it by this or any other Act.

At section 112.3, the OEB Act states,

If the Board is satisfied that a person has contravened or is likely to contravene
an enforceable provision, the Board may make an order requiring the person to com-
ply with the enforceable provision and to take such action as the Board may specify
to,

(a) remedy a contravention that has occurred; or

(b) prevent a contravention or further contravention of the enforceable provision.

In Garland v Consumers’ Gas Company Ltd, the Ontario Court of Appeal ex-
pressly accepted that, given the exclusive nature of the OEB’s jurisdiction as con-
firmed by [s]ection 19(6) of the Act, “there can be no issue of concurrent jurisdiction
in the courts and the Board.” This position was confirmed in Snopko v. Union Gas,
where the court held that the Board maintained exclusive jurisdiction even though
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there were properly pleaded, common law claims of breach of contract, negligence,
unjust enrichment and nuisance that were otherwise within the jurisdiction of the
court. As the court noted, “if the substance of the claim falls within the ambit of
s[ection] 38 the Board has jurisdiction, whatever legal label the claimant chooses to
describe it.”

Canadian courts have consistently held that where the subject matter involves a
complex regulatory scheme and there is a body created by statute for, amongst other
matters, the adjudication of disputes involving the interpretation of the provisions of
that scheme, the courts should defer to the administrative body.

In Mahar v. Rogers Cablesystems Ltd, the court outlined three situations where
the courts are reluctant to permit jurisdiction to be divided between the regulatory
body or tribunal and the courts:

[1.] where there is a regulatory framework with the legislature choosing a spe-
cific public body to supervise that regulatory framework;

[2.] where the courts have granted the administrative body at issue a curial def-
erence with respect to their decisions; and

[3.] where Parliament or the legislature has created a statutory regime, which in-
cludes both rights and a procedure for their resolution.

The next jurisdiction case is the decision of the Ontario Supreme Court Jus-
tice in West Whitby Waterloo Hotel decision.’?® This case limits the court review
of an energy regulator. West Whitby was a property developer that ran into a
dispute with the local energy distributor, Elexicon Energy, and the Ontario Energy
Board.**

The property developer needed electricity for a new property being devel-
oped and sought an electricity connection.’** The cost of supplying electricity to
the new property by Elexicon depended on whether the project was classified as
an “enhancement” or an “expansion.”*! There was a big difference in the cost.

West Whitby decided to get an opinion from the Ontario Energy Board.**
The interesting point was this: the parties entered into an Offer to Connect Agree-
ment in which they agreed to refer any dispute about whether the work was an
extension or enhancement under the Code to the OEB and that decision would be
final and binding.>** They also agreed that if the project was an “expansion,” West
Whitby would pay.>** If it was an “enhancement,” Elexicon would pay.**’

The staff issued two opinions.**® Both opinions agreed with Elexicon’s po-
sition that the project work was considered to be an expansion.*” West Whitby
then asked the Ontario Superior Court to order the Ontario Energy Board to hold
a hearing.**® For the reasons set out below, the Court rejected the request:
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For the reasons below, the application for judicial review is dismissed. I agree
with the respondents’ preliminary arguments. In my view, this Court does not have
jurisdiction over the OEB’s opinion that the project is primarily an expansion because
this was not the exercise of a statutory power of decision. In addition, WWLG does
not have standing to compel the OEB to hold a hearing or to challenge the OEB’s
assessment of its complaint. At most, WWLG would have standing to compel the
OEB to deal with its complaint, which the OEB did.

The respondents argue that the Divisional Court does not have jurisdiction over
the application because the Board did not exercise a statutory power of decision. They
approach this issue from two different perspectives. First, they argue that the Board
did not make a decision because it only provided an opinion for the purpose of helping
the parties resolve their differences. Second, they argue that, even if the Board made
a decision, the only decision it made was not to refer the matter for a hearing. WWLG
does not have standing to challenge such a decision.

One of the challenges in this case is to tease out the role of the agreement between
the parties from the OEB’s statutory functions. While the parties can agree to be
bound by an OEB opinion or determination, they have no power to require the OEB
to do anything or follow any process that is not provided for by statute or regulation.
Accordingly, the agreement is irrelevant to the issue of what the OEB should have
done and how it should have handled the communications from the parties, and, there-
fore, ultimately irrelevant to the issue of whether WWLG can challenge the OEB’s
opinion and decision not to refer the issue to a hearing.

As reviewed above, section 105(a) of the Ontario Energy Board Act gives the
OEB the power to receive complaints and section 105(b) gives the OEB the power to
“make inquiries, gather information and attempt to mediate or resolve complaints”.
Therefore, the starting point for assessing this Court’s jurisdiction over the applica-
tion for judicial review is whether this Court has jurisdiction to consider an applica-
tion for judicial review of a decision made by the OEB over how to deal with a com-
plaint under section 105 of the Act.

On the first issue, in my view, WWLG has no standing to ask this Court to com-
pel the OEB to hold a hearing. Looking at section 105 in combination with the pro-
visions in Part VII.1, it is evident that, while WWLG can make a complaint, it has no
standing to require that the Board hold a hearing if it is not satisfied with the manner
in which the Board has handled the complaint. As reviewed above, the Ontario En-
ergy Board Act sets out a clear process leading to a hearing. That process provides
that the OEB can conduct an investigation and make an order against an electricity
provider, after which the provider can request a hearing to challenge the order. There
is nothing in this process that gives a complainant status to request or compel a hear-
ing. The wording of section 112.2(1) of the Ontario Energy Board Act is clear; it
provides that an “order under section 112.3, 112.4 or 112.5 may only be made on the
Board’s own motion” [emphasis added]. As held in Ocean Port Hotel Ltd. v. British
Columbia, 2001 SCC 52, at para. 22, the principles of natural justice can be ousted
by clear and unambiguous language. Here, the legislature has made it clear that only
the OEB can trigger the process leading to a hearing into a concern that an electricity
provider is not complying with the law, including the Code. In Graywood Invest-
ments Ltd. v. OEB, 2005 CanLII 2763 (Div.2022 ONSC 1035 (CanLII) Ct.)1, at para.
22, Molloy J. reached a similar conclusion when dealing with predecessor legislation,
holding that:

There is no requirement that the Board hold a hearing every time a complaint
is referred to it. Rather, the right to a hearing arises only where, after its initial
investigation, the Board is inclined to issue a notice of non-compliance. Even
then, it is the licensee rather than the complainant who is entitled to request a
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hearing. Apart from that, it is entirely within the discretion of the Board whether

to hold a hearing in this type of situation. . .

Accordingly, in my view, WWLG has no standing to ask this Court to compel
the OEB to hold a hearing.

The OEB opinion is not the exercise of a statutory power of decision

On the second issue, in my view, this Court does not have the jurisdiction to
review the OEB’s opinion and how it arrived at that opinion.

Section 2(1) of the Judicial Review Procedure Act, R.S.0. 1990, c. J.1, provides
that on an application for judicial review, the Divisional Court can grant an “order in
the nature of mandamus, prohibition or certiorari” or a declaration “in relation to the
exercise, refusal to exercise or proposed or purported exercise of a statutory power”.

In my view, the OEB’s opinion regarding whether the MS16 is an expansion or
an enhancement is not a decision giving rise to the public law remedy of certiorari.
While the OEB is a public body that makes many decisions of a public character, in
this case, the first factor, namely the character of the matter, weighs heavily against
the availability of public law remedies. The parties sought the opinion for the purpose
of resolving their private dispute. The fact that they agreed to be bound by the OEB’s
opinion does not turn the opinion into a decision of a public character. Ultimately,
the only decision made by the OEB was not to refer the matter for further investiga-
tion or not to make an order against Elexicon which, as reviewed above, is a decision
that WWLG does not have standing to challenge.

The analysis is similar if WWLG had sought declaratory relief under section
2(1)2 of the Judicial Review Procedure Act. Section 1 of the Act defines the “exercise
of a statutory power of decision” as follows:

“statutory power of decision” means a power or right conferred by or under

a statute to make a decision deciding or prescribing,

(a) the legal rights, powers, privileges, immunities, duties or liabilities of
any person or party, or
(b) the eligibility of any person or party to receive, or to the continuation of,

a benefit or licence, whether the person or party is legally entitled thereto or not,

and includes the powers of an inferior court.

The OEB and Elexicon argue that the OEB did not exercise a statutory power of
decision and the Court therefore cannot review the decision. They point to a distinc-
tion in the case law between different complaint regimes and submit that the OEB
complaint process falls into the category of cases where courts have found that a de-
cision not to take further steps in relation to a complaint is not the exercise of a stat-
utory power of decision.

From the perspective of the statutory scheme, WWLG is in no different position
than any member of the public who makes a complaint against an electricity supplier.
Pursuant to section 105 of the Ontario Energy Board Act, the OEB is given broad
discretion over how it will handle the complaint. This includes the ability to help the
parties resolve the complaint, which is what the OEB did here by providing its opin-
ion. However, this does not mean that a complainant can seek to judicially review
the OEB’s opinion. The only statutory decision the OEB makes when receiving a
complaint is whether to conduct an investigation and, ultimately, whether to make an
order against a regulated entity. The Act makes clear that only the OEB has the power
to make such an order and members of the public have no right to compel an investi-
gation or an order against a regulated entitled.

Accordingly, in my view, the OEB’s opinion on whether the MS16 is an en-
hancement or an expansion is not subject to judicial review. This was not the exercise
of a statutory power. The OEB provided this opinion to the parties because they
requested that it do so as part of their dispute resolution process. In addition, WWLG
has no standing to challenge the decision of the OEB not to conduct an investigation
and not to make an order against Elexicon. At most, if the OEB had not processed
the complaint, Elexicon could have challenged its failure to do so. But there is no
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legal basis on which WWLG can seek to judicial review the process the OEB fol-
lowed in handling the complaint or the opinion given by the OEB on the nature of the
MS1e.

For the reasons above, the application for judicial review is dismissed.**’

The next decision involving jurisdiction is a decision of the Alberta Court of
Appeal in September 2021 in Utility Consumer Advocate.** 1t involved a decision
by the AUC to extend the period in time that the AUC’s decision on the approved
rate of return would apply.>*' That rate of return had initially been approved in
2019 and the AUC decided that given the difficulties created by COVID-19 the
decision would be extended for a number of months beyond the date originally set
for its review.>** The Office of the Utilities Consumer Advocate (Consumer Ad-
vocate) had been established by the government “to represent the interests of Al-
berta residential, farm and small business consumers of electricity and natural
gas.”** The Consumer Advocate objected to the extension while the utilities that
were affected generally approved the AUC’s decision.*** The question before the
court was whether the AUC had exceeded its jurisdiction in failing to renew the
rate of return that utilities are entitled to earn in accordance with the previously set
schedule.’®

The AUC and ultimately the court decided that the AUC had the authority to
make the decision not to renew the rate of return.**® The Court of Appeal upheld
the commission’s decision on March 4, 2021 to delay setting of the return on eq-
uity “because the economic and market data that would normally be used remained
in a state of flux, and any evidence would be clouded by an unusual degree of
uncertainty.”*’ The court ruled that when the commission set a fair rate of return
using the same level of proof for 2021 it was probably exercising its discretion
stating as set out below:

Test for Permission to Appeal

Pursuant to section 29(1) of the AUCA, an appeal lies from a decision or order
of the Commission to the Court of Appeal on a question of jurisdiction or on a ques-
tion of law. In order to succeed, the applicant must demonstrate that the question of
law or jurisdiction raises a “serious, arguable point”: TransAlta Corporation v Al-

berta (Utilities Commission), 2021 ABCA 232 at para 16; Remington Development
Corporation v ENMAX Power Corporation, 2016 ABCA 6 at para 10. . . .

There is no question that the application of the Fair Return Standard is an issue
that is of significance to the practice and of significance to the proceeding itself as
setting a fair return is an important component in setting the tariff that utilities are
allowed to charge their customers and involves hundreds of millions of dollars annu-
ally.

Merits of the proposed ground of appeal, the standard of review and delay
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Nowhere in the Northwestern Utilities decision is a specific method for the Com-
mission mandated. The majority in Northwestern Utilities emphasized that the then
Alberta Public Utilities Board had statutory discretion in a given case to select the
method, procedure and evidence it considered appropriate to determine a fair return.
The Commission in this case enjoys a similar broad discretion as noted by this Court
in AltaGas Utilities Inc v Alberta Utilities Commission, 2020 ABCA 375 at para 21,
and in legislative provisions such as section 37 of the Gas Utilities Act that provides
the Commission may determine the matters that “in its opinion are relevant” for de-
termination of a fair return.

The Commission had discretion to employ an appropriate method and procedure
given the COVID-19 pandemic. It was not required to utilize the intensive process it
had used at times past; it could adopt an alternative approach, particularly in light of
the COVID-19 pandemic. The applicant acknowledged those unusual circumstances
when it initially moved to suspend Proceeding 24110 in the first place. . . .

The Commission is given a wide discretion to consider all the facts it finds rele-
vant in exercising its statutory mandate. These decisions involve questions of mixed
fact and law: Alta Gas Utilities Inc v Alberta Utilities Commission at para 21, cit-
ing TransCanada Pipeline Ventures Ltd. v Alberta (Utilities Commission), 2009
ABCA 281 atpara 37. ...

The applicant’s argument that the Commission made an error in law by applying
the incorrect test and considering irrelevant factors does not raise a question of law
permitting this Court to intervene. In settling a utilities’ fair return, the Commission
is empowered to weigh the evidence and exercise its judgment, which it did in this
case. ...

Ac.c.ordingly, there is no basis to allow this Court to grant permission to appeal
on this proposed ground of appeal. . . .

The applicant would have difficulty showing any unfairness arising from the
Commission’s decision to depart from its past procedures given the unprecedented
circumstances that existed. The applicant was not denied any procedural rights nor
was it treated any differently than other parties in the proceedings.

As with the Fair Return Issue, delay is not a concern. However, this ground of
appeal does not raise a question of law permitting this Court to grant permission to
appeal.

The next decision was the decision of the Ontario Divisional Court in Rogers
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Communication.*® There the Ontario Divisional court issued a decision dismiss-
ing an appeal with respect to a charge approved by the Ontario Energy Board
(OEB) for wireline attachments to electricity distribution poles.*® To arrive at a
provincewide rate for pole attachment the OEB had conducted review of charges
for wireline attachments and issued a final report in March 2018 setting a prov-
incewide rate of $43.63 with annual adjustments based on an OEB inflation fac-

tor
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A group of carriers appealed to the Divisional Court and asked the court to

set aside the report arguing that the OEB had failed to follow the provisions of the
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Ontario Energy Board Act requiring the OEB to hold the hearing.* Their posi-
tion was that the Board’s attachment charges were a rate for transmitting electricity
or retailing electricity, which required the OEB to hold a hearing.**® The Divi-
sional Court responded that “the use of [rental] space on a pole by a telecommu-
nication company ha[d] nothing to do with retailing or distribution of electric-
ity.”*** The court further noted that previously these rates had been adjusted by
amending the license of electricity distributors, which contained a requirement that
distributors must allow access to the poles at a specified rate, which was approved
by the OEB and included in the distribution license.*>> The court concluded that
the change to the attachment charge was a lawful exercise of the OEB’s jurisdic-
tion and did not require OEB hearing.**® The court also concluded that the process
followed by the OEB was procedurally fair.**’

The next decision with respect to Board jurisdiction was the decision of the
OEB in Waterfront Toronto relating to a request by Enbridge that the Board order
Waterfront Toronto to pay $70 million to cover the cost of new pipeline.**®

Waterfront Toronto, a consortium of three governments: the City of Toronto,
the Province of Ontario, and the government of Canada, argued that it had not
requested pipeline and that the Board has no authority to order Waterfront Toronto
to pay any or all of the cost of a pipeline because Waterfront Toronto was not a
consumer of gas.>® Waterfront Toronto relied on earlier decisions that found that
the Board’s authority to allocate costs for pipeline construction was within the
Board’s jurisdiction only where the Board was exercising its ratemaking author-
ity.3f’0 However, in this case, Waterfront Toronto was not a gas customer and no
ratemaking authority was involved.**! Accordingly, the Board ruled that it had no
jurisdiction to order Waterfront Toronto to pay any of the cost of the pipeline.***

The Board ordered the parties to engage in mediation, and when mediation
failed Enbridge withdrew the application.’®® A new application was filed in Feb-
ruary 2022, to construct two new gas pipelines in the City of Toronto.’** One
pipeline was a temporary 190-meter 20-inch diameter bypass pipeline.’®> The
other was a permanent 160-meter pipeline.*®® “The temporary bypass pipeline
would be located on the existing Lake Shore Bridge and would maintain current
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service levels to downtown Toronto while the permanent” pipeline was being con-
structed.*” The permanent pipeline will be constructed on “a newly designed util-
ity corridor that will be located on the Keating Railway Bridge after” that bridge
is upgraded and extended in length as a necessary part of the Waterfront Toronto
Flood Protection Project.**®

The negotiations between Waterfront Toronto, the City of Toronto, and
Enbridge reduced the cost of the project from $70 million to $25 million.*® Wa-
terfront Toronto agreed to contribute $5 million to the project on a voluntary basis
resulting in net cost to the Enbridge Gas customers of the $18.5 million.*’” The
second application was approved by the Board.>”!

C. Aboriginal Property Rights

Last year we saw three decisions which could have a significant effect on the
development of the Canadian energy projects. The first of these decisions is the
decision of the British Columbia Supreme Court in Yahey.*”* In that case the BC
Supreme Court ruled that the BC government had unjustifiably infringed the treaty
rights of the Blueberry River First Nations (BRFN) through the cumulative effects
of provincially authorized industrial development over a number of decades.’”
The Court issued a declaration that the province could not continue to authorize
further activities until it had reached a satisfactory agreement with the BRFN and
the other Treaty 8 First Nations.*"

This decision is the first decision that has considered whether the cumulative
effects of provincial development on treaty lands can amount to an unjustified in-
fringement of treaty rights.’”> The Court found that despite promises made to the
BRFN extensive development of oil and gas, hydroelectric, mining, and agricul-
ture had taken place during the last hundred years.>’® This decision was a response
to a motion brought before the Court by the BRFN to stop further development.

The Court rejected the argument that a treaty was only infringed if the BRFN
had no meaningful land rights left.*”” In other words, the BRFM did not need to
show that they had no ability to exercise any rights, but only that their rights had
been significantly diminished.
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The British Columbia government elected not to appeal the decision.’” In-
stead, they began negotiations with the BRFN as suggested by the Court.*”” On
October 7, 2020, the province announced that they had reached an agreement that
would help provide stability and certainty for oil and gas permit holders in the
BRFN traditional territory in the immediate term.**’

The Restoration Agreement granted $35 million to the BRFN to address past
conduct including land, water, and infrastructure restoration.”®' In addition, $30
million was allocated to support the BRFN’s activities to protect its indigenous
way of life.® As part of the agreement 195 forestry and oil and gas projects which
had been authorized prior to the Court decision will proceed.”® However, 20 cur-
rently approved authorizations related to development activities in five areas of
cultural importance will not proceed without agreement by the BRFN ***

The next case expanding indigenous rights is the decision of the Alberta
Court of Appeal in AltaLink Management.*® There were two issues in that deci-
sion. The first was whether the AUC in approving the sale of transmission facili-
ties to aboriginal groups had applied the no harm test correctly.**®

The second and most important issue concerned constitutional issues that in-
volved the concept of reconciliation and whether that concept applied to decision-
making by the Commission.”® Two of the three judges limited their decision to
the definition of the no harm test and did not address the constitutional issues.*®
Justice Feehan offered a lengthy concurrence, in which he agreed with the majority
decision but considered it appropriate to carefully explore whether the Commis-
sion’s decision-making must consider the concept of reconciliation.*®” In doing
so0, he started with section 17 of the Alberta Utilities Commission Act that clearly
stated that when the Commission is conducting a hearing with respect to an appli-
cation to construct a transmission line it must determine if the transmission line is
in the public interest.*”’

Justice Feehan at paragraph 113 stated that reconciliation is “a work in pro-
gress of rebuilding the relationship between indigenous people and the Crown fol-
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lowing historical and continuing injustice by the Crown against indigenous peo-
ple.”*’! He further stated at paragraph 114 that “[w]hile reconciliation underlies
the honour of the Crown in section 35 rights it is a distinct concept that exist sep-
aratelyzgom the honour of the Crown and includes both legal and social dimen-
sions.”

The following statements in the concurrence deal precisely with the concept
of reconciliation.

Reconciliation is a primary consideration where constitutionally protected inter-
ests are potentially at stake. The fundamental purpose of s 35 of the Constitution Act,
1982 is to rebuild the relationship between the Crown and Indigenous peoples through
reconciliation; legally, morally and socially. The fundamental objective of the mod-
ern law of Aboriginal and treaty rights is the reconciliation of Indigenous peoples and
non-Indigenous peoples and their respective claims, interests, and ambitions: Mik-
isew Cree, paras 1, 63. Section 35 supports reconciliation of the assertion of Crown
sovereignty over Canadian territory and prior occupation by distinctive Indigenous
societies by “bridging Aboriginal and non-Aboriginal cultures”: R v Van der Peet,
[1996] 2 SCR 507, paras 42—45, 49-50, 137 DLR (4th) 289. The controlling question
in all situations is what is required to effect reconciliation with respect to the interests
at stake in an attempt to harmonize conflicting interests, and achieve balance and
compromise: Taku River, para 2.

The concept of reconciliation is illustrated in Tsilhqot’in Nation v British Co-
lumbia, 2014 SCC 44, [2014] 2 SCR 257, para 23:

What is at stake is nothing less than justice for the Aboriginal group and its de-
scendants, and the reconciliation between the group and broader society. . . . It is in
the broader public interest that land claims and rights issues be resolved in a way that
reflects the substance of the matter. Only thus can the project of reconciliation this
Court spoke of in Delgamuukw be achieved.

[118] Any consideration of public goals or public interest must “further the goal
of reconciliation, having regard to both the Aboriginal interest and the broader public
objective”: Tsilhqot’in Nation, 2021 ABCA 342 (CanLII) Page: 29 para 82. Recon-
ciliation requires justification of any infringement on or denial of Aboriginal rights,
paras 119, 125, 139, and meaningful consideration of the rights of Indigenous collec-
tives as part of the public interest.

The most important paragraphs in Justice Feehan’s concurrence may be at
paragraphs 119 and 120 as follows:

As this Court said in Fort McKay, the direction to all authorized government
entities to foster reconciliation particularly requires that they consider this constitu-
tional principle whenever they consider the public interest, para 68, and requires the
Crown to act honourably in promoting reconciliation, such as by “encouraging nego-
tiation and just settlements” with Indigenous peoples: Mikisew Cree, para 26; Fort
McKay, para 81.

Aiming to achieve reconciliation is a continuing obligation, existing separately
from honour of the Crown. An important aspect of reconciliation is the attempt to
achieve balance and compromise, essential to the consideration of the public good.
Reconciliation must be a consideration whenever the Crown or a government entity
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exercising delegated authority contemplates a decision that will impact the rights of
Indigenous peoples.

Justice Feehan concludes his concurrence with the following two paragraphs:

The Commission is an authorized governmental entity empowered to decide
questions of law and constitutional issues and make decisions that are in the public
interest. As a result, it has special obligations to consider the honour of the Crown
and reconciliation whenever these are raised by the parties and relevant to determin-
ing the public interest, and to provide in its decisions an analysis of the impact of such
principles upon the orders made. Where one or more of the parties appearing before
the Commission is an Indigenous collective which raises the honour of the Crown or
reconciliation in its submissions, the Commission should consider whether those con-
stitutional principles are applicable to its decision.

The Commission must take all relevant factors into account in determining the
public interest. In exercising its authority, it is required to consider the social and
legal impact of'its decisions on Indigenous peoples, including doing what is necessary
to uphold the honour of the Crown and achieve reconciliation between the Crown and
Indigenous peoples.

A third decision last year also speaks to the expansion of aboriginal rights in
Canada and the concept of reconciliation. That is the decision of the Supreme
Court of Canada on April 23, 2021 in R v. Desault.**®

Mr. Desault was a member of the Lakes tribe in Washington State.”’ He was
charged with hunting without a license in British Columbia.>*® He admitted he
had shot an elk but argued that as a member of the Lakes tribe he had aboriginal
rights protected by section 35 of the Constitution Act.>

The Court heard evidence that at one time the Lake tribe ancestral territory
was on both sides of the border of what is now British Columbia and Washington
state.*” The Court ruled that Mr. Desault was a modern day successor of an abo-
riginal society that occupied Canadian territory at the time of European contact,
and the principle of reconciliation required that their aboriginal status should be
recognized even if tribe members had been displaced as a result of colonization.*"'

397

D. The No Harm Test

In a decision handed down in May 2022 the Alberta Court of Appeal in 4/-
taLink Management clarified the meaning of the no context as it applies to trans-
actions in Alberta.*> At the same time, the court made it clear that in determining
whether a transaction is the public interest the regulator should consider the impact
on aboriginal interests where aboriginal property rights are at issue.*”’
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The concept of the no harm test was first used in United States by FERC in
merger transactions.*™ It was a reverse onus test stating that the merger would be
approved where it would create no harm.*”® That concept was picked up by the
OEB nine years later in what was known as the Joint MAADs case where the OEB
set down the basic rules with respect to mergers and acquisitions when it heard a
number of merger applications at the same time.**®

AltaLink Management concerned the activities of Altalink, a major Alberta
electricity transmission company.*”” AltaLink had purchased a transmission sys-
tem and expanded it across two first Nations reserves.*”® There were alternatives
to using the first Nations land but that was the lowest cost route.*” The First
Nations affected agreed to the construction of transmission line on their land “in
excha4r110ge for an opportunity to obtain an ownership interest in the transmission
line.”

A few years after the transmission line became operational the first Nations
exercised their option to acquire the interest in transmission business.*'' AltaLink
then filed an application with the AUC for approval of the transfer of the financial
interest to the first Nations group as well as approval for the transmission rates.*'

The AUC approved the transfers on the condition that the partnership agreed
not to recover from ratepayers $60,000 in incremental auditor costs and the cost
of the hearing.*"* The AUC applied the “‘no-harm test’ to measure the positive
and negative impacts of the transaction on ratepayers.”*'* The AUC rejected the
argument that routing the transmission line through First Nations land would save
$32 million and would create benefits for First Nation communities.*'> Instead,
the Commission stated that the no harm test is a forward-looking exercise and the
AUC can not consider the alleged savings because AltaLink failed to provide suf-
ficient evidence of those benefits.*'®

AltaLink then sought and obtained leave to appeal to the Court of Appeal. A
majority of Court of Appeal found that the AUC erred in considering only forward-
looking benefits stating that there was no legislative basis for that approach.*!’
The majority also found that the projects would increase the economic advantages
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on reserves which are in the public interest and should be encouraged.*'® The
Court of Appeal varied the Commission’s decision and allowed the partnership to
recover the disputed regulatory costs from ratepayers.*'’

The decision also had a concurrence by Justice Feehan. His concurrence ad-
dressed the aspect of the application that the majority determined was not neces-
sary to address. The majority concluded its decision as follows:

We allow this appeal and direct the Alberta Utilities Commission to allow two
limited partnerships ultimately controlled by the Piikani Nation and the Blood Tribe
to pass on audit and hearing costs they incur as utility owners to ratepayers. The
Commission had ordered the appellants to absorb these costs. This is the first and
only time that the Commission has issued such an order.

The Commission determined that its approval of the electrical transmission asset
transfers from Altalink Management Ltd. to the limited partnership controlled by the
Piikani Nation and the Blood Tribe would result in incremental costs to the ratepayers
— the consumers of electricity. The transferees would each incur additional annual
audit fees payable to external auditors and Commission hearing costs, estimated to
be $60,000. The Commission refused to allow the transferees to pass these costs on
to the ratepayers.

The appellant argued that the Commission, when discharging its authority under
the Alberta Utilities Act, must take into account the honour of the Crown principle
and the reconciliation concept.

These arguments presented five questions.

First, does the honour of the Crown principle apply to the decision-making au-
thority of the Commission?

Second, if so, what is the impact of the honour-of-the-Crown principle on its
decision making authority?

Third, what are the legal benchmarks of “reconciliation”?

Fourth, does the reconciliation concept apply to the decision-making authority
of the Commission?

Fifth, if so, what is the impact of the reconciliation concept on its decision-mak-
ing authority?

The Commission committed a legal error by failing to take into account all rel-
evant factors that determine whether a sale is in the public interest. Its decision to
ignore the cost savings arising from the routing of the transmission lines across the
reserves of the Piikani Nation and the Blood Tribe is an error of law.

We vary the Commission’s Decision 22612-D01-2018 by ordering that the trans-
ferees be allowed to include the incremental audit and hearing costs in their respective
tariff applications and recover them from ratepayers in the usual course.

Given our answer to the first question, we need not answer the other queries.
Only one declaration of error is needed to strip the contested order of its legal ef-
fect.

The Feehan concurrence focused on the concept of reconciliation and what
obligation that concept placed on energy regulators.**! AltaLink, in its argument
before the Court of Appeal, had emphasized the benefit that aboriginal groups
would gain from the transaction as well as the benefits that AltaLink and ultimately
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the ratepayers obtained by building the transmission line in the lowest-cost manner
by using aboriginal lands.***

In addition to correcting the error the AUC made in its definition of the no
harm test, the decision emphasized the importance of considering the impact of a
transaction on aboriginal groups in making a determination whether the transac-
tion was in the public interest.

The public interest test and the use of the no harm test in determining if the
public interest has been met is a long-accepted standard. The impact of the trans-
action on aboriginal interests is however a new and important addition. The scope
of that inquiry will become more challenging in the future.

IV. THE ENERGY ARBITRATIONS

Not all the decisions in the Canadian energy sector are made by the courts or
the energy regulators. Increasingly, a number of the decisions are made by arbi-
trators. The past year was significant because it saw the start of the legacy cases
under the North American Free Trade Agreement (NAFTA).*** That agreement
came to an end on July 1,2020.*** The new agreement called United States Mexico
Canada Agreement (USMCA) provided that NAFTA legacy claims could be
brought for a period of three years after the date NAFTA came to an end.*”> How-
ever, the NAFTA breach had to occur while NAFTA was alive.

To date there have been five NAFTA decisions in the energy sector. The
latest decision, Westmorland, was handed down in January 2022. That case con-
cerned the conduct of the Alberta government in closing the province’s electricity
generators that used coal.

A. The Past Decisions

Before turning to the new cases, we provide below a summary of prior deci-
sions.

1. Mobil Oil Corporation

In August 2007, two U.S. companies, Mobile Investment Canada and Murphy Oil
Corporation, filed a NAFTA claim for C$60 million against Canada. The two
US companies were partners in an offshore drilling project off the coast of New-
foundland, which was regulated jointly by the federal government and the province
through the Canada Newfoundland Offshore Petroleum Board.

To obtain a licence to drill, the companies had been required to submit proposals
to the Board to approve their development plan. That plan included commitments
regarding research and development. The Board provided guidelines, none of which
required specific expenditure amounts. The Board had changed this practice in 2004
and introduced new guidelines with specific expenditure targets. The claimants ob-
jected to the new guidelines, arguing that they represented a fundamental shift in
regulation that undermined the project. Mobile first went to the courts. When that
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failed, Mobile brought a NAFTA claim. In May 2012, a tribunal majority found that
Canada had violated NAFTA Article 1106. Three years later, the tribunal ordered
damages of C$132 million. A set-aside application by Canada was dismissed by the
courts.

Mobile brought a second claim for future damages relating to the 2012-2015
period, which was not covered in the original award. Despite Canada’s objections
that the second claim was barred by the three-year time limit under NAFTA and the
doctrine of res judicata, the panel allowed the claim to proceed. The parties subse-
quently extended the damage period to 2036, the date when the Mobile Oil projects
in Canada would end. The parties then reached a settlement. It was incorporated
into a consent order issued by the tribunal on 4 February 2020, granting further dam-
ages of C$35 million.**

2. Mesa Power Group

The decision of the NAFTA panel in Mesa Power involved claims under Article 1105
of NAFTA. In September 2009, the Ontario Minister of Energy directed the Ontario
Power Authority (“OPA”) to create the Feed-In-Tariff (FIT) programme, which es-
tablished the eligibility criteria, the criteria for evaluating applications, the deadlines
for commercial operation and the domestic content requirements. Those domestic
content requirements were originally set at 25 per cent but were increased later to
50 per cent. The domestic content requirements were subsequently challenged under
another regulatory regime.

The FIT programme offered 20-year power purchase agreements with the OPA,
under which the generator was a guaranteed a fixed price per kilowatt hour for elec-
tricity delivered to the Ontario grid. Contracts were available for projects located in
Ontario that generated electricity exclusively from renewable energy. Applicants
also had to establish that the project could be connected to the electricity grid through
a distribution system or transmission system. That proved to be a particular problem
for Mesa Power.

In 2011, Mesa Power Group, a US corporation owned by Texas oil tycoon
T. Boone Pickens, filed a C$775 million claim against Canada relating to the province
of Ontario’s policy of awarding power purchase agreements under the Ontario FIT
programme for the supply of renewable energy. Mesa claimed that Canada adopted
discriminatory measures, imposed minimum domestic content requirements and
failed to provide Mesa with the minimum standard treatment, in violation of
NAFTA’s investment provisions. In the end, the tribunal dismissed all of Mesa’s
claims and ordered Mesa to bear the cost of the arbitration and a portion of Canada’s
legal costs of nearly C$3 million.

3. Windstream Energy

In October 2012, Windstream Energy filed a claim against the government of Canada
in the amount of C$475 million. Following a 10-day hearing in February 2016, a
panel of three arbitrators issued an award of C$26 million, resulting from Ontario’s
decision in 2011 to suspend all offshore wind development.

The panel accepted Windstream’s argument that the government’s decision frus-
trated Windstream’s ability to obtain the benefits of the 2010 contract it had signed
with the OPA.

In November 2009, Windstream had submitted 11 FIT applications for wind
power projects, including an application for a 300MW 130-turbine offshore wind
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project near Wolfe Island in Lake Ontario. The OPA offered Windstream a FIT con-
tract in May 2010, which Windstream signed in August of that year. Under the con-
tract, the OPA would pay Windstream a fixed price for power for 20 years. In total,
the contract was worth C$5.2 billion.

During this period, the Ontario government was conducting a policy review to
develop the regulatory framework for offshore wind projects, including a proposed
Skm shoreline exclusion zone. The policy review ceased on 11 February 2011, when
the government of Ontario decided to suspend all offshore wind development until
further research was completed.

The main ground for the Windstream claim was that the Ontario decision was
arbitrary and was based on political concerns that the wind contracts would increase
electricity rates. Windstream argued that the government really had no intention of
pursuing scientific research. Canada, in response, said that Ontario was entitled to
proceed with caution on offshore wind development and that NAFTA does not pro-
hibit reasonable regulatory delays. . . .

In finding that there was a breach, the tribunal questioned whether the real ra-
tionale for the moratorium was the need for more scientific research. Just as im-
portant was the tribunal finding that Ontario made little, if any, efforts to accommo-
date Windstream, and seemed to deliberately keep Windstream in the dark.

4. Mercer International

In 2012, Mercer International, a US company, filed a C$250 million NAFTA claim
against Canada. The claim related to the company’s investment in a pulp mill located
in Castlegar, British Columbia. The mill also operated an energy generation facility
fuelled by biomass, which qualified as renewable energy under British Columbia reg-
ulation.

The claim related to actions by BC Hydro, a government-owned utility, that pro-
vided electricity to most of British Columbia and that regulated the distribution of
electricity in that province. A second utility, Fortis, provided electricity to a small
portion of the province, including the Mercer pulp mill in Castlegar.

The central issue was that Mercer was engaged in the arbitrage of power and
BC Hydro and the British Columbia Utilities Commission (“BCUC”) took steps to
prevent it. Mercer required a significant amount of electricity for its own use at its
mill. For some time, Mercer was allowed to purchase that electricity from Fortis at
low cost-based rates. At the same time, Mercer was able to sell the renewable elec-
tricity generated at its facility using biomass at market rates.

Mercer alleged that BC Hydro and the BCUC through their joint action had a
created new regulatory regime that required Mercer to use its own self-generated
electricity first before selling electricity to the grid at market prices. This removed
the arbitrage profit. Mercer argued that the other pulp mills in British Columbia were
doing the same thing and it was being discriminated against, contrary to Arti-
cles 1102, 1103 and 1503 of NAFTA. The tribunal ruled against Mercer and ordered
Mercer to pay Canada’s costs of C$9 million. . . .

There was also a question of whether Mercer was late filing its claim and violated
the three-year time limit under Articles 1116 and 1117 of NAFTA. The limitation
period involved a review of the earlier NAFTA decision in Grand River. The ques-
tion was about the date on which the investor first acquired or should have acquired
knowledge of the alleged breach and the resulting damage. The panel ultimately
found that some of the claims were time barred.*?’
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5. Westmoreland Coal

Westmoreland Coal was decided in January 2022.

In August 2019, Westmoreland Mining, a US company, filed a C$470 million dam-
ages claim against the government of Canada for breaches by the province of Alberta
of Articles 1102 and 1105 of NAFTA. In 2013, Westmoreland had acquired [several]
coal mines, including the ‘mine-mouth’ operations in Alberta at issue in this dispute.
Mine-mouth coal operations are coal mines located adjacent to power plants so that
the coal can be delivered to the power plant economically.

The value of Westmoreland’s investment was threatened in November 2015
when a new Alberta provincial government announced its Climate Leadership Plan.
Alberta, which historically had relied primarily on its abundant coal supply to fuel its
power plants, decided that it wanted to eliminate all power emanating from coal by
2030. Alberta agreed to pay out nearly C$1.4 billion to three coal-consuming power
utilities, all of which were Albertan companies. Two of the three, TransAlta and
Capital Power, also owned interests in mine-mouth coal mines, and the compensation
valued those assets. Westmoreland, unlike the three Alberta companies, was not
compensated for the early closure of its mines. . . .

The discrimination that Westmoreland faced at the hands of the Alberta govern-
ment was based on the fact that the government offered compensation to the Canadian
companies that were affected by the government’s decision to close the coal-fired
electricity generators in the province. Some C$1.4 billion in compensation was paid
to the Alberta companies but none was paid to Westmoreland.

[Canada] argued that there was no compensation for the coal mines, just com-
pensation for the electricity generators. It turned out that most of the electricity gen-
erators, but not all, owned coal mines nearby. There was some evidence that pay-
ments made by the government were compensation for early closure of the coal mines
adjacent to the generators as well as compensation for loss of the generation facility.

The . . . problem that Westmoreland faced was whether the complainant in this
arbitration was the same party as that affected at the time the Alberta government
initiated the closing of the coal mines and the related electricity generators. [As a
result], the real issue in Westmoreland was whether the tribunal had jurisdiction.
Canada claimed it did not.

Canada argued that, in the end, the claimant was not the same party that owned
the property interest when the alleged breach of NAFTA took place. The one fact
that was clear was the date of the breach of NAFTA. The decision by Alberta to close
the coal generators and the coal plants that service them was part of Alberta’s Climate
Leadership plan, which was announced on 22 November 2015. . . .

Canada argued that Westmorland was not protected by NAFTA at the time of
the alleged breach because the required investment in Canada was in 2019 not 2015.
Canada says that the claimant was not a protected investor at the time of the alleged
breach because it was not even incorporated at that time and the claimant did not own
or control the investment when the contested measures were adopted. . . .

In a decision dated 31 January 2022, the tribunal found that it did not have juris-
diction because the claimant did not exist when the payments in question were made
and did not qualify as a successor of an entity that owned the investment at the rele-
vant time, and no assignment of that right to bring a NAFTA claim could have taken
place. In short, WMH did not qualify as a protected investor. The tribunal also up-
held Canada’s two remaining objections, finding that WMH had not made a prima
facie damages claim and that the challenged measures did not relate to the claimant
or its investment.

430. Kaiser, supra note 426.



2022] CANADIAN ENERGY REGULATION 63

B. The Outstanding Cases

The following two arbitrations, Lone Pine Resources and Tennant Energy,
are still undecided.

1. Lone Pine Resources

In September 2013, Lone Pine Resources, a US-based gas and exploration company,
launched a C$119 million challenge against Canada under NAFTA. The claim re-
lated to the Province of Quebec’s suspension of oil and gas exploration under the
St Lawrence River. The moratorium was part of a wider Quebec suspension of frack-
ing, a form of horizontal drilling that has already been suspended in other US states
and Canadian provinces.

Quebec declared the moratorium in 2011, to conduct environmental impact stud-
ies concerning the use of the chemicals involved and the effects on groundwater. This
was of particular concern given that the permits that Lone Pine had acquired cover
land directly under the St Lawrence River.

Lone Pine alleged that the moratorium contravenes Articles 1105 (minimum
standard of treatment) and 1110 (expropriation) of NAFTA. More specifically, the
claimant alleged that the passing of the legislation that created the moratorium was
arbitrary, unfair and inequitable, and was based on political and populist grounds ra-
ther than actual environmental research. The claimant alleged that the revocation of
the licence expropriated its investment without compensation.

The government of Canada responded that the action was a legitimate measure
in the public interest that applied indiscriminately to all holders of exploration li-
cences that are located under or near the St Lawrence River. Canada argued that the
legislation was enacted by a fundamental democratic institution in Quebec and was
preceded by numerous studies that established the need to achieve an important pub-
lic policy objective, namely the protection of the St Lawrence River.

Canada argued that the minimum standard treatment guaranteed in Article 1105
of NAFTA does not protect investors’ legitimate expectations. Even if this were the
case, Canada said no representative of the government of Quebec communicated to
the claimant any guarantee, promise or specific assurance that could create legitimate
expectations relating to the development of hydrocarbon reserves and resources that
may be found beneath the St Lawrence River.

Canada has also argued that the disputed measure does not substantially deprive
Lone Pine of its investment because the legislation only revokes one of five explora-
tion licences granted. Finally, Canada pointed out that the act is a legitimate exercise
of the government of Quebec’s police power and, accordingly, the measure cannot
constitute expropriation. A hearing on the merits was held in Toronto in October
2017. In August 2017, the tribunal had accepted an amicus brief filed by the Quebec
Center for Environmental Law. Their main argument was that the chemicals used in
fracking were not safe for wildlife or humans; a major concern given that half of
Quebec City’s drinking water came from the St Lawrence River.?

2. Tennant Energy

Tennant Energy is a follow-on case to Mesa Power and relies on much of the evidence
developed in that case. Tennant Energy, based in Napa, California, filed a claim in
June 2017 against Canada for C$116 million relating to a breach of Article 1105 of
NAFTA.

As in Mesa Power, the claim related to the actions of the province of Ontario in
awarding contracts under the FIT contracts developed under the Green Energy Act.
Like Mesa Power, Tennant claims that the FIT contracting process was unfairly ma-
nipulated to favour the Korean consortium to the detriment of all the other applicants.
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Tennant argues that not only was there unfair manipulation, the province also
deliberately failed to release information that would put all parties on a level playing
field. These steps, Tennant argues, were inconsistent with Canada’s obligations un-
der NAFTA, including Article 1105 of Chapter 11. Tennant claimed for the follow-
ing wrongful actions:

e Ontario unfairly manipulated the award of access to the electricity transmission grid,
resulting in unfair treatment to the investors.

e  Ontario unfairly manipulated the dissemination of programme information under
the FIT programme.

e Ontario unfairly manipulated the awarding of contracts under the FIT programme.
Senior officials improperly destroyed necessary and material evidence of their in-
ter-nationally unlawful actions in an attempt to avoid liability for their wrongful-
ness.

The damages sought had a unique twist. Of the C$116 million claimed, C$35
million relating to ‘moral damages’ that the investor suffered from ‘the improper ac-
tions of the Respondent, including improper measures to suppress its wrongful con-
duct and for the gross unconscionable conduct of Ontario in the maladministration of
the program resulting in the abuse of process and detriment to the Investment and the
Investor.” This is the first NAFTA case claiming moral damages, which appears to
be the arbitration version of punitive damages. Not only does this case borrow on the
evidence from Mesa Power, it also relies on evidence from Trillium Wind, a common
law tort case discussed in the next section. Trillium Wind, Mesa Power and Tennant
are all in the same boat. They are challenging arbitrary acts of the Ontario govern-
ment in connection with wind projects. Of particular interest is the fact that in Tril-
lium Wind, the plaintiff brought an action for spoliation claiming that senior Ontario
government officials destroyed documents relevant to the case. Tennant also relies
on that evidence to support its claim of wrongful conduct and abuse of process. The
matter is currently proceeding before the tribunal. . . .

Tennant argues that it was a protected investor under NAFTA at the time of the
alleged breach because it had a beneficial interest as well as control over the protected
investments since 2011. Tennant also argued that the claims were submitted in time
because Tennant only became aware of the alleged breaches in 2015 (less than three
years before the arbitration was initiated), and that it only became aware of the alleged
breaches in 2015 with the publication of documents from another NAFTA case, Mesa
Power v. Canada, which involved claims very similar to the claim that Tennant was
bringing. As result, Canada argues that the initiation of the arbitration in 2017 was
well within the required time limit.

The ownership question is more complicated. Tennant argues that John Tennant
acquired the shares in the wind project from his brother in April 2011 and held the
assets from the outset in trust for Tennant. Tennant argues that pursuant to Article
201 of NAFTA, a trust is a recognised form of enterprise. Tennant also argues that
the residency of the trust estate is determined by the California residency of John
Tennant, and that the US trust qualifies as an investor under NAFTA Article 1139.
The claimant argues that a beneficial owner has standing to bring a claim in interna-
tional law. Tennant also argues that international law permits assignment of claim as
long as continuous nationality is maintained. The ownership issue is similar to the
islsue4§izecided recently by the Westmoreland tribunal, although a little more com-
plex.
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C. The New Cases

There are four new arbitration cases. Three are cases against Canada and one
is a case Canada brought against the United States.

1. Geophysical Service Inc

On 18 April 2019, Geophysical Service Inc and three US shareholders filed a NAFTA
claim against Canada for C$2.5 billion in damages. Geophysical is a Canadian com-
pany that specialises in collecting marine seismic data for offshore oil and gas oper-
ations. The company claims that Canada unlawfully confiscated its propriety infor-
mation and licenced it to third parties that competed with Geophysical. Geophysical
claims that it has been creating and licensing marine-scientific data for 50 years and
has spent over C$781 million creating the database and has existing licence agree-
ments with third parties worth C$2.5 billion.

Under Canadian law, Geophysical was required to submit confidential infor-
mation to Canada. The company complied with this obligation. The claimants argue
that, in submitting the data, they are entitled to protection under Canadian and inter-
national copyright law and that Canada disclosed portions of the data to third parties
in violation of this law and failed to adequately inform Geophysical of the disclosure.

The claimants brought an action in the Alberta courts against a number of Alberta
oil companies that they believed were wrongfully using their data. The Alberta Court
of Queen’s Bench held that the Canadian Petroleum Resources Act overruled the
Copyright Act. Accordingly, Canada could disclose the seismic data to third parties
including oil and gas companies that were competitors of Geophysical.

The claimants argue that Canada’s conduct concealed and misrepresented the
extent of the disclosures of its seismic data, thereby violating the minimum standard
of treatment required under NAFTA, the performance requirement of NAFTA Article
1106, and that the measures taken by Canada amount to unlawful expropriation.

An unusual but important procedural issue recently developed in this case. As is
usually the case, Canada is represented by the Trade Law Bureau of their Department
of Justice. The claimant argues that one of Canada’s counsels had a conflict of inter-
est. That counsel, before joining the Trade Law Bureau, was working on this case
for a company called Vannin Capital, a third-party provider of financial resources to
potential claimants, in exchange for a share of the case proceeds.

At the time, the counsel was working in the New York office of Vannin. Geo-
physical complained about the conflict of interest on the part of the counsel to the
Trade Law Bureau, which then temporarily removed that counsel from the file pend-
ing receipt of more information. Subsequently the Trade Law Bureau decided to
reinstate the counsel because the complainant had not provided enough information
regarding the conflict of interest. Two days later, Geophysical filed a motion under
Section 17(5) of the Federal Courts Act alleging a conflict of interest.

The court dismissed the application on three grounds — the Federal Court did not
have jurisdiction; the matter was best left to the arbitrators; and the matter was a pri-
vate property dispute with no public interest considerations. . . .

In a judgment dated 20 October 2020, Canada’s Federal Court declined the
claimant’s request to disqualify counsel for the reasons stated above. However, the
matter then proceeded back to the tribunal. The tribunal found that a request for
disqualification should be granted only if there was clear evidence of a material risk
that the counsel had received confidential information about the dispute that could be
significant in the proceedings. The tribunal concluded that the standard for disquali-
fying counsel to protect the integrity of the arbitration had been met and ordered the
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counsel to be permanently removed from acting for or on behalf of Canada in the
arbitration.

2. Koch Industries

On 17 December 2020, Koch Supply & Trading filed a NAFTA claim for C$31.3
million against Canada, relating to certain activities undertaken by the Province of
Ontario when the province cancelled its cap and trade programme.

This is the first NAFTA legacy claim. In 2016, the government of Ontario en-
acted the Climate Change Mitigation and Low Carbon Economy Act. The preamble
of the Act states that it is intended ‘to foster a high-productivity low-carbon economy
to create by 2050, a thriving society generating fewer or zero greenhouse gas emis-
sions’. The stated purpose of the Act is to combat climate change, as stated in Section
2(1):

“Recognizing the critical environmental and economic challenge of climate
change that is facing the global community, the purpose of this Act is to create a
regulatory scheme, (a) to reduce greenhouse gas in order to respond to climate
change, to protect the environment and to assist Ontarians to transition to a low-car-
bon economy; and (b) to enable Ontario to collaborate and coordinate its actions with
similar actions in other jurisdictions in order to ensure the efficacy of its regulatory
scheme in the context of a broader international effort to respond to climate change.”

The Act established the above-mentioned cap and trade programme, a market
mechanism that set an economy-wide cap on greenhouse gas emissions. It required
major emitters to limit their emissions at or below their allotted cap, or to purchase
emissions credits from others with a surplus to sell. Operational aspects of the Act
were enacted in the Cap and Trade Program Regulation (the Cap and Trade Regula-
tion), enacted pursuant to the Act.

The Act contains mandatory greenhouse gas emissions reduction targets, to re-
duce greenhouse gas emissions to below 1990 levels: by 15 per cent by 2020; by 27
per cent by 2030; and by 80 per cent by 2050.

The Act also required the government of Ontario to prepare a climate change
action plan to achieve greenhouse gas emission reduction targets and to review this
plan every five years. It obliged the Minister of the Environment to prepare annual
progress reports pursuant to the government’s action plan.

A general election was held in Ontario on 7 June 2018. The incumbent govern-
ment was defeated and was replaced by the new majority government. A press re-
lease issued by the office of the Premier-elect immediately after the election stated
that ending the cap and trade programme would be a high priority of the incoming
government, and that the ‘first act following the swearing-in of [the new] govern-
ment’ would be ‘to cancel Ontario’s current cap and trade scheme’.

The new government was sworn in on 29 June 2018. That same day, the new
government of Ontario enacted a Regulation (the Cancelling Regulation) revoking
the Cap and Trade Regulation. This had the effect of rendering Ontario’s cap and
trade programme inoperable. The Cancelling Regulation also made it an offence to
engage in transactions under the cap and trade programme on potential pain of im-
prisonment.

On 31 October 2018, new legislation was passed that stated that nothing done or
not done during the cap and trade programme would constitute expropriation.

Just prior to the cancellation, Koch had purchased C$30 million-worth of emis-
sions allowances. After the Ontario decision in July 2018 to cancel the programme,
Koch attempted to get compensation but was refused. When that happened, Koch
filed a NAFTA legacy claim.**
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Recently the Canadian government filed its first response to the Koch appli-
cation. The submission was actually filed in February 2022 but was only made
public in early August. Canada claims “that [the] purchases of emission allow-
ances made by . . . Koch Supply and Trading LP, [does not] qualify as a protected
investment under the North American Free Trade Agreement.”*> Canada argues
that the problem Koch faced was a result of the decision by “the State of California
[to] disallow[] incoming transfers of emission allowances from Ontario.”*** Can-
ada further states that “[t]he fact that Koch Supply and Trading was unable to sell
the Ontario emission allowances in [California] doesn’t make [it] a[] [legitimate]
claim under NAFTA. .. .”*7

An additional argument made by Canada is that the “Ontario legislation that
created the emission allowances [specifically] provide[] that compensation would
not be paid if changes were made to the cap and trade program . . . . Those changes
were made in June 2018 after new government came in the power. . . "% Ac-
cordingly, Canada states that “[g]iven the clear provisions in the legislation that
created the cap and trade program, the claimants could not reasonably expect that
Ontario would offer compensation to anyone in the event of a regulatory
change.”**’

3. Keystone XL No. 2

TransCanada Corporation and TransCanada Pipelines, made a claim against the
United States in 2016 under NAFTA, relating to actions by the Obama administration
when President Obama refused to grant the necessary presidential permit. The claim
sought compensation of C$15 billion. Arbitrators were appointed, but the arbitration
was discontinued on 24 March 2017 at the parties’ request when the US State Depart-
ment signed the presidential permit to construct Keystone XL at the direction of Pres-
ident Trump, who had recently taken office.

On 22 November 2021, TC Energy (formerly TransCanada Pipelines) filed a
second claim of C$15 billion in damages against the United States. This time, it was
under the legacy provisions of the USMCA. This is the third legacy claim filed under
the USMCA.

In January 2021, US President Joseph Biden signed an executive order cancelling
the presidential permit for the Keystone XL pipeline that President Trump had issued
on his first day of office.

The Keystone XL project was first proposed in 2008. If completed, it could
move 800,000 barrels of oil a day from Alberta to Nebraska and then into an existing
pipeline structure that would carry the oil to the Gulf Coast refineries. The border
crossing between the United States and Canada was completed two years ago, and 90
miles of the pipeline had been built in Canada. A permit from the American president
is required whenever a pipeline crosses the Canada—-US border, although some be-
lieve that jurisdiction belongs to Congress.

Canada and the United States completed the election of the arbitrators in March
2022. Under the legacy provisions of the USMCA, the act complained of must have
occurred while NAFTA was still in force. NAFTA was terminated on 1 July 2020.
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President Biden terminated the presidential permit in January 2021. In addition, there
are outstanding environmental and aboriginal claims designed to stop the pipeline. In
addition, the presidential permit makes it clear that the permit can be revoked at any
time at the sole discretion of the president. In short, the pipeline was by no means a
sure thing when President Biden overturned the presidential permit granted by Pres-
ident Trump.

The Keystone story gets even more interesting. One year before President Biden
cancelled the presidential permit, the government of Alberta decided to acquire C$1.5
billion in equity in TC Energy and provide a C$6 billion loan guarantee.

TC Energy and TransCanada launched their arbitration claim on 22 November
2021. On 9 February 2022, the province-owned Alberta Petroleum Marketing Com-
mission launched a NAFTA claim under the USMCA, claiming C$1.3 billion in dam-
ages in legacy claim under USMCA Annex 14C.

The claim has attracted some controversy. A legacy claim is defined as an in-
vestment an investor made between 1 January 1994 and the date of termination of
NAFTA when USMCA came into force, which was 1 July 2020. Alberta submits
that it made its investment in TransCanada on 31 March 2020.

The Alberta Petroleum Marketing Commission (APMC) said that it intends to
claim on its own behalf under NAFTA Articles 1116 and 1119, and on behalf of its
100-per-cent-owned Canadian subsidiary under NAFTA Articles 1117 and 1119.
The APMC argues that the revocation decision amounts to a violation of NAFTA’s
national treatment provision because pipelines operated by other investors in pipe-
lines running between Canada and the US did not receive the same treatment with
respect to presidential permits.

The APMC says the Keystone XL pipeline has been singled out. Rather than the
US cancelling the presidential permit, it should have developed a general policy of
reducing oil exports in response to climate change concerns. The APMC also claims
that there was a lack of due process because investors were not provided with any
opportunity to comment on the impending cancellation. The Biden decision was
made without any consultation at all. However, some argue that throughout a long
presidential campaign Mr Biden did signal that he intended to cancel the project on
his first day in office.***

4. The Michigan Arbitration

Most disputes in the energy sector between Canada and the United States have in-
volved NAFTA. There is one important dispute, however, that concerns an arbitra-
tion involving a 50-year-old treaty designed for a specific pipeline. This is the four-
year-old dispute between the State of Michigan and Enbridge regarding the Enbridge
Line 5 pipeline.

Enbridge is currently replacing Line 5, which runs from Superior, Wisconsin to
Sarnia, Ontario. The state of Michigan is opposing the underwater segment that runs
under the Straits of Mackinac in the Great Lakes. The concern relates to environ-
mental damage that could result from a leak in the pipe that currently sits on the
lakebed. The project was approved by the former Governor of Michigan, but his
successor, Governor Whitmer, challenged the constitutional validity of the project in
2018.

The Michigan District Court ruled the legislation constitutional in October 2019,
and that decision was upheld by the Michigan Court of Appeals in January 2020. In
January 2021, the Governor of Michigan ordered Enbridge to cease operating the
segment the pipeline under the Straits of Mackinac by May 2021. Enbridge argues
that the 645 mile pipeline has been operating safely for 65 years. However, to address
the concerns, Enbridge is now proposing to place the pipe in a tunnel underneath the
lakebed at a cost of C$500 million.
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Line 5 part is part of the Enbridge mainline system that transports crude from
Alberta and Saskatchewan to refineries in Michigan, Ohio, Pennsylvania, Ontario and
Quebec. Enbridge has argued that those refineries will see their capacity drop by 45
per cent if Line 5 it is not maintained. On 29 January 2021, the Michigan Department
of Environment Great Lakes and Energy approved the Enbridge application for the
permits required to build the utility tunnel under the Straits of Mackinac. However,
permits from the Michigan Public Service Commission and the US Army Corps of
Engineers are still required.

The November 2020 decision by Governor Whitmer of Michigan to revoke the
1953 easement has led to lengthy litigation, first in the state courts and more recently
in the federal courts. All of that led to a decision by Canada on 4 October 2021 to
invoke the 1977 pipeline treaty with the US. That treaty contains a mandatory nego-
tiation process pursuant to Article 9 of the 1977 treaty before formal binding arbitra-
tion proceedings can take place. Canada has intervened in supporting Enbridge, as
have the states of Louisiana and Ohio. The court proceedings have been put on hold
pending the negotiations which are still underway. !
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