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This report summarizes policy developments and legal decisions that oc-
curred at the Federal Energy Regulatory Commission (FERC or the Commission),
the Pipeline and Hazardous Materials Safety Administration (PHMSA), and the
United States Courts of Appeals in the area of natural gas regulation between July
1, 2018, and June 30, 2019.”
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I.  RULEMAKING ACTIONS

A. FERC Order No. 849: Final Rule on Interstate and Intrastate Natural Gas
Pipelines; Rate Changes Relating to the Federal Income Tax Rate

On July 18, 2018, the Commission issued Order No. 849, finalizing its pro-
cedures and regulations regarding the effect of reduced corporate income taxes
under the 2018 Tax Cuts and Jobs Act (TCJA) on certain natural gas pipelines and
their effective rates at the Commission.! Order No. 849 requires interstate natural
gas pipelines to submit Form No. 501-G, an abbreviated cost and revenue study
designed to illustrate the effect of reduced corporate tax rates, which the FERC
may then use to determine whether the pipeline’s rates may be unjust and unrea-
sonable under the Natural Gas Act (NGA).2 Exemptions to make the requisite
Form 501-G filings are provided for pipelines in NGA section 4 or section 5 pro-
ceedings as of the Form 501-G filing deadline, and pipelines that file uncontested

1. Order No. 849, Interstate & Intrastate Natural Gas Pipelines; Rate Changes Relating to Fed. Income
Tax Rate, 83 Fed. Reg. 36,672 (July 30, 2018), 164 F.E.R.C. { 61,031, reh’g denied, Order No. 849-A, 167
F.E.R.C. 161,051 (2019) [hereinafter Order No. 849].

2. ld.atP2.



4 ENERGY LAW JOURNAL [Vol. 40:2

rate settlements between March 26, 2018, and their respective Form 501-G filing
deadline.?

Previously, on March 15, 2018, the Commission issued a Notice of Proposed
Rulemaking (NOPR) proposing to require interstate natural gas pipelines to file
the new Form No. 501-G.* In addition, the Commission proposed four options to
natural gas pipelines to account for reduced corporate income taxes:

1) Simultaneous with the Form 501-G filing, make a limited NGA section
4 filing to reduce rates that reflect the pipeline’s Form No. 501-G;

2) Commit to file either an uncontested rate settlement or a general NGA
section 4 rate case before December 31, 2018 (if such a commitment is
made, the Commission will not initiate an NGA section 5 investigation of
its rates prior to that date);

3) File a statement explaining why no adjustment to rates is needed; or

4) Take no further action.’

In Order No. 849, the Commission made four adjustments to its original pro-
posals in the NOPR. First, regarding the limited NGA section 4 filing, the Com-
mission clarified that Form No. 501-G will “automatically enter a federal and state
income tax of zero” for all tax pass-through entities, consistent with its revised
policy statement on allowed income taxes.® However, the Commission noted that
a pipeline claiming a tax allowance may submit an addendum to the FERC Form
No. 501-G justifying why an income tax allowance should be included.” Second,
a Master Limited Partnership (MLP) pipeline choosing to make a limited section
4 rate filing (under option 1 above) is permitted to reflect only the income tax
reductions from the TCJA (i.e. may, but is not required, to eliminate its tax allow-
ance in compliance).® Third, for pipelines choosing to make the limited section 4
rate filing, the Commission guarantees a three-year moratorium from NGA section
5 rate investigations if the pipeline’s FERC Form 501-G shows the pipeline’s es-
timated return on equity is 12% or less.® Fourth, a natural gas company that is
organized as a pass-through entity whose entire income or losses are consolidated
on the federal income tax return of its corporate parent is subject to the federal
corporate income tax and is eligible for a tax allowance.®

The Commission explained in Order No. 849 that each Form 501-G filing
will be docketed separately, allowing interested parties to intervene, protest, and
comment within twelve days of the filing.!* Under Order No. 849, the Commis-
sion would then either choose to institute an NGA section 5 rate investigation or

3. Id.atP 159.
4. Interstate and Intrastate Natural Gas Pipelines; Rate Changes Relating to Federal Income Tax Rate,
164 F.E.R.C. 161,031 (2019) (to be codified at 18 C.F.R. Parts 154, 260, & 284) [hereinafter Order No. 849].
Id.at P 2.
Id. at P 3.
Id. at P 135.
Id. at P 3.
Order No. 849, supra note 4, at P 4.
Id. at P 3.
Id. at P 96.
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issue a notice accepting the filing.!2 Order No. 849 became effective September
13, 2018, forty-five days after date of publication in the Federal Register.*® Order
No. 849 established a staggered filing schedule and therefore, pipelines will have
between twenty-eight and eighty-four days to make their FERC Form No. 501-G
filing, depending on which one of three groups that pipeline has been placed into
under Order No. 849.1

B. Notice of Inquiry Regarding the Commission’s Policy for Determining
Return on Equity

On March 21, 2019, the FERC initiated an Inquiry Regarding the Commis-
sion’s Policy for Determining Return on Equity.?® The notice of inquiry (NOI)
sought comments in eight general areas, including the role its base return on equity
(ROE) plays in investment decision-making, whether FERC should reevaluate
how it uses the discounted cash flow (DCF) methodology to set ROEs for juris-
dictional rates, and whether it should rely on alternative models such as the risk
premium analysis (Risk Premium), capital-asset pricing model analysis (CAPM),
and an expected earnings analysis (Expected Earnings).'® FERC initiated the NOI
to reevaluate its ROE policy following the decision of the U.S. Court of Appeals
for the District of Columbia Circuit (D.C. Circuit) in Emera Maine v. FERC.Y
While Emera Maine concerned the application of FERC ROE policy under the
Federal Power Act, the FERC extended its general inquiry to seek comment on
whether ROE policy changes “should be applied to interstate natural gas and oil
pipelines.”® Comments on the NOI were due on June 25, 2019, with reply com-
ments due on July 25, 2019.* FERC has not taken further action.

Il. RATES, TERMS, AND CONDITIONS OF SERVICE

A. Abandonment

1. Columbia Gas Transmission, LLC

The FERC granted the request of Columbia Gas Transmission, LLC (Colum-
bia) to abandon in place approximately fourteen miles of existing pipeline and
associated facilities along its Line 8000 system located in Mineral County, West

12.  Id. at PP 97-98.

13. Id.atP 153.

14.  Order No. 849, supra note 4, PP 148, 261.

15. FERC Docket No. PL19-4-000 (March 21, 2019) [hereinafter NOI].

16. Id.atP29.

17.  Meghan Mandel and Miles Kiger, FERC Issues Notice of Inquiry on Roe Policy, WASH. ENERGY
REPORT (Mar. 27, 2019), https://www.troutmansandersenergyreport.com/2019/03/ferc-issues-notice-of-inquiry-
on-roe-policy/.

18. NOI, supra note 15, at 1.

19.  FEDERALREGISTER.GOV, INQUIRY REGARDING THE COMMISSION’S ELECTRIC INCENTIVES POLICY,
(Mar. 28, 2019), https://www.federalregister.gov/documents/2019/03/28/2019-05895/inquiry-regarding-the-
commissions-electric-transmission-incentives-policy.
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Virginia and Allegany County, Maryland.?® Columbia filed the application in No-
vember 2017 to abandon these facilities as part of its multi-year, comprehensive
modernization program to address aging infrastructure.?* Direct Energy Business
Marketing, LLC (Direct Energy) and Columbia Gas of Maryland, Inc. (CMD)
filed comments on the application.?? Direct Energy challenged the cost of Colum-
bia’s Line 8000 modernization program, while CMD requested that the FERC
condition certificate authority on Columbia’s payment for all costs of converting the
residential tap customers served by CMD to the use of an alternative energy source,
and require that natural gas service to the affected residential tap customers be con-
tinued until CMD has obtained any necessary abandonment authority from the Mar-
yland Public Service Commission.
The FERC rejected the comments and approved the abandonment.?* The FERC
found that because the pipeline segments Columbia proposed to abandon “will be
replaced by the proposed segments discussed below, the proposed abandonment
will not detrimentally impact Columbia’s ability to meet its existing service obli-
gations” or “jeopardize the continuity of existing service because Columbia states
that the existing pipeline will remain in service during installation of the replace-
ment pipeline and the replaced pipeline will retain the current [maximum allowa-
ble operating pressure] of 273 [pounds per square in gauge].”? The FERC also
rejected CMD’s request to condition certificate authority until CMD obtains aban-
donment authority from the Maryland Public Service Commission, stating that
“CMD did not specify the regulatory approvals it may need or the amount of time
that it may take to secure such regulatory approvals,” so it was not “appropriate to
condition the abandonment authorization issued herein upon the receipt of any
state regulatory approvals.”?®

2. Alliance Pipeline L.P.

The FERC granted the request of Alliance Pipeline L.P. (Alliance) to reduce
the certificated capacity and firm service obligation on its Tioga Lateral.?” Alli-
ance filed an application in November 2018 to restate its current certificated ca-
pacity on the Tioga Lateral as 96 MMcf/d, which was a reduction from the capac-
ity of 126.4 MMcf/d specified in Alliance certificate because, according to
Alliance, the lower certificated capacity would more accurately reflect the existing
firm capacity of the Tioga Lateral’s installed facilities.”® Given that Alliance’s
application sought to reduce its certificated capacity, the FERC treated Alliance’s
application as a request to partially abandon service.?® A group of shippers, in-

20. Columbia Gas Transmission, LLC, 166 F.E.R.C. 161,037 at P 1 (2019).
21. Id.atPP1,4.

22. Id.atP12.

23, Id.

24. Id.at PP 17-18.

25. 166 F.E.R.C. 161,037 at P 16.

26. Id.atP17.
27.  Alliance Pipeline L.P., 167 F.E.R.C. 1 61,145, at PP 1-2 (2019).
28. Id.atP16.

29. Id.atP1.
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cluding BP Canada Energy Marketing Corporation and Hess Corporation (Indi-
cated Shippers) “filed comments questioning Alliance’s justification of its pro-
posal.”® Indicated Shippers argued that Alliance failed to file any information
supporting its contention that the firm service capacity of the Tioga Lateral was
actually 96 MMcf/d and requested the Commission require Alliance to explain and
justify the reduction in the pipeline’s firm service capacity.® Alliance responded
with information showing that earlier upgrades of the Tioga Lateral were opti-
mized to serve the pipeline’s current firm service subscribed capacity of 61.5
MMcf/d and hydraulic flow models supporting its position.®? Based on Alliance’s
filings, the FERC approved Alliance’s application, stating that because “Alliance
only has firm contracts for 61.5 MMcf/d on the Tioga Lateral, we find that reduc-
ing the Tioga Lateral’s certificated capacity . .. will not adversely impact Alli-
ance’s ability to maintain its existing contractual obligations to serve its existing
customers.”® Therefore, Alliance’s abandonment of service was supported by the
public convenience and necessity.

3. Transcontinental Gas Pipe Line Co., LLC

The FERC granted the request of Transcontinental Gas Pipe Line Co., LLC
(Transco) to partially abandon the storage capacity of its Eminence Salt Dome
Storage Field (Eminence Storage Field).*® Transco requested that the FERC re-
duce the certificated maximum pressures of Caverns 5 and 6 of the Eminence Stor-
age Field due to concerns about operational integrity.*® Transco did not seek to
alter the maximum pressure of Cavern 7 in its filing.3” The North Carolina Utilities
Commission (NCUC) filed a protest to the application alleging that Transco’s ap-
plication did not contain sufficient data and supporting information to justify the
requested revisions to the pressures of Caverns 5 and 7.3 In response, Transco
clarified that it was not seeking to reduce pressures in Cavern 7 and that the reduc-
tion in the pressure to Cavern 5 was supported by previous studies Transco sub-
mitted as part of required semi-annual reports to the FERC.% Based on these rep-
resentations, the FERC approved Transco’s application, stating the reduction in
certificated maximum pressures would not affect any currently-subscribed storage
customers, and “the abandonment and amendment are necessary to ensure the in-
tegrity of the caverns and safe operation of the facility.”*® However, the FERC
conditioned its approval on Transco continuing to monitor Caverns 5, 6, and 7 of

30. Id.atP8.

31 Id.

32. 167 F.E.R.C. 161,145 at PP 9-11.
33. Id.atP16.

34, Id.

35.  Transcontinental Gas Pipe Line Co., LLC, 166 F.E.R.C. 61,044 at PP 1-2 (2019).
36. Id.atP14.

37. 1d.
38. Id.atP24.
39. Id.atP25.

40. 166 F.E.R.C. 161,044 at PP 31, 33.
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the Eminence Storage Field and to file semi-annual reports for five years following
completion of any repairs.*

B. Acquisition Premium

1. RHenergytrans, LLC

The Commission denied RH energytrans, LL.C’s (RH energytrans) proposal,
as part of its NGA Section 7(c)** application to acquire and convert 31.6 miles of
existing natural gas pipeline facilities and existing compression facilities to in-
clude the “fair market value” for such facilities in its rate base instead of the orig-
inal cost less accumulated depreciation.** As part of its proposal, RH energytrans
concluded that the fair market value of those natural gas facilities was
$12,900,000, compared to an estimated original cost less accumulated deprecia-
tion of $2,544,751, resulting in a proposed acquisition adjustment of $10,355,249
in its rate base.** The Commission denied the request, finding that RH energytrans
did not satisfy the Longhorn substantial benefits test.*> The Commission held that
the relevant assets were not being put to a different public use or placed in FERC-
jurisdictional service for the first time.*® In addition, the Commission found that
because there was an affiliate relationship between the buyer and seller, the
amount paid to acquire the facilities should be based on net book value.*’

C. Capacity Release

1. Transwestern Pipeline Co., L.L.C.

In its order addressing a reserved issue resulting from an uncontested stipu-
lation and agreement in Transwestern’s latest NGA Section 4 rate case, the FERC
found that Transwestern Pipeline Co., L.L.C. (Transwestern) neither interpreted
nor implemented its tariffs consistent with the FERC’s capacity release policies.*®
Customers of Transwestern opposed paying additional charges for using second-
ary points outside the primary path of released capacity and argued that the pipe-
line must offer the same discounted rates to a replacement shipper as it agreed to
charge the releasing shipper.*® Transwestern argued that the replacement shipper
must negotiate its own secondary point rate, regardless of the rate paid by the re-
leasing shipper or the release agreement rate between the releasing and replace-
ment shippers.*

The FERC disagreed with both contentions and stated that, in general, the
rate a replacement shipper pays for service is established by an agreement between

41. Id.atP 34.

42. 15U.S.C. § 717f(c) (2012).

43. RHenergytrans, LLC, 165 F.E.R.C. 161,218 at P 36 (2018).

44. Id.at P 36.

45. 1d. at P 40 (citing Longhorn Partners Pipeline, 73 F.E.R.C. 161,355 (1995)).
46. Id. at PP 40-41.

47. Id.atP42.
48.  Transwestern Pipeline Co., L.L.C., 167 F.E.R.C. 161,040 at P 1 (2019).
49. Id.atP2

50. Id.
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the releasing shipper and the replacement shipper.>* However, if a replacement
shipper uses a secondary point that is not covered by the releasing shipper’s dis-
count agreement, the releasing shipper may be charged additional reservation
charges not exceeding the maximum rate.>? Further, a releasing shipper may in-
clude a condition in the release agreement stating that the replacement shipper
cannot use secondary points where the releasing shipper does not have a discount
agreement, or they must compensate the releasing shipper if additional charges are
incurred.®

2. MarkWest Pioneer, L.L.C.

The FERC rejected tariff records filed by MarkWest Pioneer, L.L.C. to per-
mit capacity release under its Rate Schedule FT-2.>* FERC concluded that the
tariff records were contrary to its policy prohibiting shippers receiving service un-
der rate schedules that have one-part volumetric rates from releasing their capacity
using capacity release tariff provisions.®® The FERC cited Order No. 636-B, in
which it explained that customers who pay a one-part volumetric rate do not have
a resgrvation charge against which to credit revenues from the replacement ship-
per.®

3. Southern Star Central Gas Pipeline, Inc.

In a letter order, the FERC accepted, subject to condition, filings by Southern
Star Central Gas Pipeline, Inc. (Southern Star) including revised tariff records for
a non-conforming discount agreement and an amended Rate Schedule FTS-M
transportation service agreement with Empire District Electric Co. (Empire).%’
The discount agreement with Empire included a provision allowing Southern Star
to market Empire’s released capacity at the maximum rate or a rate greater than
the maximum rate for releases longer than one year.®® However, the FERC’s ca-
pacity release regulations prohibit releases for greater than one year to exceed the
applicable maximum rate.>® The FERC found this deviation impermissible and
ordered Southern Star to file revised tariff records.®® The FERC accepted the fil-
ings on condition that when Southern Star acts as a shipper’s agent when market-
ing capacity that it complies with section 284.8(b)(2).%*

51. Id.atP3.

52. Id.

53. 167 F.E.R.C. 161,040 at P 62.

54. MarkWest Pioneer, L.L.C., 166 F.E.R.C. 1 61,167 at P 1 (2019).

55. Id.atP8.

56. Pipeline Service. Obligations, and Revisions to Regulations Governing Self-Implementing Transpor-
tation Under Part 284 of the Commission’s Regulations Regulation of Natural Gas Pipelines After Partial Well-
head Decontro, 61 F.E.R.C. 161,272, at p. 61,998 (1992).

57.  Southern Star Central Gas Pipeline, Inc., 165 F.E.R.C. 161,270 at PP 1-2 (2018).

58. Id.atP4.

59. 18 C.F.R. § 284.8(b)(2) (2008).

60. 165F.E.R.C.161,270atP 8.

61. Id.
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4. ARP Mountaineer Production, L.L.C.

The FERC granted temporary waivers to ARP Mountaineer Production,
L.L.C. (ARP Mountaineer) and Summit Natural Resources, L.L.C. (Summit) to
facilitate the permanent release and assignment of capacity from ARP Moun-
taineer to Summit, and to lift the prohibition on capacity release transactions above
the maximum rate.%> The capacity was assigned to ARP Mountaineer from East
Tennessee Natural Gas, L.L.C. (East Tennessee) at a negotiated rate greater than
East Tennessee’s applicable maximum rate to facilitate a purchase and sale agree-
ment between ARP and Summit under which Summit will acquire all, or substan-
tially all, of ARP Mountaineer’s coal bed methane natural gas production assets
in West Virginia and Virginia.? The Commission granted the waiver because
there was no need to post for higher bidders when the rate already exceeded the
maximum recourse rate, and the pipeline was financially indifferent to the capacity
release.®*

D. Cost Trackers

1. Trailblazer Pipeline Co., LLC

Trailblazer Pipeline Co. LLC (Trailblazer) “filed pro forma tariff records set-
ting forth a proposed cost recovery mechanism (CRM)” that would “implement an
additional reservation rate to recover eligible costs incurred for system safety, in-
tegrity, reliability, environmental, and cybersecurity issues.”®® Trailblazer pro-
posed that separate, hon-discountable reservation rates be established for its “Ex-
isting System and Expansion System—separate rate tranches based on the vintage
of the pipeline facilities—and that any eligible costs incurred be allocated to the
proper CRM charge depending on the nature of the charge.”®® Protestors raised
several issues with the proposed CRM, including (1) Trailblazer did not comply
with the Cost Recovery Mechanism Policy Statement’s requirement to engage in
a meaningful collaborative effort with its shippers to develop the CRM prior to
filing; (2) the CRM relies on speculative costs and events for its justification since
Trailblazer did not anticipate any costs incurred under the mechanism until at least
2021; (3) “Trailblazer did not include a list of specific capital modernization pro-
jects for inclusion in the tracker nor identify facilities that need upgrading or re-
placement, along with an upper limit on capital costs projected to be spent and a
schedule for completing the projects”; (4) the definition of costs eligible for the
CRM “appears to include both capital costs and operating expenses”; (5) Trail-
blazer did not include accounting controls and procedures necessary that only eli-
gible costs are recovered through the tracker; (6) “Trailblazer’s base rates have not
first been shown to be just and reasonable, nor has Trailblazer provided any off-
setting compensatory base rate reduction from those rates”; and (7) the proposed
duration of the CRM, which is the earlier of ten years or the effectiveness of a new

62. ARP Mountaineer Prod., L.L.C. & Summit Nat. Res., 164 F.E.R.C. 61,143 at P 1 (2018).
63. Id.atP2.

64. Id.atP5.

65. Trailblazer Pipeline Co., 164 F.E.R.C. 161,074 at PP 1, 17. (2018).

66. Id.atPP4,17.
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section 4 rate case.’” The FERC accepted and suspended, subject to refund, the
proposed tariff records and established hearing procedures.%®

2. WBI Energy Transmission, Inc.

WBI Energy Transmission, Inc. (WBI) filed tariff records proposing a sur-
charge mechanism entitled Capital, Environmental and Safety Cost Recovery
Mechanism (CESCRM).®® “WBI state[d] that the [] CESCRM surcharge would
recover non-recurring System Integrity and Reliability Eligible Costs associated
with specific projects and non-recurring pipeline safety eligible costs and environ-
mental compliance eligible costs.”” “WBI state[d] that the amounts to be recov-
ered [under the CESCRM] would be subject to cost limits and that the [ CESCRM
would have five annual terms over which projects would be constructed and would
be subject to an annual review.””* Protestors argued that the CESCRM was incon-
sistent with the FERC’s Cost Recovery Mechanism Policy Statement for several
reasons, including (1) WBI had not demonstrated that its base rates are just and
reasonable; (2) the eligible costs included in the CESCRM are not specifically
identified, and may not be one-time capital costs, or otherwise require separation
from the CESCRM; (3) the CESCRM does not protect against cost shifting as it
would use actual billing determinants each year; (4) the CESCRM would continue
indefinitely; (5) WBI did not engage with its customers and discuss the CESCRM
prior to filing; (6) WBI included general maintenance and repair projects; and (7)
WBI did not set an upper limit on includable capital costs for each project.”? WBI
responded that the direct testimony it filed with its proposal specified four one-
time capital projects, as well as an estimate of the costs, included under the
CESCRM, and noted that its proposed tariff language included upper limits on
capital costs recovered under the CESCRM.” The FERC accepted and suspended,
subject to refund, WBI’s proposed tariff records and established hearing proce-
dures.”

3. Columbia Gas Transmission, LLC

The FERC accepted tariff records filed by Columbia Gas Transmission, LLC
(Columbia) to implement a Stipulation and Agreement (Modernization Il Settle-
ment) approved by the FERC on March 17, 2016, including tariff records concern-
ing Columbia’s Capital Cost Recovery Mechanism (CCRM).”® Columbia stated
that, pursuant to the Modernization Il Settlement, the CCRM allows it to recover,
via annual filings, its capital revenue requirement for specified capital investments

67. Id.at PP 25-28.

68. Id.atP37.

69. WBI Energy Transmission, Inc., 165 F.E.R.C. 1 61,192 (2018).
70. Id.atP 10.

71, 1d.

72. Id.at PP 15-17.

73. Id.at PP 18-19.

74. 165F.E.R.C.161,192atP 2.

75.  Columbia Gas Transmission, LLC, 166 F.E.R.C. 161,069 (2019).
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made under Columbia’s modernization program.”® Columbia stated that the
CCRM permits it to recover its revenue requirement for projects to rehabilitate or
replace specifically-identified eligible facilities through a separately-tracked addi-
tion to the recourse rate applicable to certain schedules, and that Columbia would
file to revise its CCRM rate on or before December 31 of each year, to become
effective February 1 of the following year.”” Furthermore, Columbia stated that it
allocated its revenue requirement to the rate schedules to develop its proposed
CCRM rate to become effective February 1, 2019, utilizing billing determinants
in effect from February 1, 2019 through January 31, 2020.®

In a protest, Washington Gas Light Co. argued that Columbia erroneously
excluded a large contract with Antero Resources Corporation (Antero) from the
calculation of the CCRM rate, resulting in an understatement of the billing deter-
minants by about 8%.7° In response, Columbia argued that it properly excluded
the Antero contract from the calculation of the CCRM rate based on the plain lan-
guage of the Modernization Il Settlement, which provides that billing determinants
associated with contracts for capacity on incrementally-priced projects are in-
cluded in the CCRM rate if those contracts meet the FERC’s threshold require-
ments for “rolled-in” rate treatment.2® The FERC agreed that Columbia properly
excluded the Antero contract from the calculation of the CCRM rate, finding that
the Antero contract relates to an incremental project that does not qualify for
rolled-in rate treatment and thus is not includable pursuant to the Modernization
Il Settlement.8!

4. Southern Star Central Gas Pipeline, Inc.

The FERC approved a Stipulation and Agreement of Settlement (Settlement)
filed by Southern Star Central Gas Pipeline, Inc. (Southern Star) that implements
a Modernization Capital Cost Recovery Mechanism (CRM).82 The CRM estab-
lished by the Settlement describes facility costs eligible for inclusion in a new
surcharge. The Settlement states that the CRM will provide for surcharges that
will be collected between March 1, 2020 and October 31, 2021.8 Under the terms
of the Settlement, during calendar years 2019 and 2020, Southern Star will spend
at least $50 million in capital costs on capital maintenance.?* The Settlement also
includes a listing of facilities currently planned to be placed into service in 2019
and 2020.%8° FERC found that the Settlement appears fair and reasonable and in
the public interest.

76. Id.atP3.

77. 1d.

78. Id.atP5.

79. Id.atP8.

80. 166 F.E.R.C. 161,069 at PP 10-12.
81. Id.atP14.

82. 165F.ER.C.161,270atP 1.

83. Id.atP6.

84. Id.

85. Id.

86. Id.atP12.
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5. Port Arthur Pipeline, LLC

The FERC rejected a proposed cost tracker proposed by Port Arthur Pipeline,
LLC (Port Arthur Pipeline) in connection with Port Arthur’s Pipeline’s certifica-
tion application pursuant to NGA section 7(c) to construct and operate a new nat-
ural gas pipeline system designed to transport up to 2 million MMBtu of natural
gas per day from interconnections in Cameron Parish, Louisiana and Orange and
Jefferson Counties, Texas to a new liquefaction project in Port Arthur, Texas.®” In
its application, Port Arthur Pipeline proposed tracking mechanisms for cost in-
creases due to any new pipeline safety or greenhouse gas regulations issued after
approval of Port Arthur Pipeline’s initial rates.®® Port Arthur Pipeline’s proposed
General Terms and Conditions Section 13.29.3 stated that Port Arthur Pipeline
would file annually to revise a Transmission Pipeline Safety Costs and Green-
house Gas Costs Surcharge for each zone on or before September 30 of each year
to become effective November 1.8 The FERC found that Port Arthur Pipeline’s
proposal did not meet the Cost Recovery Policy Statement’s standards.® Specifi-
cally, the FERC found that Port Arthur Pipeline’s proposal did not show that its
shippers supported the surcharge, nor did the proposal offer a method to allow for
a periodic review of whether the surcharge and Port Arthur Pipeline’s base rates
remain just and reasonable.®® Moreover, the FERC found it speculative to antici-
pate what types of costs Port Arthur Pipeline may incur under federal, state, or
local legislation, whether such costs should be recoverable, and, if recoverable,
the manner in which they should be recovered.®> However, the FERC noted that
its rejection was without prejudice to Port Arthur Pipeline filing a proposal in the
future if it actually incurs such costs or if the proposal complies with the Cost
Recovery Policy Statement.*

E. Fuel

1. ANR Pipeline Co.

On March 29, 2019, the Commission accepted and suspended ANR Pipeline
Co.’s filed revised Tariff records, revising its annual Transporter’s Use percent-
ages and Electric Power Cost Charge for its transportation and storage services
pursuant to the fuel and EPC re-determination provisions in the General Terms
and Conditions of ANR’s FERC Gas Tariff.* At issue was whether ANR’s cur-
rent fuel methodology accurately accounted for the fact that ANR’s transportation
path recently changed from a predominantly south-to-north flow to a north-to-
south flow.*® Historically, the south-to-north flow path was considered a forward

87. Port Arthur LNG, LLC, 167 F.E.R.C. 1 61,052 (2019).

88. Id.atP54.

89. Id.

90. Id.atP56.

91. Id.

92. 167 F.E.R.C. 161,052 at P 56.
93. Id.

94.  ANR Pipeline Co., 166 F.E.R.C. { 61,239 (2019).
95. Id.atP6.
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haul and was appropriately charged a corresponding fuel charge for the fuel
needed to transport such gas on ANR’s system, whereas backhauls are not as-
sessed a fuel charge under ANR’s Tariff.%

Because of increased supply receipts on the northern end of ANR’s Southeast
Leg (SE Leg) from Appalachian-region supply sources, the flow patterns on ANR,
and the SE Leg in particular, have changed substantially. Data provided by ANR
demonstrates that physical natural gas flows on the SE Leg in 2018 reversed such
that the gas predominantly flows in a north-to-south direction and has consistently
maintained that same direction through 2018.°" Allegedly, ANR improperly ap-
plied the fuel-use methodology in its Tariff by assuming that all north-to-south
flows continue to qualify as backhauls that do not require any fuel and, as such,
are not charged ANR’s Transporter’s Use percentage.®® It was alleged that ANR’s
filing unjustifiably rewarded shippers using north-to-south flow paths by requiring
other shippers to subsidize the fuel charges they cause.*

The Commission did not find that gas flows on ANR’s SE Leg moving pre-
dominantly in a north-to-south direction fall within the definition of backhaul; nor
did it find the flows to be exempt from Transporter’s Use percentage or EPC
charges.’® Given ANR’s failure to adequately explain how its current Tariff al-
lows it to exempt north-to-south forward hauls on the SE Leg from its Trans-
porter’s Use Percentage calculations, the Commission accepted and suspended
ANR’s Tariff records, to be effective April 1, 2019, subject to refund, and subject
to ANR'’s filing either (a) revised Tariff records properly assessing the Trans-
porter’s Use Percentage and EPC charges on the actual flow of gas, including the
forward haul flows on the SE Leg, or (b) a detailed explanation of how ANR’s
original filing is consistent with its currently effective Tariff.2t

2. BP Energy Co., et al. v. Dominion Energy Cove Point LNG, LP

On March 21, 2019, the Commission denied a complaint by BP Energy Co.,
Equinor Natural Gas LLC and Shell NA LNG LLC alleging that Dominion Energy
Cove Point LNG, LP (Cove Point) was assessing an improper fuel charge.'> Ob-
serving that the essential purpose of NGA section 5 is to provide a means to re-
evaluate previously accepted tariff language, the Commission rejected Cove
Point’s arguments that the complaint constituted an unlawful collateral attack on
Cove Point’s most recent fuel tracker filing.'®® Finding no procedural bar to the
Complaint, the Commission considered whether Cove Point properly applied the
tariff language to determine whether Cove Point charged Complainants the appro-
priate rate.1%

96. Id.

97. Id.atP7.

98. Id.atP8.

99. 166 F.ER.C.161,239atP9.
100. Id.atP 16.
101. ld.

102. BP Energy Co. v. Dominion Energy Cove Point LNG, LP, 166 F.E.R.C. 61,195 (2019).
103. Id.atP 24.
104. Id.atP 26.
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Complainants argued that Cove Point’s actions in allocating fuel charges did
not correspond to the tariff language in effect at the time, and therefore violated
NGA section 4(d)'® and section 154.207 of the Commission’s regulations'® by
making a tariff change without prior notice and without prior Commission ap-
proval.1®” The Commission disagreed, holding that Cove Point’s tariff conforms
with the general principles of the Commission’s jurisprudence on variable cost
trackers. The Commission denied the complaint.1%

3. Transcontinental Gas Pipe Line Co., LLC

On January 18, 2019, the Commission rejected Transcontinental Gas Pipe
Line Co., LLC’s (Transco) tariff record revising the firm and interruptible trans-
portation fuel percentages applicable to Zones 1, 2, and 3 of its system.®® Transco
proposed to “clarify that fuel would be retained on [] south-bound and north-bound
movements . .. .”*% Previously, Transco retained fuel exclusively for north-bound
movements.*! Transco styled its December 20, 2018 filing as a “Clean-Up Filing
for Fuel Matrices and Gulf Connector Rates.”**? Following FERC’s public notice
of the filing, Indicated Shippers filed a protest, seeking summary rejection.**®

Transco argued that the instant filing was a clean-up filing that did not include
proposals regarding new or increased fuel retention percentages.!* Transco
claimed the filing was merely the “appropriate application of Transco’s existing,
Commission-approved fuel retention rates,” that its tariff allows for out-of-cycle
fuel rate filings, and that its filing cannot be rejected since it complies with the
Natural Gas Act and Commission policy.!*® Accordingly, Transco requested that
the Commission accept the tariff records as proposed.''® The Commission ac-
cepted Transco’s proposed tariff record correcting the Gulf Connector Rates, ef-
fective December 1, 2018.1%

However, “the Commission reject[ed] Transco’s tariff record revising its firm
and interruptible fuel percentages.”*!® Transco’s tariff filing constituted a rate in-
crease, because it “impose[d] fuel charges on south-bound transactions in Zones
1, 2, and 3 for the first time,” notwithstanding Transco’s claim to the contrary.®
The Commission reasoned that, Transco had never before submitted, nor did the
Commission approve fuel charges “on south-bound transactions in Zones 1, 2, and

105. 15U.S.C. §717c(d) (2012).

106. 18 C.F.R. § 154.207 (2019).

107. 166 F.E.R.C. {61,195 at P 27.

108. Id. at PP 32, 35.

109. See generally 166 F.E.R.C. 1 61,044.

110. Id.atP2.

111, 1d.

112, ld.

113. Id.atP3.

114. 166 F.E.R.C. 161,044 atP 7.
115. Id.atP7.

116. Id.

117. Id.atP8.

118. Id.atP9.

119. 166 F.E.R.C. 161,044 atP 9.
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3” and, by “proposing to apply the fuel percentages to transactions that did not
previously incur fuel charges, Transco was proposing a rate increase pursuant to
section 4 of the NGA.”*2 The Commission concluded that Transco failed to pro-
vide the documentation necessary to meet its burden under NGA section 4 to show
its proposal was just and reasonable.?

4. Spire STL Pipeline LLC

On August 3, 2018, the Commission authorized Spire STL Pipeline LLC to
“construct and operate a new 65-mile interstate natural gas pipeline system, ex-
tending from an interconnection with Rockies Express Pipeline LLC in Scott
County, Illinois, to interconnections with both Spire Missouri Inc. and Enable Mis-
sissippi River Transmission, LLC in St. Louis County, Missouri.”*?> Spire also
requested

approval of its proposed pro forma gas tariff, a blanket certificate under Part 157,
Subpart F of the Commission’s regulations to perform certain routine construction
activities and operations, and a blanket certificate under Part 284, Subpart G of the
Commission’s regulations to provide open-access firm and interruptible natural gas
transportation and transportation-related services.!?

“In footnote 2 of its Statement of Currently Effective Rates, Spire reserve[d]
the right to not assess the fuel use percentage when no fuel is used.”?* The Com-
mission has permitted pipelines to exempt transactions from fuel charges if the
pipeline can demonstrate that the identified transactions listed in a pipeline’s tariff
do not require fuel.!® The Commission directed Spire to eliminate footnote 2,
because it failed to meet the Commission’s criteria.*?®

“Footnote 3 of Spire’s Statement of Currently Effective Rates state[d] ‘Rate
Schedule PALS Service will not be assessed Fuel Use and Lost Gas Percentages
or the [annual charge adjustment] surcharge.’*?” The Commission allows parking
and lending service transactions to be exempt from fuel charges if the pipeline can
show that no fuel is used in performing a transaction.’?® Spire’s PALS rate sched-
ule contemplates the return of loaned quantities or the withdrawal of parked quan-
tities at ““mutually agreed upon point(s) on Spire’s system,’” thereby allowing fuel
charges for PALS transactions at different points.'?® Accordingly, the Commis-
sion directed Spire to revise its Statement of Currently Effective Rates.®

Section 20.3 of Spire’s general terms & conditions provided that the calcula-
tion of current fuel use and lost gas percentages were:

120. Id.

121. Id.atP 10.

122.  Spire STL Pipeline, LLC, 164 F.E.R.C. 61,085 at P 1 (2018) (order issuing certificates). Commis-
sioners LaFleur and Glick wrote separate dissents from the Commission’s order.

123.  ld.
124. 1d.at P 143.
125. Id.

126. 164 F.E.R.C. 161,085 at P 143.
127.  Id.atP 144.

128. ld.

129. ld.

130. Id.
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(a) Fuel Use Percentage: The current Fuel Use Percentage shall be determined on the
basis of the projected quantities of Gas that shall be used for the routine operation
and maintenance of Spire’s pipeline system divided by the estimated quantities of
Gas for transportation under Rate Schedules FTS and ITS for the Recovery Period.
(b) Lost Gas Percentage: The current Lost Gas Percentage shall be determined on the
basis of the projected quantities of Gas that shall be required for Lost Gas divided by
the estimated quantities of Gas for transportation under Rate Schedules FTS and ITS
for the Recovery Period.**!

The Commission determined that Spire’s proposed language in section 20.3
failed to explain how Spire would produce the projections and estimates used to
compute the fuel use and lost gas percentages.’*? Consequently, the Commission
directed Spire to revise section 20.3 of the general terms & conditions to explain
how Spire would produce those projections and estimates.**

F. Gas Quality: Venture Global Calcasieu Pass, LLC and TransCameron
Pipeline, LLC

On February 21, 2019, the Commission authorized a proposal by Venture
Global Calcasieu Pass, LLC (Venture Global) under section 3 of the NGA* to
site, construct, and operate a new liquefied natural gas export terminal and associ-
ated facilities along the Calcasieu Ship Channel in Cameron Parish, Louisiana
(East Lateral Project) as well as TransCameron’s proposal under section 7(c) of
the NGA to construct and operate the East Lateral Project.’® Section 3.5 of the
general terms & conditions of TransCameron’s pro forma tariff stated:

Delivery Point Obligations. Upon mutual agreement between Transporter and a
downstream Interconnecting Party, Transporter may temporarily deliver Gas that
does not conform to the quality specifications set forth in GT&C Section 3.1, if Trans-
porter, in its reasonable operational judgment and in a not unduly discriminatory man-
ner, determines that such delivery will not interfere with its ability to: (1) maintain
prudent and safe operation of part or all of Transporter’s pipeline system and ensures
that such agreement does not adversely affect Transporter’s ability to provide firm
services. Transporter may post waivers on its EBB at its discretion and will report
waivers in accordance with Part 358 of the Commission’s Regulations. 1%

The Commission found the emphasized language was inconsistent with sec-
tion 358.7(h)(2) of its regulations requiring a transmission provider to post an in-
ternet web site notice of each waiver of a tariff provision granted in favor of an
affiliate, unless the waiver had been approved by the Commission.*” The Com-
mission directed TransCameron to revise GT&C Section 3.5 accordingly.®®

131. 164 F.E.R.C. 161,085 at P 168.

132. Id.atP 169.

133, Id.

134. 15U.S.C.§717b (2012).

135. Venture Global Calcasieu Pass, LLC and TransCameron Pipeline, LLC, 166 F.E.R.C. 161,144 (2019)
(Venture Global) (order granting authorizations under sections 3 and 7 of the NGA). Commissioner LaFleur
wrote a separate concurrence decision and Commissioner Glick dissented.

136. Id. at P 44 (emphasis in original).

137. Id.at P 45.

138. Id.
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G. Jurisdiction

1. Big Bend Conservation Alliance v. FERC

The D.C. Circuit denied a petition for review filed by Big Bend Conservation
Alliance, which challenged the Commission’s jurisdictional determination con-
cerning the interaction between sections 3 and 7 of the NGA in Trans-Pecos Pipe-
line, LLC.?* Big Bend argued that the FERC erroneously held it lacked jurisdic-
tion over the upstream intrastate segment of the project that would connect to the
export facility approved in the Order.2*® Big Bend also argued that the impacts of
that upstream segment had to be considered as part of the National Environmental
Policy Act (NEPA) review of the export facility.**! The court found it could not
consider arguments that the upstream segments were part of the export facility
under NGA section 3 because these arguments were not raised in Big Bend’s re-
hearing request.’*? The court also rejected Big Bend’s argument that the upstream
segment was jurisdictional as “an interstate pipeline subject to Section 7” of the
NGA,*® because, although connected to interstate pipelines, the FERC ““permissi-
bly found both that there is enough Texas-sourced gas to support the pipeline and
that it initially will carry only Texas-sourced gas.”** In response to arguments
that interstate transportation would soon commence under Section 311, the Court
found that “such concerns about future developments . .. are misplaced on this
record” because the Commission found no evidence of evasion.!* The court
therefore held that “the Commission reasonably concluded that it lacked jurisdic-
tion over the pipeline.”**® The court also rejected arguments that the project was
impermissibly segmented and that “the need for this permit ‘federalized’ the pro-
ject. 147

2. Gulf South Pipeline Co., LP

The FERC found that it would lack jurisdiction over approximately 189.8
miles of pipeline located in Texas and Louisiana in connection with approving
their abandonment by sale to Tristate NLA, LLC (Tristate).!*® Gulf South Pipeline
Co., LP (Gulf South) entered into a purchase and sale agreement with Tristate.4°
Concurrent with Gulf South’s application for abandonment, Tristate sought a de-
claratory order finding that after acquisition and reconfiguration, the facilities

139. Big Bend Conservation Alliance v. FERC, 896 F.3d 418 (D.C. Cir. 2018), aff’g Trans-Pecos Pipeline,
LLC, 157 F.E.R.C. 161,081 (2016), reh g denied, 157 F.E.R.C. 1 61,081 (2016); see also Report of the Natural
Gas Committee, 38 ENERGY L. J. 9 (2017).

140. Big Bend Conservation Alliance, 896 F.3d at 419.

141. 1d. at423.

142. 1d. at421.

143. Id.

144. Id. at 423.

145.  Big Bend Conservation Alliance, 896 F.3d at 422-23.
146. 1d. at 423.

147, 1d.

148.  Gulf South Pipeline Co., 164 F.E.R.C. 161,028 at P 1 (2018).
149. Id.atP7.
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would not be subject to the Commission’s jurisdiction.’®® Tristate claimed that the
reconfiguration would create two gathering systems, a Hinshaw pipeline, and an
intrastate pipeline.t®

The Commission applied its “primary function test” to evaluate the jurisdic-
tional status of the gathering facilities.’> The Commission found that the fact that
one of the proposed systems crossed state lines was not inconsistent with its status
as a gathering facility.>®* The Commission also found other relevant elements of
the proposal to be consistent with or indicative of the facilities having a gathering
function and that they would therefore be exempt from the Commission’s juris-
diction.*® The FERC found that Tristate’s proposed 15-mile segment used to
transport gas from an interstate line to a local distribution system would be exempt
from Commission jurisdiction as a Hinshaw pipeline because (1) it would receive
the gas it transports in Louisiana, (2) all the gas transported would be consumed
in Louisiana, and (3) its rates and services would be subject to regulation by the
Louisiana Department of Natural Resources.** Finally, the FERC also found Tri-
state’s proposed two 18.8-mile pipeline segments in Texas would be exempt from
Commission regulation as an intrastate pipeline because they would neither re-
ceive nor transport any gas flowing in intrastate commerce.*

3. Ohio River System LLC

The FERC granted Ohio River System LLC’s (ORS) request for clarification
and rehearing, finding that ORS does not operate certificated facilities subject to
the Commission’s jurisdiction and need not pay annual assessments or make re-
lated filings.®> On August 3, 2017, ORS filed an application pursuant to section
7(c) of the NGA for a certificate of limited jurisdiction authorizing it to provide
interstate transportation service, via displacement.’® On November 9, 2017,
FERC staff granted ORS the certificate through a delegated order.*®® That order,
however, denied ORS’s request to waive the requirement to file pages 1 and 520
of FERC Form No. 2-A, which are used by the Commission to determine whether
a pipeline’s throughput exceeds the threshold to assess annual charges.'®® ORS
sought clarification that it is exempt from annual charges because it does not op-
erate jurisdictional facilities or, in the alternative, ORS sought rehearing of the
November 2017 order to the extent that it requires ORS to file Form 2-A and pay

150. Id.atP8.

151. Id. at PP 8-12.

152.  Id. at P 24 (quoting Farmland Indus., Inc., 23 F.E.R.C. 1 61,063, at 61,143 (1983) and citing Amerada
Hess Corp., 52 F.E.R.C 1 61,268, at pp. 61,987-88 (1990)).

153. 164 F.E.R.C. 161,028 at P 28 (citing Laser Marcellus Gathering Co., LLC, 130 F.E.R.C. 1 61,162 at
P 16 (2010)).

154. Id.atP 37.

155. Id. at PP 38-39.

156. Id. at P 40.

157.  Ohio River Sys. LLC, 164 F.E.R.C. {61,119 at P 1 (2018).
158. Id.atP4.

159.  Ohio River Sys. LLC, 161 F.E.R.C. 1 62,096 (2017).
160. 164 F.E.R.C. 161,119 atP 6.
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annual charges if it exceeds this threshold.'®* The delegated letter order cited the
Commission’s decision in the Pioneer case for the proposition that the Commis-
sion did not intend to exempt otherwise non-jurisdictional companies operating
certificated facilities subject to FERC jurisdiction to provide jurisdictional ser-
vices.162

The Commission distinguished Pioneer, which involved a company con-
structing, operating, and providing service on a jurisdictional facility.'® ORS, by
contrast, was authorized “to provide limited jurisdictional transportation service
on existing, non-jurisdictional facilities,” and therefore the facilities were not sub-
ject to Commission jurisdiction.’® The Commission also granted rehearing and
found eEhat ORS was “exempt from annual charge assessments and related fil-
ings.”1%

4. Northern Natural Gas Co.

The Commission required Northern Natural Gas Co. (Northern) to take ac-
tion to prevent the loss of jurisdictional storage gas from all open or unplugged
production wells with access to Northern’s Cunningham storage field.'*® Follow-
ing an accident in the Cunningham storage field caused by a blowout, the Kansas
Corporation Commission requested that FERC order Northern to show cause why
it should not be required to take action to eliminate the risk of loss of natural gas
from third-party production wells.!®” In response, Northern and other parties as-
serted that the Commission lacked jurisdiction to require Northern to control and
secure the wells at issue because they were production wells excluded from FERC
jurisdiction by section 1(b) of the NGA.1%¢ The FERC rejected this argument be-
cause certificate holders are “expected to obtain all land or other property neces-
sary” to provide their jurisdictional service.!®® Therefore, the Commission rea-
soned, if the rights to production wells are found necessary to the provision of
jurisdictional services, the certificate holder may exercise the right of eminent do-
main pursuant to NGA section 7(h).1® The Commission therefore found it had
jurisdiction under the NGA to require Northern to “obtain the necessary rights to
prevent future accidents at production wells.”'’* Because the record had suffi-
ciently informed the Commission to issue the order, the motion for an order to
show cause was found to be moot.*"

161. Id.atP7.

162. Id. at P 8 (citing 161 F.E.R.C. 1 62,096 at PP 4-5 (citing Atlas Pipeline Mid-Continent WestTex, LLC
and Pioneer Natural Resources USA, Inc., 143 F.E.R.C. 61,043 (2013) (Pioneer)).

163. Id. at P9 (citing Pioneer, 143 F.E.R.C. 1 61,043 at P 12).

164. Id.atP 10.

165. 164 F.E.R.C.7161,119atP 11.

166. Northern Natural Gas Co., 164 F.E.R.C. 161,200 at P 1 (2018).
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5. Shell Pipeline Co. LP and Enbridge Offshore Facilities, LLC

The Commission granted a petition for declaratory order filed by Shell Pipe-
line Co. LP and Enbridge Offshore Facilities, LLC (Petitioners) finding that
planned and existing pipelines (the Pipeline) would be used primarily for produc-
tion and gathering and would not be subject to Commission jurisdiction.’”® Peti-
tioners planned to use the Pipeline to extract oil and gas from the Gulf of Mexico
in three phases.!™ During the second and third phases, oil extraction would de-
pend on gas lift.1”® The Pipeline would therefore operate bidirectionally, some-
times carrying gas seaward for use in extraction.}’® The Commission found that
the bidirectional flow of the gas did not bring the Pipeline under the Commission’s
jurisdiction.r”” Nor did the Commission consider it relevant that the gas would
flow intermittently.1® The Commission concluded that, when transporting gas as
described in the petition, the Pipeline would be involved in production or gathering
and would therefore not be subject to the Commission’s jurisdiction.”®

6. Adorers of the Blood of Christ v. FERC

The United States Court of Appeals for the Third Circuit held that the NGA
provided the exclusive means to challenge the Commission’s grant of a certificate
of public convenience and necessity, and therefore affirmed the district court’s
determination that it lacked subject matter jurisdiction over the appellants’ claim
that a Commission order violated the Religious Freedom Restoration Act
(RFRA).X®° The appellants were a religious order of women (Adorers) owning a
parcel of land affected by a certificate of public convenience and necessity granted
to Transcontinental Gas Pipe Line Co., LLC (Transco) in Pennsylvania.’®* The
petitioners did not participate in the proceedings before the agency regarding the
certificate.’® The Adorers refused to grant Transco an easement and the pipeline
initiated condemnation proceedings, in which “the Adorers did not object, appeal
or seek rehearing regarding any order.”'8 Rather, they filed a separate complaint
in the Eastern District of Pennsylvania asserting that the project would interfere
with their ability to use their land consistently with their religious beliefs in viola-
tion of RFRA.1* The district court dismissed the Adorers’ claims for lack of sub-
ject matter jurisdiction, holding that RFRA did not allow circumvention of “the
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specific procedure prescribed by the NGA for challenging a FERC order.”*% On
appeal, the court of appeals rejected the Adorers’ argument that RFRA superseded
all other federal law, giving them a right to assert their claim in district court.8®
Rather, the court of appeals held that RFRA did not abrogate either the NGA’s
exclusive jurisdiction of the courts of appeals or the NGA’s exhaustion provi-
sion.'®” Because FERC was capable of hearing any claims brought before it, the
court found that the Adorers would have had an opportunity for relief before the
agency.'88

H. Market-Based Rates

1. Banquete Hub LLC

FERC granted market-based rate (MBR) authority for interruptible wheeling
transportation service to Banquete Hub LLC (Banquete).'® The order represents
the first time FERC has permitted MBR for transportation services at a hub with-
out any associated storage services.!®® Banquete’s affiliate Kinder Morgan Tejas
Pipeline LLC (KM Tejas) operates the facilities.’®* The service is subject to FERC
regulation under section 311 of the Natural Gas Policy Act and is provided on
intrastate facilities otherwise regulated by the Texas Railroad Commission.'®? The
Banquete hub consists of facilities previously owned by KM Tejas in addition to
four new compression stations and 660 feet of station piping, and can transport up
to 300 million cubic feet per day to interconnections with Natural Gas Pipeline
Co. of America, Tennessee Gas Pipeline Co. (Tennessee), KM Tejas, Transconti-
nental Gas Pipe Line Co., LLC, Enterprise Texas Pipeline LLC (receipts only) and
EnLink LIG, LLC (deliveries only). FERC evaluated Banquete’s MBR applica-
tion in accordance with the Alternative Rate Policy Statement,'*® which it held
governs MBR analyses for both section 311 pipelines and NGA pipelines.'** It
assessed Banquete’s ability to exercise market power with respect to its relevant
geographic and product markets, its market share, and its market concentration.%
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The Commission identified the Gulf Coast Production Area as the relevant geo-
graphic market.’® It used a “bingo card” analysis that identified all possible in-
terconnections for pipelines attached to a hub. It determined that there were “21
alternative paths that include pipelines both directly and indirectly connected to
Banquete.”'®” The FERC also agreed with Banquete’s conclusion that it had a
market share of 1.43 percent of receipt capacity and 1.23 percent of delivery ca-
pacity, as well as a Herfindahl-Hirschman Index (HHI) level for receipt capacity
of 965 and the HHI for delivery capacity of 1,011 indicating low market share and
low market concentration.!® The FERC directed Banquete to “notify the Com-
mission if future changes in circumstances significantly affect Banquete’s present
market power status,” including any “event which would affect Banquete’s ability
to withhold or restrict services or increase its ability to discriminate unduly in price
or terms of service.”*® The FERC also directed Banquete to refile its Statement
of Operating Conditions to remove any references to firm service as Banquete was
not seeking to provide firm service.?%

I.  New Services

1. Dominion Energy Cove Point LNG, LP

On April 25, 2019, FERC accepted new and revised tariff records filed by
Dominion Energy Cove Point LNG, LP (Cove Point) to establish Rate Schedule
LTS, which is a new limited firm transportation service subject to the right to de-
clare the shipper’s service to be unavailable for up to thirty consecutive or non-
consecutive days per annual period.?* Cove Point proposed to only offer LTS
service under proposed section 1.1(a) of Rate Schedule LTS on capacity that was
previously posted as unsubscribed and available.?*? Cove Point stated that service
under Rate Schedule LTS would generally be scheduled, curtailed, and otherwise
performed in the same manner as conventional firm transportation service under
Rate Schedule FTS, except on “unavailable days.”?® “Cove Point proposed to
charge the LTS customer the same rate that would be applicable to unsubscribed
capacity under Rate Schedule FTS.”2%

Equinor, a shipper, did “not object to Rate Schedule LTS but did object
“to Rate Schedule LTS having a higher scheduling and curtailment priority than
Rate Schedule OTS on days when both services are available,” because Equinor
was concerned that “the proposed Rate Schedule LTS service may lack sufficient
conditions to ensure that service to Equinor is not degraded.””?%
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The Commission ruled that Cove Point’s proposed Rate Schedule LTS was
just and reasonable.?’” It rejected Equinor’s protests that the new Rate Schedule
LTS will have a higher scheduling priority than the existing Rate Schedule OTS,
finding that ““it is not unjust or unreasonable for a pipeline to propose a limited
firm service that has a higher priority than another interruptible service,” and that
“it is clear that Rate Schedule OTS is considered as an interruptible service.”?%®
Section 284.7 of the Commission’s regulations states that “[s]ervice on a firm ba-
sis means that the service is not subject to a prior claim by another customer or
another class of service and receives the same priority as any other class of firm
service.”? Reviewing Cove Point’s existing tariff, the Commission found that
Rate Schedule OTS “is explicitly listed as lower priority than all firm services.”?%
Consequently, the Commission found that “the scheduling priority proposed by
Cove Point for Rate Schedule LTS is appropriate” and that “Equinor knew, or
should have known, at the time it purchased this service at a rate lower than Cove
Point’s other firm services, that such service was not entitled to the same priority
afforded firm services.”?!!

2. D’Lo Gas Storage, LLC

The Commission authorized D’Lo Gas Storage, LLC (D’Lo) to provide a
new wheeling transportation service under market-based rates under Rate Sched-
ule FWS.#2 D’Lo filed a market power study to support its firm wheeling service
at market-based rates.?*® It stated that “prospective customers would like firm
wheeling services, which would afford them flexibility and reliability not available
in services currently offered.”?** The Commission evaluated the product and ge-
ographic markets, market concentration, market share, and other factors described
in its Alternative Rate Policy Statement and Order No. 678.2° The Commission
approved D’Lo’s request for authority to charge market-based rates for its pro-
posed firm wheeling service, finding that “there are many transportation service
alternatives for potential shippers and that D’Lo will have a small market share.””?1

J. Open Seasons: Rockies Express Pipeline LLC

The Commission required Rockies Express Pipeline LLC (Rockies Express)
to amend its tariff to provide interactive auction procedures for bidding on posted
available capacity based on discounted or maximum rate availability.?!” Rockies
Express had argued that it only needed to post net present value (NPV), term, and
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quantity information for winning bids in internet auction procedures.?*® The Com-
mission held, however, that Rockies Express must also post NPV, term, and quan-
tity information after-the-fact upon the completion of auction procedures associ-
ated with an open season.?’® The Commission noted that each of “these methods
for obtaining capacity contain auction bidding and award procedures [and a]s
noted above, the Commission has directed information to be posted with regard to
winning bids following open seasons in order to ensure transparency.”?® The
pipeline also “failed to demonstrate any harm in the requirement to post winning
bid information for open seasons, given existing disclosure requirements.”?%!
Rockies Express was accordingly directed under NGA section 5 to incorporate the

posted language in its tariff, or “explain why it should not be required to do so.”
222

K. Pressure Commitments: Transcontinental Gas Pipe Line Co., LLC

The Commission granted Transcontinental Gas Pipeline Co., LLC (Transco)
authorization to construct and operate the Rivervale South to Market Project, an
expansion of Transco’s pipeline system in New Jersey intended to increase the
available capacity without adding compression.??® Transco asked the Commission
to find that certain non-conforming provisions included in the project customers’
service agreements constitute permissible deviations from Transco’s pro forma
service agreement, including a provision that the shipper shall provide or cause to
be provided a minimum daily average pressure of 685 psig at the Rivervale Inter-
connect receipt point.??* The Rivervale Interconnect is an interconnection between
Transco and Tennessee Gas Pipeline Co., L.L.C. in Bergen County, New Jersey.??®
Although the application did not mention the effect on existing shippers, the pipe-
line filed a superseding service agreement with the existing shipper that included
a non-conforming pressure provision that provided the existing shipper would also
deliver gas to the receipt point at the same minimum pressure.??® The Commission
found the pressure provision to be a permissible non-conforming provision via
delegated letter order.??’

L. Rate Cases

1. Texas Eastern Transmission, LP

On December 31, 2018, the FERC accepted and suspended Texas Eastern
Transmission, LP’s (Texas Eastern) tariff record to implement a general rate
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case.? On November 30, 2019, Texas Eastern proposed rate increases to reflect
significant growth in rate base, a realignment of depreciation and negative salvage
rates, an increase in overall cost-of-service, and a weighted average cost of capital
to allow the attraction of new capital at reasonable terms.??® Texas Eastern seeks
to increase revenues by approximately $365 million.?*° Numerous parties filed
protests to the tariff record, taking issue with the rate increase and rate design.?
Some of the significant issues in the case include: the treatment of Accumulated
Deferred Income Tax (ADIT) and excess ADIT, the proposal to roll-in several
incremental rate schedules, the proposed return on equity and depreciation rates
and negative salvage.?*? The Commission suspended the rates for the full statutory
period and set the case for hearing, finding that Texas Eastern’s filing raises many
typical rate case issues warranting a hearing.?*

2. Transcontinental Gas Pipe Line Co., LLC

On September 28, 2019, the FERC issued an order accepting and suspending
Transcontinental Gas Pipe Line Co., LLC’s (Transco) tariff record to implement
a general rate case.”®* On August 31, 2019, Transco proposed rate increases to
reflect significant increases in its cost of service and rate base.?® Transco’s pro-
posal would increase its revenue requirement from the currently effective rates of
$1.337 billion to $2.450 billion.%* Transco also proposed changes to its depreci-
ation rates and negative salvage rates for several gathering, transmission, and stor-
age categories.?®” Multiple parties filed protests to the tariff record, taking issue
with the rate increases and rate design.?® Protestors also sought summary rejec-
tion of Transco’s proposal to establish an emissions reduction surcharge.?*® The
Commission found that Transco’s filing raises many typical rate case issues and
set all of the issues, including the proposed emissions reduction surcharge mech-
anism, for hearing.*°

3. Enable Mississippi River Transmission, LLC

The FERC accepted and suspended Enable Mississippi River Transmission,
LLC’s (Enable MRT) tariff record to implement a general rate case.?* The FERC
summarily rejected Enable MRT’s proposed tax allowance, because its parent
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company is a master limited partnership.?*> The FERC also rejected Enable
MRT’s proposed billing determinants, because they failed to reflect that Spire
Missouri renewed its commitment for the capacity at issue.?** The Commission
required Enable MRT to file revised tariff records in accordance with the order.*

4. Trailblazer Pipeline Co., LLC

Following a paper hearing to address whether Trailblazer Pipeline Co., LLC
(Trailblazer) should be permitted an income tax allowance in its cost of service,
the Commission preliminarily made two findings.?*® First, the Commission found
that permitting Trailblazer to recover an income tax allowance for its private own-
ers” ownership share would result in a double recovery.?*® Second, the Commis-
sion found that no double-recovery occurs from permitting Trailblazer to recover
an income tax allowance for the corporate income tax liability attributable to Tall-
grass Energy, LP’s ownership share.?*’” The Commission also found that the return
on equity methodologies raised in FERC’s Coakley v. Bangor Hydro-Elec. pro-
ceeding did not alter either of the findings referenced above regarding whether the
inclusion of an income tax allowance in Trailblazer’s cost of service does, or does
not, result in a double recovery.?*® Nonetheless, the Commission emphasized the
preliminary nature of these findings and recognized that the complex issues raised
in determining Trailblazer’s ROE and income tax allowance, and the Commission
stated that all parties should fully litigate all income tax allowance issues during
the ongoing administrative law judge hearing.?*°

M. Rate Investigations

1. Bear Creek Storage Co., L.L.C.

On January 16, 2019, the FERC opened an investigation into whether Bear
Creek Storage Co., L.L.C.’s (Bear Creek) rates were unjust and unreasonable.?°
On July 18, 2018, the Commission issued Order No. 849,%! a final rule adopting
procedures for determining which jurisdictional natural gas pipelines may be col-
lecting unjust and unreasonable rates in light of (1) the income tax reductions pro-
vided by the Tax Cuts and Jobs Act,?? and (2) the Commission’s Revised Policy
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Statement?®® and Opinion No. 511-C%* establishing a policy that master limited
partnerships (MLP) may not recover an income tax allowance in response to the
decision of the D.C. Circuit in United Airlines, Inc., v. FERC.?® Consistent with
Order No. 849, Bear Creek filed its Form No. 501-G, which the Commission used
to calculate Bear Creek’s return on equity and determined that Bear Creek’s rates
may have allowed it to recover revenue substantially in excess of its cost of service
and thus were potentially unjust and unreasonable.?® The Commission directed
Bear Creek to file a full cost and revenue study within seventy-five days of the
issuance of the order.?’

2. East Tennessee Natural Gas, LLC

On November 30, 2018, the FERC opened an investigation into whether East
Tennessee Natural Gas, LLCs (East Tennessee) rates were unjust and unreasona-
ble.®® East Tennessee filed its Form No. 501-G and filed a limited NGA section
4 rate reduction, wherein it proposed to reduce its rates by 1.0%.2%° The Commis-
sion accepted the rate reduction but still found that East Tennessee might “be col-
lecting unjust and unreasonable rates, and establishe[d] procedures to investigate
those rates under NGA section 5.”%° FERC directed East Tennessee to file a full
cost and revenue study within seventy-five days of the issuance of the order.?!

3. Northern Natural Gas Co.

On January 16, 2019, the FERC opened an investigation into whether North-
ern Natural Gas Co.’s (Northern) rates were unjust and unreasonable.?®2 Northern
filed its Form No. 501-G, which the Commission used to calculate Northern’s re-
turn on equity for the previous two years and determined that Northern’s rates may
have allowed it to recover revenue “substantially in excess of its cost of service”
and thus were potentially unjust and unreasonable.?®®> The Commission directed
Northern to file a full cost and revenue study within seventy-five days of the issu-
ance of the order.?%*
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4. Panhandle Eastern Pipe Line Co., LP

On January 16, 2019, the FERC opened an investigation into whether Pan-
handle Eastern Pipe Line Co., LP’s (Panhandle) rates were unjust and unreasona-
ble.?®¢ Panhandle filed its Form No. 501-G and “elect[ed] not to modify its rates
and to provide an explanation why no rate changes [were] necessary.”?® The
FERC reviewed Panhandle’s filing and determined that Panhandle’s rates may
have allowed it “to recover revenue substantially in excess of its cost of service”?¢’
and thus were potentially unjust and unreasonable.?®® The Commission directed
Panhandle to file a full cost and revenue study within seventy-five days of the
issuance of the order.?®°

5. Southwest Gas Storage Co.

On February 19, 2019, the FERC opened an investigation into whether South-
west Gas Storage Co.’s (Southwest Gas) rates were unjust and unreasonable.?™
Southwest Gas filed its Form No. 501-G and “elect[ed] not to modify its rates and
to provide an explanation why no rate changes [were] necessary.”?* The FERC
determined that the company’s rates “may substantially exceed its actual cost of
service, including a reasonable [return on equity].”?’> The Commission directed
Southwest Gas to file a full cost and revenue study within seventy-five days of the
issuance of the order.?™

6. Stagecoach Pipeline and Storage Co. LLC

On March 20, 2019, the FERC opened an investigation into whether Stage-
coach Pipeline and Storage Co. LLC’s (Stagecoach) rates were unjust and unrea-
sonable.?’* Stagecoach filed its Form No. 501-G, which the Commission used to
calculate Stagecoach’s return on equity and determined that Stagecoach’s rates
may have allowed it to recover revenue “substantially in excess of its estimated
cost of service” and thus were potentially unjust and unreasonable.?”> The Com-
mission directed Stagecoach to file a full cost and revenue study within seventy-
five days of the issuance of the order.?™
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N. Reservation Charge Credits

1. Equitrans, L.P.

On June 14, 2019, the Commission issued a letter order accepting Equitrans,
L.P.’s revised tariff record modifying the reservation charge crediting exemption
provisions contained in Section 6.9[6(b)] of the General Terms & Conditions of
its tariff.2’” Equitrans’ filing was intended to clarify that reservation charge credits
will not apply when a party other than Equitrans fails to maintain facilities for
which they are responsible, or when the downstream party refuses to accept deliv-
ery from Equitrans.?’® Commission policy “requires the pipeline to provide reser-
vation charge credits for outages where the failure to deliver is due to events within
the pipeline’s control.”?’® Antero filed comments on the proposal, maintaining
that “the Commission has required pipelines to clarify” that exemptions from res-
ervation charge crediting based on the conduct of upstream or downstream opera-
tors “are only applicable when the pipeline’s failure to perform is caused solely by
the conduct of others not controllable by the pipeline (i.e., operating conditions on
upstream or downstream facilities).”?®° In response to Antero’s comments, the
Commission explained that Equitrans’ proposed exemptions are expressly limited
to situations where the failure to perform is due solely to the behavior of the up-
stream or downstream party, or to the conduct of a customer.?! The Commission
found Equitrans’ proposed reservation charge crediting exemption provisions to
be just and reasonable and accepted its tariff record, effective June 17, 2019.2%2

2. Driftwood LNG LLC and Driftwood Pipeline LLC

On April 18, 2019, the Commission authorized Driftwood Pipeline LLC to
construct and operate a new interstate natural gas pipeline system (Driftwood
Pipeline Project) in Louisiana, comprised of “a new 96-mile [] mainline pipeline,
a new 3.4-mile [] lateral pipeline, fifteen new meter stations, and three new com-
pressor stations to transport natural gas™ to a proposed liquefied natural gas termi-
nal (Driftwood LNG Project).?®® Driftwood Pipeline filed a pro forma open-access
tariff applicable to services provided on its proposed pipeline.?®* The Commission
approved the tariff as generally consistent with Commission policies.?®> However,
the Commission found that certain proposed provisions were inconsistent with
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Commission policy and required modification, including Driftwood’s force
majeure and reservation charge credit provision.?®

“First, GT&C Section 6.8.G proposed that a ‘[s]hipper shall not be entitled
to reservation charge credits’” resulting from issues involving gas supply, markets,
or transportation upstream of Driftwood’s pipeline.?’ Citing Sierrita Gas Pipe-
line, LLC, the Commission noted that it allows exemptions from reservation
charge crediting only “when the pipeline’s failure to perform is caused solely by
the conduct of others or events beyond the control of the pipeline.”? The Com-
mission requires partial reservation charges if a force majeure situation affects
multiple pipelines.?® The Commission therefore directed Driftwood to add a qual-
ifier to ensure consistency with Commission policy.?*

“Second, proposed GT&C Section 6.8.H provided that reservation charge
credits will be provided based on the ‘lesser of Shipper’s average usage of primary
Rate Schedule FTS service for the seven (7) Gas Days prior to the first day of the
curtailment or interruption of service or the Shipper’s nominations to Primary Re-
ceipt or Primary Delivery Points for that Gas Day.””?! The Commission found
this language to be inconsistent with its policy that only allows credits based on
seven days’ usage when shippers have been provided notice in advance of the out-
age.zgzzgg'he Commission directed Driftwood to revise the first sentence of Section
6.8.H.

Third, proposed GT&C Section 6.8.1 provided the allocation of reservation
charge credits between releasing and replacement shippers when the underlying
capacity release transaction is not unduly discriminatory.?®* The Commission
found this inconsistent with its policy, because pipeline operators are not allowed
discretion in dividing credits.?® The Commission directed Driftwood to revise
Section 6.8.1 to conform with its policy.?%
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3. Venture Global Calcasieu Pass, LLC and TransCameron Pipeline, LLC

On February 21, 2019, the Commission issued TransCameron Pipeline, LLC
(TransCameron) a Certificate of Public Convenience and Necessity pursuant to
NGA section 7(c) to construct and operate a new interstate natural gas pipeline
system consisting “of approximately 23.4 miles of 42-inch-diameter pipeline and
related facilities extending from the Grand Chenier Station in Cameron Parish,
Louisiana,” to connect to a new liquefied natural gas export terminal and associ-
ated facilities along the Calcasieu Ship Channel in Cameron Parish, Louisiana pro-
posed by Venture Global Calcasieu Pass, LLC.%’

TransCameron’s proposed definition of force majeure events in GT&C Sec-
tion 11.12(b) included “priority limitation or restraining orders of any kind of the
government of the United States or a State or of any civil or military entity.”?%
The Commission held that TransCameron’s proposed tariff language “conflicts
with Commission policy because it can be interpreted to include regular, periodic
maintenance activities required to comply with government actions as force
majeure events”, while the Commission previously has clarified whether outages
resulting from governmental actions are force majeure or non-force majeure
events.?®® The Commission found that outages necessitated by compliance with
government standards concerning the regular, periodic maintenance activities a
pipeline must perform in the ordinary course of business to ensure the safe opera-
tion of the pipeline — including the Pipeline and Hazardous Materials Safety Ad-
ministration’s integrity management regulations — are non-force majeure events
requiring full reservation charge credits while outages resulting from one-time,
non-recurring government requirements — including special, one-time testing re-
guirements after a pipeline failure — are force majeure events requiring only partial
crediting.3

In addition, TransCameron’s proposed definition of force majeure events in
GT&C Section 11.12(b) included “any other causes, whether of the kind herein
numerated or otherwise, not reasonably within the control of the party claiming
suspension,” while the Commission has defined force majeure outages as events
that are both “unexpected and uncontrollable.”®® The Commission directed
TransCameron to revise GT&C Section 11 to comply with Commission policy.3%

297.  Venture Global Calcasieu Pass, LLC and TransCameron Pipeline, LLC, 166 F.E.R.C. 1 61,144 (2019)
(order granting authorizations under sections 3 and 7 of the NGA). Commissioner LaFleur wrote a separate
concurrence and Commissioner Glick dissented. Id. (LaFleur, C., concurring) (Glick, R., dissenting).
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4. Saltville Gas Storage Co., L.L.C.

On September 24, 2018, the Commission issued a letter order accepting
Saltville Gas Storage Co., L.L.C.’s (Saltville) modifications to the reservation
charge crediting provisions of its FERC gas tariff. 3® The revised tariff records
were filed pursuant to a prior order of the Commission. 3 Saltville’s customers
challenged the proposed reservation charge crediting provisions as unjust and un-
reasonable, despite the provisions’ consistency with other Enbridge pipeline tar-
iffs, because they failed to reflect the impact of Order No. 712 on capacity re-
leases.>® Saltville’s customers argued that Order No. 712 provided that pipeline’s
public electronic bulletin board does not need to include commercially sensitive
information.® In addition, the required posting for a delivery or purchase obliga-
tion that qualifies the release as an asset management agreement must only specify
the volumetric level effective time period of the replacement shipper’s obliga-
tion.3%” Saltville’s customers contended that Saltville’s reservation charge credit-
ing language requires asset managers to either forgo reservation charge credits or
disclose commercially sensitive information in the form of posting a release rate,
the latter of which may not be available for some asset management agreements
with complex revenue-sharing mechanisms.3%

The Commission found Saltville’s reservation charge crediting provisions to
be just and reasonable and consistent with Commission policy regarding reserva-
tion charge credits in the capacity release context.®®® Saltville’s proposal to credit
the replacement customer the lesser of the reservation rate applicable to the re-
placement customer or the original releasing customer is consistent with Commis-
sion policy.®® While the Commission has recognized the commercially sensitive
nature of asset management agreements, capacity release transactions with asset
management agreements remain subject to existing capacity release posting and
reporting requirements.?! The Commission therefore denied Saltville Customers’
protest and accepted Saltville’s filed tariff records.3

5. Midship Pipeline Co., LLC

On August 13, 2018, the Commission granted Midship Pipeline Co., LLC’s
(Midship) application filed pursuant to section 7(c) of the NGA and Part 157 of
the Commission’s regulations for authorization to construct and operate the Mid-

303. Saltville Gas Storage Co., L.L.C., 164 F.E.R.C. 161,212 at P 1 (2018).
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continent Supply Header Interstate Pipeline Project, a new interstate pipeline sys-
tem.3!2 Midship designed the project to provide up to 1,440 million standard cubic
feet per day of firm transportation capacity from the South Central Oklahoma Oil
Province and the Sooner Trend Anadarko Basin Canadian and Kingfisher gas
plays in the Anadarko Basin in Oklahoma to existing natural gas pipelines near
Bennington, Oklahoma, for subsequent transport to Gulf Coast and Southeast mar-
kets.>¥* Midship proposed to construct an approximately 199.7-mile mainline
pipeline in Oklahoma, including compressor stations, metering and regulation sta-
tions, and appurtenant facilities, and 34.4 miles of lateral pipeline and appurtenant
facilities.®

Section 6.8.3 of Midship’s general terms & conditions included within its
definition of force majeure “the inability of Transporter’s pipeline system to de-
liver gas . . . ,” % which the Commission found overly broad and in conflict with
established Commission policy for including circumstances that were not both un-
expected and outside the pipeline’s control.3 Midship’s proposed definition of
force majeure events also included “acts of civil or military authority (including,
but not limited to, courts, the government or any administrative or regulatory agen-
cies) . .. ,”®8 which conflicted with Commission policy because it can be inter-
preted to include regular, periodic maintenance activities required to comply with
government actions as force majeure events.’'® Previously, the Commission has
delineated whether outages resulting from governmental actions are force majeure
or non-force majeure events.*? The Commission found that outages necessitated
by compliance with government standards concerning the regular, periodic
maintenance activities a pipeline must perform in the ordinary course of business
to ensure the safe operation of the pipeline, including the Pipeline and Hazardous
Materials Safety Administration’s integrity management regulations, are non-
force majeure events requiring full reservation charge credits.®** Outages resulting
from one-time, non-recurring government requirements, including special, one-
time testing requirements after a pipeline failure, are force majeure events requir-
ing only partial crediting.>*> The Commission directed Midship to revise general
terms & conditions section 6.8.3 to comply with Commission policy.3?

313.  Midship Pipeline Co., 164 F.E.R.C. 1 61,103 (2018) (order issuing certificate). Commissioner Glick
dissented from the decision with a separate statement. 1d. at PP 29-30.
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6. Spire STL Pipeline LLC

On August 3, 2018, the Commission granted the authorizations requested by
Spire STL Pipeline LLC (Spire), subject to certain conditions, to construct and
operate a new, 65-mile-long interstate natural gas pipeline system, extending from
an interconnection with Rockies Express Pipeline LLC in Scott County, Illinois,
to interconnections with both Spire Missouri Inc. and Enable Mississippi River
Transmission, LLC in St. Louis County, Missouri.®?* Spire also requested ap-
proval of its proposed pro forma gas tariff, a blanket certificate under Part 157,
Subpart F of the Commission’s regulations to perform certain routine construction
activities and operations, and a blanket certificate under Part 284, Subpart G of the
Commission’s regulations to provide open-access firm and interruptible natural
gas transportation and transportation-related services.??

Spire proposed that it will share the risk of a force majeure event with its
customers through the adoption of the “no-profit” reservation charge crediting
methodology.®%® Spire’s proposed GT&C section 35.1(a) provides that Spire’s
reservation charge credit “shall be limited to that portion of the daily Reservation
Rate that represents Spire’s equity return and associated income taxes,” and
GT&C section 35.1(b) states that

the equity return and associated income taxes shall be that portion of the applicable

Reservation Rate that exceeds the cost of service component of the otherwise appli-

cable maximum recourse Reservation Rate, where such a cost of service component

is equal to the maximum recourse Reservation Rate less the equity return and associ-

ate taxes component.?’

The Commission recognized that all parties bear part of the risk of a force
majeure event, and under the no-profit method, customers only bear the limited
burden of paying that portion of the reservation charge representing the cost of
service component consisting of Spire’s equity return and income taxes.?® The
Commission concluded this was an acceptable methodology.®?°® However, Spire’s
tariff did not clearly indicate what the equity return and associated income tax
guantities or percentages would be for the purpose of calculating reservation
charge credits.**® Therefore, the Commission directed Spire to revise its tariff to
state clearly the equity return and associated income tax components necessary to
calculate reservation charge credits.®*

O. Termination: Enable Mississippi River Transmission, LLC

The Commission rejected a pipeline’s proposal to limit shippers’ ROFR
rights if such shippers chose not to extend their agreements under existing

324. Spire STL Pipeline LLC, 164 F.E.R.C. 1 61,085 at P 1 (2018). Commissioners LaFleur and Glick
separately dissented.
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contractual evergreen provisions.®2 Despite the pipeline’s claims that its custom-
ers no longer needed traditional ROFR protections because of their ability to avail
themselves of competitive alternatives from competing pipeline projects, the Com-
mission concluded that the proposal violated 18 C.F.R. § 284.221(d)(2) of its reg-
ulations.®*®* The Commission observed that this regulation “requires that pipelines
provide a ROFR to firm shippers with contracts for service for a year or more at
the applicable maximum rate[, and that it] ‘provide[s] a ROFR for shippers when
they terminate their contracts or when the contracts expire, as well as when the
pipeline terminates a contract.””®** The pipeline’s proposal to revise its tariff so
as to limit the ROFR rights of firm shippers with evergreen provisions to situations
where the pipeline terminates the contract “is precisely the type of limit on ROFR
rights that the Commission [has previously] found unjust and unreasonable.” 3%

P. Force Majeure

1. Midship Pipeline Co., LLC

The Commission issued a Certificate of Public Convenience and Necessity
to Midship Pipeline Co., LLC (Midship), subject to certain conditions, authorizing
Midship to construct and operate the Midcontinent Supply Header Interstate Pipe-
line Project, a new interstate pipeline system to transport capacity from the South
Central Oklahoma Oil Province and the Sooner Trend Anadarko Basin Canadian
and Kingfisher gas plays in the Anadarko Basin in Oklahoma to existing natural
gas pipelines near Bennington, Oklahoma.®* In the process, the Commission ad-
dressed the force majeure section of Midship’s tariff. The Commission found
Midship’s definition of force majeure, which included the “inability of Trans-
porter’s pipeline system to deliver gas . .. ” to be overly broad and could include
circumstances that are not both unexpected and outside Midship’s control, which
conflicts with Commission policy.*¥” In addition, Midship’s definition of force
majeure included “acts of civil or military authority (including, but not limited to,
courts, the government or any administrative or regulatory agencies) . .. .33 The
Commission determined this language in the definition could be interpreted to in-
clude regular, periodic maintenance activities to comply with government actions,
which are non-force majeure events.®*® As such, the Commission ordered Midship
to revise the definition of force majeure in its tariff to comply with these directives
and Commission policy.3%

332.  Enable Mississippi River Transmission, LLC, 165 F.E.R.C. 161,285 at P 118 (2018).
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2. RH energytrans, LLC

The Commission issued a Certificate of Public Convenience and Necessity
to RH energytrans, LLC (RH energytrans), subject to certain conditions, authoriz-
ing it to acquire and convert certain existing pipeline and compression facilities,
to construct additional pipeline, compression, and auxiliary facilities, and to oper-
ate the existing and new facilities as a new interstate pipeline system in Crawford
and Erie Counties, Pennsylvania, and Ashtabula County, Ohio.3* In its certificate
order, the Commission noted that RH energytrans’s definition of force majeure
included “compliance with any court order, law, regulation or ordinance promul-
gated by any governmental authority having jurisdiction, whether federal, Indian,
state or local, civil or military . . . that are not reasonably within the control of the
party claiming suspension.”**? FERC clarified that force majeure events involving
governmental requirements must pertain to matters that are not reasonably in the
pipeline’s control and are unexpected, and ordered RH energytrans to revise its
definition of force majeure accordingly.*

3. Venture Global Calcasieu Pass, LLC; TransCameron Pipeline LLC

The Commission issued a Certificate of Public Convenience and Necessity
to TransCameron Pipeline, LLC (TransCameron), subject to certain conditions,
authorizing it to construct and operate approximately 23.4 miles of natural gas
pipeline and related facilities extending from the Grand Chenier Station in Cam-
eron Parish, Louisiana, to a proposed new liquefied natural gas export terminal
along the Calcasieu Ship Channel in Cameron Parish, Louisiana.>** The Commis-
sion noted that TransCameron’s proposed tariff language could be interpreted to
include regular, periodic maintenance activities required to comply with govern-
ment actions as force majeure events, rather than non-force majeure events.®* In
addition, the Commission concluded that the definition of force majeure failed to
clarify that qualifying events must be both unexpected and uncontrollable.3#
FERC ordered TransCameron to revise its tariff accordingly.#

4. Port Arthur LNG, LLC; PALNG Common Facilities Co., LLC

The Commission issued a certificate of public convenience and necessity to
Port Arthur Pipeline, LLC (Port Arthur Pipeline), subject to certain conditions,
authorizing it to construct and operate a new natural gas pipeline system designed
to transport up to 2,000,000 million British thermal units of natural gas per day
from (1) interconnections in Cameron Parish, Louisiana, and Orange and Jefferson
Counties, Texas, and (2) Eunice Parish, Louisiana, to new facilities for the export

341. RHenergytrans, LLC, 165 F.E.R.C. 61,218 (2018).
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of LNG in the vicinity of Port Arthur, Texas.?* The Commission noted that Port
Arthur Pipeline’s proposed definition of force majeure, which included “any other
cause, whether of the kind herein enumerated, or otherwise, not within the control
of the party claiming suspension and which by the exercise of Good Utility Prac-
tice, reasonable care and due diligence such party is unable to prevent or over-
come,” failed to clarify that qualifying events must be both unexpected and un-
controllable.®®  As such, it ordered Port Arthur Pipeline to revise its tariff
accordingly.>°

I11. INFRASTRUCTURE

A. Pipelines

1. City of Boston Delegation v. FERC

The D.C. Circuit dismissed and denied petitions for review, thus upholding
the FERC’s certificate of public convenience and necessity for the Algonquin In-
cremental Market Project (AIM Project).®! Among other things, the D.C. Circuit
ruled that the FERC did not act arbitrarily and capriciously in declining to consider
two other Algonquin projects in a single environmental impact statement, because
the FERC was not reviewing the projects simultaneously and the projects were not
financially and functionally interdependent.®2 The D.C. Circuit also rejected pe-
titioner’s arguments that the FERC failed to adequately consider the cumulative
impacts of other projects and that the FERC failed to substantiate its finding that
the project posed no increased threat to a nuclear power plant.®® Accordingly, the
D.C. Circuit denied the petitions for review.**

2. Birckhead v. FERC

On June 4, 2019, D.C. Circuit issued Birckhead v. FERC, which offered non-
binding advice to the FERC on how it should perform environmental reviews of
greenhouse gas (GHG) emissions when it considers new natural gas pipeline pro-
jects under NGA section 7.%° While the opinion ultimately upheld the FERC’s
order permitting a Tennessee Gas Pipeline expansion project, including a com-
pressor station located near Nashville, Tennessee, the court devoted several pages
of dicta on what upstream and downstream GHG emissions data FERC should be
gathering to comply with the NEPA under NGA section 7.3 NEPA requires
FERC to ascertain a pipeline project’s reasonably foreseeable direct and indirect

348.  Port Arthur LNG, LLC; PALNG Common Facilities Co., LLC; Port Arthur Pipeline LLC, 167 F.E.R.C.
161,052 (2019).
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environmental effects.®*” Birckhead rejected the notion that GHG emissions cre-
ated by upstream production and downstream combustion were unforeseeable in-
direct effects because the record was devoid of data that made it s0.3%® It declared
itself “troubled” by the FERC’s reasoning that it could avoid review on these
grounds, found “dubious” statements that the data was unavailable, and was “skep-
tical” that it was unobtainable by a project’s applicant.®® Birckhead suggested
that the FERC should at least attempt to obtain such information in order to fulfill
its statutory duties under NEPA .3 Ultimately, the court determined that the peti-
tioners, a group of landowners opposed to the compressor station, had not raised
the record development issue before the court.®! This led the court to conclude
that it could not decide whether the FERC’s failure to develop the record on GHG
emissions was arbitrary and capricious.36?

The court also offered additional analysis of its 2017 Sierra Club v. FERC
decision, which vacated an NGA section 7 pipeline certificate on grounds that the
FERC’s NEPA review failed to consider reasonably foreseeable indirect impacts
from downstream emissions.*®* Relying on Sierra Club’s broad reading of NGA
section 7’s “public convenience and necessity” authority, the court suggests that
the FERC has the statutory authority to deny a pipeline project that would be too
harmful to the environment.*®* However, Birckhead also explains that Sierra Club
does not stand for the proposition that downstream GHG emissions are always a
reasonably foreseeable indirect effect of a pipeline project.%

3. Midship Pipeline Co., LLC

On August 13, 2018, the FERC issued a Certificate of Public Convenience
and Necessity to Midship Pipeline Co., LLC (Midship) for authorization to con-
struct and operate the Midcontinent Supply Header Interstate Pipeline Project to
provide up to 1,440 million standard cubic feet (MMcf) per day of capacity from
production fields in Oklahoma to markets in the Gulf Coast and Southeast.”*® The
FERC adopted the environmental recommendations in the final Environmental
Impact Statement (FEIS) drafted by its staff, and ordered Midship to abide by en-
vironmental conditions.*®” Commissioner Glick dissented on claims that the
FERC failed to fully consider the potential environmental damages that could be
caused by the pipeline, including the potential impact of greenhouse gas emis-
sions. 368
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4. Spire STL Pipeline, LLC

On August 3, 2018, the FERC issued a Certificate of Public Convenience and
Necessity to Spire STL Pipeline LLC (Spire) to construct and operate a hew 65-
mile natural gas pipeline extending across Illinois and Missouri.®® The FERC
considered whether Spire demonstrated “sufficient need” for the project given that
it relies upon a precedent agreement with an affiliate, Spire Missouri Inc. (Spire
Missouri).>”® The FERC ultimately refused to “look behind the precedent agree-
ments™"! and second guess the “business decision” of Spire Missouri to ship on
Spire,32 and rejected calls for a market study to establish project need.®” The
FERC held that Spire had not engaged in anticompetitive behavior or affiliate
abuse, and left it to state agencies to assess whether Spire Missouri acted prudently
in its purchasing decisions.®* Commissioners Glick and LaFleur dissented.3
Both criticized the majority for refusing to conduct a market study to determine
whether the pipeline was needed, and for failing to adequately consider the pro-

ject’s “no action alternative” given that existing pipelines serve Spire Missouri.>"®

5. Transcontinental Gas Pipe Line Co., LLC

On May 3, 2019, the FERC issued a Certificate of Public Convenience and
Necessity to Transcontinental Gas Pipe Line Co., LLC (Transco) to construct and
operate its Northeast Supply Enhancement Project (NESE).*”” NESE would
transport up to 400,000 dekatherms per day of incremental firm transportation ser-
vice from Pennsylvania to New York.*”® The FERC addressed potential “adverse
environmental impacts” identified in the project’s final Environmental Impact
Statement (FEIS) related to “construction and operation of Compressor Station
206 and the impacts to aguatic resources from construction of the Raritan Bay
Loop.”®”® The FERC ultimately concluded that the project, “if constructed and
operated as described in the final EIS, is an environmentally acceptable action,”
subject to the environmental conditions appended to the order.3®° Commissioner
LaFleur concurred in the Commission’s decision after undertaking her own down-
stream greenhouse gas emissions analysis.®®! She expressed her appreciation for
Transco providing information on downstream indirect effects, which allowed for
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the analysis.®®? Commissioner Glick dissented and argued that the FERC is not
prevented from adopting a standard to evaluate greenhouse gas emissions.3®

6. PennEast Pipeline Co., LLC

On August 10, 2018, the FERC rejected requests for rehearing of its January
19, 2019 order authorizing PennEast Pipeline Co., LLC to construct and operate
the PennEast Project, a new 116-mile greenfield natural gas pipeline, laterals,
compressor station, and appurtenant facilities between Luzerne County, Pennsyl-
vania and Mercer County, New Jersey. The FERC stressed that the project’s
1,107,000 dekatherms per day of capacity would provide “firm transportation ser-
vice to a diverse group of customers for a variety of purposes, including supply
flexibility, diversity, and reliability.”** This language responds to rehearing re-
quests to look behind the project’s precedent agreements given the affiliate status
of some of the project’s shippers.®®® The FERC held “[a] shipper’s need for new
capacity and its obligation to pay for such service under a binding contract are not
lessened just because it is affiliated with the project sponsor.”*®¢ The FERC also
rejected requests that it must make a separate “public use” finding to allow Pen-
nEast to exercise eminent domain in addition to finding that the project is in the
public convenience and necessity.*®" It also explained that the NGA confers emi-
nent domain authority on a pipeline once it receives a certificate, dismissing re-
quests that the FERC limit a pipeline company’s eminent domain use.®® The
FERC also upheld its approval of PennEast’s proposed 14% return on equity for
its initial recourse rates, pointing out that PennEast’s rates would be up for review
in three years.®® The FERC also rejected environmental challenges and upheld
its authority to issue conditional certificates that are subject to additional federal
authorizations, including Clean Water Act (CWA) section 401.3*° The FERC also
declined to forecast potential environmental impacts of the project on grounds that
it could not “meaningfully predict production-related impacts™®! and lack of a
“specific end use of the gas transported.”®*? Commissioner LaFleur filed a sepa-
rate concurrence in part and dissent in part, reiterating that she “strongly disa-
gree[s] with the majority’s continued refusal to ascribe significance” to green-
house gas emissions.3* Commissioner Glick dissented on these grounds.*
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7. Atlantic Coast Pipeline, LLC

On August 10, 2018, the FERC issued an order on rehearing (Rehearing Or-
der) that rejected, dismissed, denied, or granted certain requests for rehearing of
its October 13, 2017 order granting a Certificate of Public Convenience and Ne-
cessity to Atlantic Coat Pipeline, LLC to construct and operate the Atlantic Coast
Pipeline Project (ACP), consisting of approximately 600 miles of new interstate
pipeline, compression, and other related facilities extending from West Virginia
to North Carolina and eastern Virginia.3® The FERC also dismissed as moot re-
quests for stay. Commissioner LaFleur wrote a separate dissent reiterating posi-
tions she took in response to the Certificate Order, including: (1) lack of public
interest; (2) route and system alternatives in light of the decision in Sierra Club v.
U.S. Dept. of the Interior®®; (3) the treatment of environmental impacts; and (4)
environmental impacts more generally.*®” The majority addressed each of these
concerns in the Rehearing Order.>%

8. NEXUS Gas Transmission, LLC

On July 25, 2018, the FERC denied and dismissed rehearing requests of its
August 25, 2017 order authorizing NEXUS Gas Transmission, LLC (NEXUS) to
construct and operate a new interstate pipeline system designed to provide firm
transportation service from the Appalachian Basin to consuming markets in north-
ern Ohio and Southeastern Michigan.*® The Commission declined to look beyond
the market need reflected by the applicant’s contracts with shippers and rejected
rehearing requests arguing that NEXUS failed to show market need because ship-
pers only contracted for 59% of the project’s capacity.*® FERC found that beyond
serving the customers that have contracted for the capacity, the project also will
benefit end users by ensuring future domestic energy supplies and enhancing the
pipeline grid.*®* The Commission also rejected arguments that it violated the NGA
because the project is an export pipeline that should have been filed under NGA
section 3, holding that the petitioners’ argument mistakenly assumes that the nat-
ural gas to be transported by the project is not for domestic consumption.*®? For
these reasons, and others, the Commission rejected the petitions for rehearing.*%

395. Atlantic Coast Pipeline, LLC, 164 F.E.R.C. 1 61,100 (2018) (reviewing 161 F.E.R.C. 1 61,042 (2018)
(Certificate Order)).

396. Sierra Club v. U.S. Dept. of the Interior, 164 F.E.R.C. 161,100 (4th Cir. Aug. 6, 2018) (citing Sierra
Clubv. U.S. Dept. of the Interior, 899 F.3d 260 (4th Cir. 2018) (vacating the National Park Service’s (NPS) right-
of-way permit allowing the ACP Project to cross under the Blue Ridge Parkway).

397. Atlantic Coast Pipeline, LLC, Docket Nos. CP15-554-002 et al. (Aug. 10, 2018) (LaFleur, C., dissent-
ing).

398. See generally Atlantic Coast Pipeline, LLC, 164 F.E.R.C. 161,100 (2018).

399. NEXUS Gas Transmission, LLC, 164 F.E.R.C. 1 61,054 (2018).

400. Id. at PP 26-27.

401. Id.atP 35.

402. Id.at P 45.

403. Id.at P 125.
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B. Storage Projects: Young Gas Storage Co., Ltd.

On June 6, 2019, the FERC granted Young Gas Storage Co., Ltd.’s (Young)
request to increase total certificated gas storage inventory at its facility in Morgan
County, Colorado by one billion cubic feet.*** The FERC found “no impact on
the storage field’s, reservoir pressure, and reservoir or buffer boundaries” and that
“Young will remain fully capable of meeting all firm storage obligations.”% Ac-
cordingly, the FERC approved Young’s proposal following a finding that the pro-
posed “increase in total certificated gas storage capacity” was “permitted by the
public convenience [and] necessity.”4%

C. LNG Projects

1. Gulf Energy Liquefaction Co., LLC, et al.

On July 16, 2019, the Commission granted the application of Gulf Energy
Liquefaction Co., LLC and Gulf LNG Energy, LLC (Gulf Liquefaction) for au-
thorization under section 3 of the NGA to site, construct, and operate new facilities
for the export of liquefied natural gas at Gulf Energy’s existing LNG import ter-
minal in Jackson County, Mississippi, near the city of Pascagoula. “The project
will enable the receipt, treatment, liquefaction, and export of up to 10.85 million
metric tons per year (mtpy) of natural gas as LNG.” “Gulf Liquefaction
propos[ed] to construct two natural gas liquefaction trains, pretreatment facilities,
and ancillary and support facilities, and to extend the storm surge protection sys-
tem” as well as “two marine offloading facilities—one permanent and one tempo-
rary—to receive equipment and materials during construction.”™ “Additional
modifications to the existing terminal facilities include replacing in-tank LNG
pumps, increasing tank riser piping size, and modifying piping to permit bi-direc-
tional LNG flow.”* The Commission found that, “subject to the conditions im-
posed in [its] order, Gulf Liquefaction’s proposal is not inconsistent with the pub-
lic interest.”*% Therefore, the Commission granted “Gulf Liquefaction’s
application for authorization under section 3 of the NGA to site, construct, and
operate its proposed LNG export terminal facilities.”*

In connection with its discussion of Greenhouse Gas Emissions (GHGSs), the
Commission found that “the final EIS included a qualitative discussion addressing
various effects of climate change” and acknowledged that “the quantified GHG
emissions from the construction and operation of the project will contribute incre-
mentally to climate change.”**? However, the Commission noted that it has pre-
viously concluded it could not determine a project’s incremental physical impacts

404. Young Gas Storage Co., Ltd., 167 F.E.R.C. 1 62,147 at P 1 (2019).

405. Id.atP 13.

406. Id.atP 16.

407.  Gulf LNG Liquefaction Co.,168 F.E.R.C. 161,020 at PP 1, 6 (2019).
408. Id.atP7.

409. Id.

410. Id.atP 15.

411, Id.

412. 168 F.E.R.C. 161,020 at P 55.
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on the environment caused by GHG emissions and it “could not determine whether
a project’s contribution to climate change would be significant.”*

2. Freeport LNG Development, L.P. and FLNG Liquefaction 4, LLC

On May 17, 2019, the Commission granted Freeport LNG Development, L.P.

and FLNG Liquefaction 4, LLC’s application under NGA section 3 and Part 153
of the Commission’s regulations to site, construct, and operate additional facilities
for the liquefaction and export of domestically-produced natural gas (“Train 4 Pro-
ject”) at an existing liquefied natural gas terminal near Freeport, Brazoria County,
Texas.

The existing Freeport LNG Terminal includes facilities to import up to 1.5 billion

cubic feet (Bcf) per day of [] LNG, and to store and re-vaporize that LNG. . . . In

2014, the Commission approved Freeport LNG’s Phase I Modification Project and

the Liquefaction Project . . . to alter the previously approved (but not constructed)

Phase 11 facilities to enable the export of LNG at the Freeport LNG Terminal.**

“The proposed Train 4 Project is an expansion of the Liquefaction Project cur-
rently under construction at the Freeport LNG Terminal.”*® The proposed expan-
sion would allow the applicants to liquefy approximately 0.74 Bcf per day of nat-
ural gas.**’

Sierra Club-Houston argued that the Commission violated the National En-
vironmental Policy Act by failing to prepare an Environmental Impact Statement
(EIS) because the project will significantly impact the quality of the human envi-
ronment.*'® Sierra Club-Houston asserted that the project’s impacts are significant
because the project would contribute to climate change worldwide from additional
direct and indirect greenhouse gas emissions.*°

The Commission decided that the Environmental Assessment (EA) correctly
concluded that its approval of the proposal with conditions “would not constitute
a major federal action significantly affecting the quality of the human environment

. .”*20 The EA included a “qualitative discussion that addresses climate change,”
and acknowledged that GHG emissions “will contribute incrementally to climate
change.”*?* However, the Commission concluded that it “could not determine the
project’s incremental physical impacts on the environment” and “has also previ-
ously concluded it could not determine whether a project’s contribution to climate
change would be significant.”*?>  Accordingly, the Commission found that it did

413. Id.

414.  Freeport LNG Development, L.P. and FLNG Liquefaction 4, LLC, 167 F.E.R.C. { 61,155 (2019).
Commissioner LaFleur wrote a separate concurrence and Commissioner Glick dissented.
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not need to prepare an EIS, because the project will not significantly impact the
quality of the human environment.*>

3. Dominion Energy Cove Point LNG, LP

Dominion Energy Cove Point LNG, LP operates a liquefied natural gas im-
port/export terminal in southern Maryland and a pipeline which transports natural
gas to and from the terminal to interconnections with other interstate pipelines in
northern Virginia.** On April 25, 2019, the Commission found Dominion Energy
Cove Point LNG, LP’s proposed Rate Schedule LTS — a new limited firm trans-
portation service giving the transporter the right to declare shipper’s service una-
vailable for up to thirty consecutive or non-consecutive days per annual period —
which Dominion Energy Cove Point LNG, LP proposed to schedule and curtail at
the same priority level accorded to firm services, to be just and reasonable.*?®

On August 10, 2018, the Commission denied the Accokeek Intervenors’ re-
quest for rehearing of the Commission’s January 23, 2018 Certificate Order au-
thorizing Dominion Energy Cove Point LNG, LP to construct, install, operate, and
maintain natural gas compression facilities in Charles County, Maryland, and
Loudoun and Fairfax Counties, Virginia, to provide up to 294,000 dekatherms per
day (Dth/d) of firm transportation service, on the grounds that the Commission,
inter alia, violated NEPA .42

On November 27, 2018, the Commission denied a complaint filed by KMC
Thermo, LLC pursuant to section 5 of the NGA and Rule 206 of the Commission’s
rules of practice and procedure alleging Dominion Energy Cove Point LNG, LP
unlawfully charged KMC the General System Commodity Electric Surcharge that
Cove Point recently had introduced into its tariff.” The Commission denied
KMC’s complaint.*?® Having determined that Cove Point properly assessed KMC
a Commission-approved tariff surcharge to recover the costs of compression used
to provide service to KMC at the Columbia Interconnection as provided for in
KMC’s firm transportation agreement, KMC’s arguments that the surcharge
should not apply to it or that KMC is subsidizing Liquefaction Project shippers
lacked merit and were unavailing, according to the Commission.*?

4. Driftwood LNG LLC and Driftwood Pipeline LLC

On April 18, 2019, the Commission authorized Driftwood LNG LLC’s ap-
plication for authorization under section 3 of the NGA and Part 153 of the Com-
mission’s regulations to site, construct, and operate facilities for the liquefaction

423. Id.atP 39.

424.  Dominion Energy Cove Point LNG, LP, 167 F.E.R.C. 1 61,074 (2019).

425. Id.atPP1,12.

426. Dominion Energy Cove Point LNG, LP, 164 F.E.R.C. 1 61,102 (2018) (order denying rehearing).
Commissioners Glick and LaFleur separately dissented.

427. KMC Thermo, LLC v. Dominion Energy Cove Point LNG, LP, 165 F.E.R.C. 1 61,166 (2018) (order
on complaint).

428. Id.atP1.

429. Id.atP 28.
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and export of natural gas at a proposed liquefied natural gas terminal on 790 acres
of land near the city of Carlyss in Calcasieu Parish, Louisiana.**

The Commission also authorized Driftwood Pipeline LLC’s application un-
der NGA section 7(c) and Part 157 of the Commission’s regulations for a certifi-
cate of public convenience and necessity to construct and operate a new interstate
natural gas pipeline system in Evangeline, Acadia, Jefferson Davis, and Calcasieu
Parishes, Louisiana comprised of a new 96-mile-long mainline pipeline, a new
3.4-mile-long lateral pipeline, 15 new meter stations, and three new compressor
stations to transport natural gas to the Driftwood LNG Project for liquefaction and
export.*** Driftwood LNG sought authorization to construct and operate the Drift-
wood LNG Project on the west bank of the Calcasieu River near the city of Carlyss
in Calcasieu Parish, Louisiana in order to produce up to 27.6 million metric tonnes
per annum of LNG for export.*3

The Driftwood LNG Project consists of five liquefaction plants, three LNG
storage tanks, marine facilities, and associated infrastructure and support facili-
ties.*® Each of the liquefaction plants, which will liquefy the natural gas delivered
to the facility, will consist of: “one gas pre-treatment unit, one condensate stabili-
zation unit, and four heavy hydrocarbon removal and liquefaction units and the
LNG produced by the five plants will be stored in the three on-site, aboveground
storage tanks having a net capacity of approximately 235,000 cubic meters.”*3*

5. Port Arthur LNG, LLC, etal.

On April 18, 2019, the Commission authorized Port Arthur LNG’s applica-
tion for authorization under section 3 of the NGA and Part 153 of the Commis-
sion’s regulations to site, construct, and operate new facilities for the export of
liquefied natural gas in the vicinity of Port Arthur, Texas (“Liquefaction Pro-
ject”).** The Commission also authorized Port Arthur Pipeline’s application un-
der NGA section 7(c) and Parts 157 and 284 of the Commission’s regulations, for
a certificate of public convenience and necessity to construct and operate (a) a new
natural gas pipeline system designed to transport up to 2,000,000 million British
thermal units (MMBtu) of natural gas per day from interconnections in Cameron
Parish, Louisiana, and Orange and Jefferson Counties, Texas, to the Liquefaction
Project,” and (b) an additional new natural gas pipeline system designed to
transport up to 2,000,000 MMBtu of natural gas per day originating in Eunice
Parish, Louisiana, to serve as another source of feed gas for the Liquefaction Pro-
ject.4%

430. Driftwood LNG LLC and Driftwood Pipeline LLC, 167 F.E.R.C. 1 61,054 (2019) (order granting au-
thorizations under sections 3 and 7 of the NGA). Commissioner LaFleur wrote a separate concurrence and Com-
missioner Glick dissented and Commissioner LaFleur wrote a separate concurrence.
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435.  Port Arthur LNG, LLC, PALNG Common Facilities Co. and Port Arthur Pipeline, LLC, 167 F.E.R.C.
161,052 (2019) (order granting authorizations under sections 3 and 7 of the NGA). Commissioner Glick wrote
a separate dissent and Commissioner LaFleur wrote a separate concurrence in the decision.
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6. Venture Global Calcasieu Pass, LLC and TransCameron Pipeline, LLC

On February 21, 2019, the Commission granted Venture Global Calcasieu
Pass, LLC’s application pursuant to section 3 of the NGA and Part 153 of the
Commission’s regulations, subject to certain conditions, for authorization to site,
construct, and operate a new liquefied natural gas export terminal and associated
facilities (“Export Terminal”) along the Calcasieu Ship Channel in Cameron Par-
ish, Louisiana.**” The Commission also authorized TransCameron Pipeline,
LLC’s request pursuant to section 7 of the NGA and Part 157 of the Commission’s
regulations, for authorization to construct and operate a new interstate natural gas
pipeline system consisting of an East Lateral consisting of approximately 23.4
miles of 42-inch-diameter pipeline and related facilities extending from the Grand
Chenier Station in Cameron Parish, Louisiana, to the proposed Export Terminal %
TransCameron was also issued a blanket transportation certificate under Subpart
G of Part 284 of the Commission’s regulations to provide open-access firm trans-
portation services and a blanket construction certificate under Subpart F of Part
157 of the Commission’s regulations to perform certain routine construction ac-
tivities and operations.**

7. Aguirre Offshore GasPort, LLC

On January 28, 2019, the Commission granted Aguirre Offshore GasPort,
LLC’s request to vacate the authorization it had been granted on July 24, 2015
under section 3 of the NGA to site, construct, and operate liquefied natural gas
import terminal facilities along the southern shore of the Commonwealth of Puerto
Rico near the municipality of Salinas where no construction has been undertaken
and no facilities were in service and Aguirre Offshore GasPort, LLC no longer
intended to proceed with the project.*4

8. Golden Pass LNG Terminal LLC and Golden Pass Products LLC

On December 20, 2018, the Commission authorized the transfer of Golden
Pass Products LLC’s existing authorization for liquefied natural gas terminal ex-
port facilities to Golden Pass LNG Terminal LLC as part of an anticipated merger
of the two companies.*** The Commission authorized Golden Pass Products to
transfer its NGA section 3 authorization to site, construct, own, operate, and main-
tain LNG terminal export facilities to Golden Pass LNG on the effective date of
the merger of Golden Pass Products into Golden Pass LNG.*#

437.  Venture Global Calcasieu Pass, LLC and TransCameron Pipeline, LLC, 166 F.E.R.C. {61,144 (2019)
(order granting authorizations under sections 3 and 7 of the NGA). Commissioner LaFleur wrote a separate
concurrence and Commissioner Glick dissented.
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9. UGI NGL, Inc.

On October 18, 2018, the Director of the Commission’s Office of Energy
Projects granted UGI LNG, Inc.’s application made pursuant to section 7(c) of the
NGA and Part 157 of the Commission’s regulations for certificate authorization to
construct, own, and operate the Temple Truck Rack Expansion Project consisting
of two new trailer loading and unloading racks at UGI LNG’s Temple liquefied
natural gas storage facility in Ontelaunee Township, Berks County, Pennsylva-
nia.*

10. National Grid LNG LLC

On October 17, 2018, the Commission granted National Grid LNG LLC’s
request for certificate authorization, subject to conditions, under section 7(c) of
the NGA and Part 157 of the Commission’s regulations requesting authorization
to add liquefaction facilities at its existing Fields Point liquefied natural gas stor-
age facility in Providence, Rhode Island, enabling customers to transport gas as
vapor by pipeline to Fields Point for liquefaction and storage rather than trucked
in as LNG from other facilities.*

D. Clean Water Act Section 401

1. National Fuel Gas Supply Corporation

On April 2, 2019, FERC issued an order denying rehearing of its August 6,
2018 determination “that New York State Department of Environmental Conser-
vation [(NYSDEC)] [had] waived its authority, under section 401 of the [Clean
Water Act] CWA, to issue or deny a water quality certification [(WQC)] for the
Northern Access 2016 Project sponsored by National Fuel Gas Supply Corpora-
tion and Empire Pipeline, Inc.” (collectively, “National Fuel”), an approximately
99-mile pipeline expansion project to be located in New York and Pennsylvania.**
CWA section 401 requires a state to act on a WQC request “within a reasonable
period of time (not to exceed one year) after receipt of such request.” NYSDEC
and the Sierra Club had sought rehearing, in part, on grounds that a contract be-
tween NYSDEC and National Fuel permitted NYSDEC to deem the receipt date
of National Fuel’s application to be April 8, 2016, instead of March 2, 2016.44
Hence, they argued that NYSDEC had lawfully denied the application on April 7,
2017, as opposed to waiving its right by failing to act by March 2, 2017.44" FERC
bolstered its initial August 2018 waiver finding with reliance on Hoopa Valley
Tribe v. FERC, a February 2019 decision deciding CWA section 401 waiver issues

443.  UGI LNG, Inc., 165 F.E.R.C. 1 62,040 (2018) (order issuing certificate). The Commission’s Director
of the Office of Energy Projects issued the order as a final agency action. 1d. at P 5.

444. National Grid LNG LLC, 165 F.E.R.C. 161,031 (2018) (order issuing certificate Commissioners Glick
and LaFleur wrote separate concurrences to the decision. Id.

445.  National Fuel Gas Supply Corp., 167 F.E.R.C. 161,007 at P 1 (2019) (denying rehearing of National
Fuel Gas Supply Corp., 164 F.E.R.C. 61,084 (2018)).

446. Id.atP7.

447. Id.atPo.
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related to a FERC-regulated hydroelectric project.*® Hoopa Valley Tribe con-
cluded that a state agency and a WQC applicant could not contract around the
CWA’s one-year deadline by the applicant agreeing to withdraw and resubmit the
application to provide the state with more time. FERC held that Hoopa Valley
Tribe’s “disapproval of an agreement to withdraw and resubmit as a failure and
refusal to act resulting in a scheme that thwarts a Congressionally-imposed statu-
tory limit — to apply equally to the facts here.”**° It found the state agency’s “suit-
able recourse” would be to deny an incomplete application “with or without pre;j-
udice,” albeit within the one-year window.*>°

2. Executive Orders and EPA Guidance

On April 10, 2019, President Trump signed an Executive Order (EQ), titled
“Promoting Energy Infrastructure and Economic Growth™**, requiring the U.S.
Environmental Protection Agency (EPA) and other federal agencies to undertake
a series of regulatory actions to clarify the Clean Water Act (CWA) section 401
water quality certification (WQC) process. CWA section 401 provides states del-
egated authority to assess water quality impacts from discharges of proposed pro-
jects by certifying whether the discharge will comply with applicable water quality
standards.*>? States waive this requirement if they do not act within “a reasonable
period of time (which shall not exceed one year) after receipt.”** On June 7, 2019,
EPA released guidance pursuant to the EO clarifying timelines for state review,
the agency’s interpretation of the scope of review and the information that can be
considered.®* EPA’s regulations implementing Section 401 have not been up-
dated since 1971.%°

Specifically, EPA now advises if a state or tribe issues a Section 401 certifi-
cation that has

conditions beyond the scope of Section 401 (i.e., conditions not related to water qual-
ity requirements), or has denied a water quality certification for reasons beyond the
scope of Section 401,” federal permitting agencies should work with their Office of

General Counsel and the EPA to determine whether a Eermit or license should be
issued with those conditions or if waiver has occurred.*®
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EPA also clarified that the one-year period for states and tribes to review and act
on requests for certification should begin at the “receipt of the certification re-
quest,” rather than upon receipt of a “completed application.*®” EPA also incor-
porated a current appellate ruling*® that the one-year period cannot be reset when
a project applicant voluntarily withdraws an application and then resubmits an al-
most indistinguishable certification application request.

IV. PHMSA & PIPELINE SAFETY

A. Plastic Pipe Final Rule

On November 20, 2018, the Pipeline and Hazardous Materials Safety Ad-
ministration (PHMSA) published a final rule amending Part 192 of the federal
pipeline safety regulations regarding the use of plastic pipe in the transportation
of gas.**® The amended regulations apply to new, repaired, and replaced plastic
pipe. PHMSA delayed adopting the proposed definitions of “traceability infor-
mation” and “tracking information” and the proposed requirements that operators
implement the tracking and traceability provisions of industry standard ASTM
F2897-11a and retain tracking and traceability records for the life of the pipe-
line.*® PHMSA explained that incorporating the 2012 editions of material stand-
ards for polyethylene (PE) pipe and PA-12 pipe, which require that operators mark
plastic pipe with the 16 character ASTM F2897-11a markings, will promote stand-
ardization of how component attributes are marked and captured in asset manage-
ment systems.** PHMSA will, however, require that “markings be legible until
the time of installation.”**6?

Provisions included in the final rule include:

(1) Increasing the design factor of PE pipe. The final rule increases the
allowable design factor for new and replaced PE pipe from 0.32 to 0.40,
subject to limiting the minimum wall thickness for 0.40 design factor pipe
to 0.090 inches. The higher design factor also will apply to pipe sizes less
than one-inch Iron Pipe Size and Copper Tubing Size.*?

(2) Expanding use of Polyamide-11 (PA-11) pipe. The design factor for
new and replaced PA-11 pipe was increased to 0.40. In addition, the max-
imum operating pressure was increased from 200 pounds per square inch
gauge (psig) to 250 psig and the maximum pipe diameter was increased to
6 inches. Similar to PE pipe, the increased design factor for PA-11 pipe
also applies to smaller diameter pipe. PHMSA incorporated by reference

457. Id.at3.

458. Hoopa Valley Tribe v. FERC, 913 F.3d 1099 (D.C. Cir. 2019).

459. Pipeline Safety: Plastic Pipe Rule, 83 Fed. Reg. 58,694 (2018) (to be codified at 49 C.F.R. Part 192).
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ASTM F2945-12a, an industry standard for PA-11 pipe, and other modern
industry standards for PA-11 and PA-12.4%4

(3) Allows use of Polyamide-12 (PA-12) pipe: For the first time, operators
may install PA-12 pipe and use a design factor of 0.40. PA-12 pipe may
be used at pressures up to 250 psig and for pipe up to 6 inches in diameter.
PHMSA incorporated by reference ASTM F2785-12 which defines mate-
rial properties, manufacturing tolerances, test methods and requirements,
marking requirements, and minimum quality control program requirements
for PA-12 pipe, and ASTM F2767-12 which sets forth specifications for
electrofusion fittings on PA-12 systems.*%

The final rule also added new requirements for the design and construction
of plastic risers, and incorporated by reference ASTM F1973, an industry standard
for plastic pipe risers.*®® PHMSA also incorporated a requirement to use “Cate-
gory One” joints which provide resistance to lateral forces so that a large force on
a connection causes the pipe to yield before the joint.*” PHMSA also adopted
revised cathodic protection requirements for newly installed electrically isolated
metal fittings.*®® The final rule adopted new requirements for a number of instal-
lation processes, but PHMSA did not adopt proposed repair criteria which will be
revisited in a future rulemaking.“®® Finally, the final rule allows the use of PVC
pipe*’® and adopted several modern industry standards.*”* Type B regulated on-
shore gathering lines constructed with plastic pipe must comply with the regula-
tions for plastic pipe.*”

B. Advance Notice of Proposed Rulemaking on Alternative Safety Measures in
Response to Class Location Changes

On July 31, 2018, PHMSA issued an advance notice of proposed rulemaking
(ANPRM) seeking comments regarding actions an operator of a gas transmission
pipeline is required to take when population growth near a pipeline causes its class
location to change.*”®* The ANPRM does not propose new regulatory initiatives,
but invites discussion about whether expanding integrity management (IM) re-
quirements may provide an alternative to current requirements when a pipeline’s
class location changes.*™
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The class location of a gas transmission pipeline is based on the number and
type of dwellings intended for human occupancy located near the pipeline. Class
locations range from less populated rural “Class 1” areas to more densely popu-
lated “Class 4” areas containing taller buildings.*”> Class location is used to de-
termine a pipeline’s design factor, which in turn, is used to calculate the pipeline’s
design pressure and maximum allowable operating pressure (MAOP).4® A pipe-
line’s class location also affects other design, construction and operation and
maintenance requirements.*’” If the class location of a pipeline segment increases,
the operator is required to perform a study of the design, construction, testing,
condition, and operating and maintenance history of the segment.*’® The operator
must confirm that the hoop stress imposed by the MAOP is commensurate with
the class location, and may be required to lower MAOP.*”® Under the existing
pipeline safety regulations, when the class location of a pipeline changes, an op-
erator may be required to either reduce the line’s pressure, perform a pressure test,
or replace the line .4

In the Pipeline Safety, Regulatory Certainty and Job Creation Act of 2011,
Congress required that PHMSA evaluate whether expanding IM requirements be-
yond high-consequence areas would mitigate the need for class location require-
ments.*8L In response to this directive, the ANPRM seeks comments on ten topic
areas addressing the potential safety consequences of permitting an operator to
implement IM measures in response to a class location change instead of having
to replace pipe, reduce pressure, or perform a pressure test.*®? After receiving
comments, PHMSA may issue a proposal to amend current regulations.*

475. 49 C.F.R. §1925 (2018).
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480. 49C.F.R.§1925.
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