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EBA PRESIDENT'S INTRODUCTION:
DIVERSITY & INCLUSION SPECIAL ISSUE

Diversity, inclusion and matters of energy justice are
critically important to the Energy Bar Association, as they should
be to all of us. EBA’s core values commit us to creating an
environment that facilitates robust dialogue and debate with
diverse perspectives. They also commit us to growing an inclusive
community that connects and engages a vast and diverse array of
energy industry participants and thought leaders. These values are
represented in our Diversity & Inclusion Policy that was adopted
in 2017 under the leadership of former President, Emma Hand.

2020 has been a year that has tested our resolve in many
ways. We have been beset by a global pandemic that takes a
disproportionate toll on racial and ethnic minority groups. We
have seen the economic and educational fallout from COVID-19
disproportionately impact the already under-privileged — in lost
jobs, limited access to the internet, even lack of electricity and
reliable light to study by. We have lost a Supreme Court Justice
much loved by many and deeply respected by all. And we have
witnessed, time and again, the tragic killing of black citizens that
has sparked what may be the largest movement in United States

history.!
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At the beginning of the summer, past and present
leaders of EBA came together in the face of these current
events to condemn racism and discrimination in all its forms
and rededicate ourselves to EBA’s core values. In keeping
with that commitment, | asked the editors of EBA Brief to
dedicate a special issue to exploring perspectives on diversity,
inclusion and energy justice.

I couldn’t be more impressed with the way this issue
turned out, featuring insights from six accomplished authors.
The articles included here represent perspectives from
seasoned industry leaders to law students just embarking on
their careers, from leaders in urban utilities to leaders in rural
electric cooperatives, and from coast to coast. | hope that you
find them as thought-provoking as | do.

Sincerely,

/ < /4_1\%*#,

Jane E. Rueger
President, Energy Bar Association

! Larry Buchanan, Quoctrung Bui and Jugal K. Patel, N.Y. TIMES, “Black Lives Matter
May Be the Largest Movement in U.S. History,” July 3, 2020, available at
https://www.nytimes.com/interactive/2020/07/03/us/george-floyd-protests-crowd-
size.html.
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ACHIEVING EQUITY IN OUR INDUSTRY

he time we’re living in presents a

powerful opportunity for transformation.

Companies across the energy sector have
revolutionized their operations as a result of COVID-
19, proving that they can adapt and make big changes
quickly. Meanwhile, protests against racism have
filled streets across the country and around the world
— and numerous energy companies have vowed to
work for lasting change.

| have no doubt that many energy leaders
want to be a part of the solution. They recognize that
racism has been a part of the structures that define
American life since its founding, and that businesses
have a lot of work to do to weed out the inequities
that persist. Energy leaders have an opportunity to
acknowledge and address these problems inside their
organizations. But in order to do so, they need to
begin with a new perspective.

Creating equitable workplaces goes far
beyond the kinds of issues that usually get attention,
such as recruiting diverse candidates. In fact,
compared to the most important work that needs to
be done, that’s the easy part.

The more important work runs much deeper.
It requires fearlessness within our organizations. It
requires speaking up and, more importantly,
listening — even, and especially, when what someone

else has to say may make you uncomfortable.
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It’s incumbent on all of us to rise to this
challenge.
Equity Before Diversity & Inclusion
The terms “diversity,” “equity,” and
“inclusion” are often used interchangeably. Given
that it’s only in recent years that businesses have
begun prioritizing these issues, it’s understandable
that they get grouped together. But they’re different.
To build the kinds of organizations we need in order
to meet the challenge before us, we must start with
an understanding of these often-confused terms and

how they fit together.

"Achieving equity is
the most complex.”

Achieving diversity in our workplaces means
having a wide variety of backgrounds, experiences,
and perspectives among staff. Achieving inclusion
means creating a culture in which everyone feels
welcome to share their ideas and contribute.
Achieving equity is the most complex. And it has to
come first for substantive change to take place. An
equitable system, as Merriam-Webster puts it, deals
“fairly and equally with all concerned.” It’s a matter
of “justice,” including “freedom from bias or

favoritism.”
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‘It's not all
about pay.

It’s not all about pay. In recent years,
businesses have been called out on pay inequities,
often based on gender. But while pay is the most
easily measured aspect of inequity, it’s only a small
part of the inequities that still too often rule the

workplace.

In a truly equitable system, everyone faces
the same consequences for their achievements,
failures, and work — no matter what they look like.
Their experiences in similar situations come out the
same. And there’s transparency within the
organization so everyone can know what those

repercussions are.

The same goes for promotions. In a truly
equitable system, when a group of executives or
managers get together to decide which employees are
ready to join the ranks of leadership, the
conversations are the same no matter the candidate’s
race, gender, sexual orientation, religion, or anything
else about them.

Many organizations in all sectors, certainly
not just energy, believe they’ve already created an
equitable playing field so that everyone is judged
fairly, and by the same criteria. But all too often, this
IS not the case.

Sometimes, the biases that prevent this are
blatant — for example, when male executives
question whether women “belong” working on oil
rigs or in mines. At other times, it’s a matter of
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unconscious bias, such as when an African-
American is described as “aggressive,” while a white
person exhibiting the same trait is described as

“assertive.”
Non-Defensive Listening: Not for the Meek

This is why creating equity, diversity, and
inclusion can’t be achieved simply through metrics.
Inside our organizations, employees have
experienced all sorts of problems that prevent these
ideals from becoming a reality. To learn what those
problems are, leaders have to be ready to do
something that many avoid: listen, with an open
mind, to things they may not want to hear. After all,

you can’t change something that you don’t identify.

Inside every company, leaders and managers
should ask people to share all the challenges they’ve
faced in getting equal opportunities. Allow them to
tell you the truth, no holds barred. Provide them with
psychological safety, so they know there will be no
negative repercussions for stating, in the bluntest

terms, what their struggles have been.

Listen in the most non-defensive way
possible. When you ask these questions, you’re
likely to hear things you don’t like. You’ll also
probably want to insist that certain accusations you
hear can’t possibly be true. When this happens,
you’ll need to work especially hard to be empathetic,

patient, open-minded, and truth-seeking.

As you keep listening, and keep hearing
similar problems expressed by multiple people,
you’ll discover that, more often than not, these

problems are real.
Reflect and Act
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Once these problems are brought to your
attention, it’s time for reflection. Business leaders,
together with their leadership teams, need to discuss
what they’ve learned through these conversations,
and ask how their employees’ stories align with the
values the company professes to stand for.

To help bring this point home, | sometimes
share a story of the church my husband and | attend.
Each week at the service, the congregation welcomes
people. Together, we say we hope newcomers will
find the church to be “warm and loving.” One day,
after we had been attending for several years, | turned
to my husband and said that I didn’t believe it
actually was a warm and loving environment. We
had been coming to this congregation for years, and
still only a few people even knew my name.

This is key. Sometimes, a business is so busy
professing what it stands for that it doesn’t realize
when it fails to live up to those standards. When you
discover this through conversations with employees,
it’s time to reflect — and then act.

The kind of action that’s necessary will
depend on what the problems are. You may need a
new form of racial sensitivity training, or flexibility
to ensure working parents are able to get their jobs
done while still being present with their families, or
much stronger action to weed out harassment. Your
employees will have ideas. Listen, reflect, and then
do the work.

Look Outward

The information that you’ll need in order to
go through this process won’t come exclusively from
inside your company. It will also come from those
who interact with your business — from suppliers, to

contractors, to customers, to other businesses that

www.eba-net.org

‘Do they see your
company as
representing the values
you aspire to.”

work with you. Do they see your company as

representing the values you aspire to?

When you ask and listen, some of what you
hear will be broad or will reflect a general sense
that’s different from yours. But some people will
also have specific experiences that speak to these
problems. Perhaps a customer was mistreated, or a
contractor overheard an employee using offensive
terminology. Perhaps a supplier lost their contract
with your company and believes there was

discrimination involved.

When these instances and allegations are
brought to your attention, take a microscope to them.

Really dig in. Learn everything you can from them.

None of this is to say that every complaint
will have merit. Sometimes, people are simply
wrong, or they misperceive something as a slight
when it wasn’t. Listening, reflecting and acting does
not mean accepting everything you hear as fact. But
it does mean being open to the possibility that these
concerns speak to real problems that prevent true
equity from taking root.

Look Across Categories

As you go through this process of inquiring,
listening, and looking outward, it’s crucial to keep in
mind that no one’s experience is defined entirely by

just one facet of who they are. So, as you ask people
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about their experiences with your company, both
from the inside and from the outside, it’s important

to avoid classifying people into simple groups.

For example, a line engineer may open up
about her experiences trying to advance her career in
your business. She may have run into obstacles
based on her gender. Or perhaps, being Hispanic has
led her to face challenges. Maybe she’s also part of
the LGBTQ community.

“To learn about
obstacles to equity,
it's important to see

each person as an
individual.”

I’ve seen times that this intersectionality
leads to problems for people. For example, when a
Black disabled contractor wants to get certified as a
minority-owned business and apply to do business
with an energy company, which minority “bucket”
should she place herself under? She may only have
enough money to pay for one type of third-party
certification. So which type of business should she
be certified and register as? Which box does she
check on a form, knowing that doing so may
automatically put her into a list of suppliers in one

category but not the other?

To learn about obstacles to equity, it’s
important to see each person as an individual. When
you ask a person about their experiences, use open-
ended questions that allow them to share any part of
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who they are, and to explain how those different parts
may be affecting their experiences.
Everyone Can Be An Ally

Leaders are charged with the task of making
structural changes that will make the company
equitable, diverse and inclusive. But at every level
of an organization, anyone and everyone can, and
should, be part of the effort.

That includes being conscious of the fact that
your colleagues may have things on their minds that
are affecting them in profound ways. That’s
certainly been the case for much of this year, as the
protests against killings of innocent Black people by
police have stirred up a lot of emotions, particularly
for African-Americans. Many white people simply
haven’t known what their Black colleagues are
experiencing.

In 2015, after Freddie Gray was Killed, an
executive I worked with told me he didn’t understand
why so many people were upset and protesting. “I
do,” I told him. So, he asked me whether I’d ever
had an interaction with the police that made me fear
for my life. “Yes,” I told him.

He was taken aback. The moment served as
a sign. You never know what experiences your
colleagues may have had until you ask. It was an
opportunity for me to show him that the experience |
have walking through the world each day is different
from the experience he has. He got a chance to learn
from me, and it helped broaden his perspective.

I’ve also been on the other side, the one
realizing a perspective I hadn’t considered. Last
year, | heard a speech given by Wally Haase, the
General Manager of the Navajo Tribal Utility
Authority, at an event held by the American Public
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Power Association. Mr. Haase described his efforts
to bring power to over 15,000 Navajo families who
have never had access to electricity. My heart broke.
It hadn’t occurred to me that in the United States of
America, we still have entire communities with no
access to electricity — which can also mean a lack of
clean water and all sorts of other tools that access to
electricity provides. It helped me realize that | can
be an ally for indigenous people, and work to make

sure they’re a part of our industry’s efforts.

‘Being an ally also
means speaking up.”

Being an ally also means speaking up. If
someone does or says something offensive, call it
out, and show your colleagues that you’re there for
them. That’s a demonstration of allyship. You’re
effectively saying: “This may not be directed at a
group of people I’'m a part of, but I won’t accept it on
behalf of another person either.”

However, there are also times when this is
best done through private conversations. | once had
a member say something at a meeting that I could not
believe came out of their mouth. Later, I pulled the
person aside and explained that the comments were
offensive. (In that case, | did not know whether
anyone else was offended by what this person had
said, but I wanted to make sure this person never said
it again.)

It takes courage to do this. It’s a kind of
courage we show in other ways. Just like the adage
“if you see something, say something,” when applied
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to crime or terrorism, it’s a matter of being aware and
taking action.
Yes, Measure Too

None of this means that efforts toward
making recruiting and promotions equitable are
irrelevant. These more measurable factors matter,
and there’s plenty of room for improvement.

For example, when business leaders
complain that they’re not finding enough qualified
candidates of color for entry-level positions, | ask
where they’re looking.  To attract a diverse
workforce in energy, our organizations need to
expand their recruiting efforts to a wide variety of
schools, including HBCUs (Historically Black
Colleges and Universities). And we need to tell
officers at all the schools we visit that we want as
diverse a slate of candidates as possible.

We need to look at the mid-level positions as
well, determining the diversity (or lack thereof) at all
career stages, in order to get rid of blockades to
advancement.

And, yes, we need to measure our successes
at all levels, all the way up through the C-suite and
And we should be held

accountable for this by our investor communities and

board of directors.

all our stakeholders. Equity, diversity and inclusion
are proven to increase profits and make a business
stronger and more resilient.

But we must start with the toughest, most
important task we face as an industry. Until we’re
ready to discover and acknowledge what’s holding
us back, we won’t get the improvement we need.
This is the new paradigm. It’s what I call the “secret
sauce” — every one of us doing what we can to carve
out a path for people who aren’t like us. Together,
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we can create spaces for each other in our
ABOUT THE AUTHOR

organizations. We can encourage people from all
walks of life to join us, bringing their wealth of life )
Paula R. Glover, President & CEO,
experiences, knowledge, and perspectives with them. American Association of Blacks in Energy

When we do that, we’ll transform in the best For a full bio, please visit here

ways possible.

Environmental Law
Course 108

webinar

16 Nov. [ 12:30 PM- 5:15 PM
17 Nov. [ 12:30 PM- 5:30 PM

https://www.eba-net.org/events/energy-law-
academy-course-108-environmental-law/

Course 108 explains environmental law practice before the relevant agencies, such as
the Environmental Protection Agency, including the rule making process and"sue and
settle,” the appeals process, and enforcement and litigation.

New energy lawyers practicing environmental law and energy transaction lawyers who

need an overview of environmental laws and regulations should register for the
upcoming webinar, taking place November 16 - 17, 2020.

& g
¥ (’0\/‘1 Enhance your overall knowledge of energy law by obtaining your
- N Energy Law Academy Certificate of Achievement.
<) o0
» o8
Energy Law Academy https://www.eba-net.org/education-events/energy-law-academy/
www.eba-net.org 8
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ACCEPTING THE CHALLENGE

s | reflect on 2020 outside of the COVID-

19 pandemic, I think of it as the year that

many of us recommitted (and some newly
committed) to paving the way for a just and equitable
society. Our industry provides a rich and powerful
platform to actively influence this movement. Our
significant investments and growth provide us with
unique employment, minority supplier, and
community investment opportunities. Many
companies and firms, like mine, have written
commitments to the movement. We’ve realized that
this is not just our opportunity, but our obligation,
collectively and individually. Our challenge: Are we
doing enough?

When asked to author this piece, | paused.
Like most of us, I am not an expert on diversity,
equity, and inclusion, nor am I civil rights attorney.
I am the senior vice president and chief legal officer
for DTE Energy and a Latina senior executive
committed to action. My role and passion in this
space, combined with DTE’s unwavering
commitment to be a force for growth and change,
provides me a powerful platform.

My collective experiences — first generation
college graduate, low-income upbringing, workplace
conscious and unconscious biases, first and only
Latina most of my career, sexism and racism, in work
and play, and each of their corresponding unintended
consequences — will truly transform a person. My

journey has made me more valuable as an employee,
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as a leader, and now as an advisor to our CEO,
management, and board of directors.

DTE’s utilities serve over 3.1 million
customers in Michigan, a state where one in four
residents is ethnically or racially diverse,* and one in
seven residents is African American. Detroit, one of
the largest cities in our service territory, has a black
population of 80%, and a poverty rate of almost 40%.

Throughout my time at DTE, one of our top
priorities has been to build an inclusive and diverse
workforce.  We have focused on creating a
workplace where everyone feels safe and welcomed
and has a sense of belonging. We understand that
having a diverse workforce makes us a better
company because diverse perspectives improves our
ability to innovate, solve problems, and better serve
our customers. We know that when our employees
represent the diversity of our customers, we provide

better service.

“‘We know that when our
employees represent the
diversity of our customers,
we provide better service.”

As with many corporations, our purpose and
aspiration have been clear for many years, and still
the events of 2020 have propelled us onto a platform
to do more; we know that we must act — it is our

obligation.
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Our Response to Racial Injustice, Violence, and
Unrest

In late May, as protests began around the
country and in Detroit in response to George Floyd’s
murder, racial violence and injustice, DTE’s
President and CEO Jerry Norcia reached out to our
community and government leaders to offer support
and resources.

Mr. Norcia, along with Vice President of
Human Resources and Chief Diversity Officer Diane
Antishin, also issued a letter to DTE employees
reaffirming DTE’s commitment to stand united in
rejecting all forms of discrimination and violence in
our workplace and in our communities, and
recommitting to a diverse, equitable, and inclusive
environment.

And in June, DTE Executive Chairman Gerry
Anderson joined Mary Barra, CEO of General
Motors, Bill Ford, Executive Chairman, of Ford
Motor Company, and six other business leaders in a
press conference hosted by Reverend Dr. Wendell
Anthony, President of the Detroit Branch of the
NAACP, and Detroit Mayor Mike Duggan, to
denounce racism and stand united as a force for
positive change and justice in our communities.

As a company, DTE stands united in
rejecting all forms of discrimination, racism and
violence in our workplace and in our communities —
we are decidedly and proudly anti-racist.

DTE Workforce Efforts

The way we train and develop our workforce

is critical to building a diverse and inclusive

business.
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Workforce Development

DTE’s work to lead with our purpose, create
a culture of service excellence, and build a diverse
and inclusive workforce has influenced our hiring
strategy. We’re deliberate in our recruiting efforts to
look at all aspects of diversity, from gender and
cultural to differently-abled diversity.
We must be innovative and find creative ways to
attract diverse talent who represent the communities

We Serve.

“‘We must be innovative
and find creative ways to
attract diverse talent who

represent the
communities we serve.”

Youth Employment

DTE is a top youth employer in Detroit and
the state of Michigan. We understand that youth
employment programs are key to a strong and vibrant

local and state economy.

We have provided job opportunities to 1,500
youths each year, including 900 college and high
school students through summer and year-round
employment programs, as well as funding another
600 jobs at other organizations in Michigan through

the DTE Energy Foundation.

Approximately 250 of DTE’s students
receive additional assistance to help prepare them for
the workforce: DTE provides mentors and services
such as resume writing workshops, interview skills,
financial literacy and transportation to help level the

playing field for these students.
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Career and Technical Education in Detroit

As development has gained momentum in
Detroit and across the state, companies have
struggled to fill the skilled trades positions needed to

complete this work.

DTE partners with Career and Technical
Centers in Detroit and technical schools around
Michigan to update their programs, add new
equipment, and rebuild their infrastructure to help
prepare young people for a career in skilled trades.

In recent years, our company has hired nearly
thirty returned citizens transitioning back into our
communities after a period of incarceration — and
almost 90% of those employees are still working
with us. Last summer, we partnered with Parnall
Correctional Facility in Jackson, Michigan to train
and prepare our first class of nineteen men for in-

demand careers in tree trimming.

We expect forty people per year to graduate
from this program, and we hope that is just the
beginning.

Supplier Diversity

There are many opportunities outside of your
own workforce to support diversity and inclusion.
DTE has a long history of pursuing partnerships with
minority, women and veteran-owned businesses and
encouraging diverse companies to explore supplier
opportunities.

In 2019 we spent more than $600 million —

nearly 20 percent of our overall external spend — with
certified minority and women-owned businesses.
Also, in 2019, we were recognized with 14 supplier
diversity awards.  Our spending with diverse
suppliers has increased by 50% since 2013.
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Last spring, we also committed to spend at

least $500 million annually with businesses owned

by women and minorities over the next five years.
For diverse suppliers, DTE’s focus on
outreach, mentoring, advocacy, and training means
new opportunities to succeed and grow. An inclusive
supply base brings innovative ideas that add value,
so we can provide exceptional service for our
customers. For our communities, supplier diversity
creates jobs, expands the economy, and builds the

capacity for revitalization.

‘For our communities,
supplier diversity creates
jobs, expands the economy,
and builds capacity for
revitalization.”

DTE Energy Foundation

Among the state’s largest foundations
committed to Michigan-focused giving, the DTE
Energy Foundation supports initiatives focused on
arts and culture, community transformation,
economic progress, education and employment,
environment, and human needs. Not only do we
want to create an economic impact across the state,
but we want to provide hope and inspiration to
communities making a difference. The DTE Energy
Foundation supports events and programs that
helped to generate more than $50 million in local
economic activity in the past year.

In 2020, our world saw a crisis unlike any
we’ve seen in our generation — and this
unprecedented crisis has underscored the pressing

need to work for justice and equality on a wider
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https://skrift.meltwater.io/site/5e12ac481b7bea03e16a9079/article/5e4c00b7e22f36001414b2e5
https://empoweringmichigan.com/dte-to-spend-billions-with-michigan-suppliers-through-2024/

scale. DTE worked with over 1,000 nonprofits
across the state to help Michigan residents weather
this storm: providing 3 million meals, donating 2
million KN95 masks, donating 51,000 tablets to
Detroit students, helping customers with bills and
ensuring our employees that their safety was, and

always will be, our number one priority.
My Personal Work

Throughout my career, I have worked to
ensure that diverse employees did not travel their
road alone. I’ve helped lead two affinity groups at
DTE: the Women of DTE, and our Hispanic affinity
group “Somos.” I also co-lead our DTE women of

color circle, a forum for diverse women leaders to

openly and honestly share and inquire in a safe space.

In 2010, |
Exposure Program (“STEP”), a college summer

created the Summer Talent

internship program that provides under-represented
college students with an opportunity to develop
corporate experience, business acumen, confidence,
and soft skills that will put them on equal footing
with their peers and allow them to be successful in
corporate America. This fall we will have our first
STEP participant admitted to the State Bar of North
Carolina. Our program boasts a 95% college

graduation rate.

Perhaps | am most proud of my work with
The Michigan Hispanic Collaborative (“MiHC”), a
Michigan non-profit dedicated to economic equity
and opportunity for first-generation, lower-income
Hispanic students, like me. MiHC delivers culturally
relevant programming for both students and parents
to help bring coherence to the chaos of college
access.
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And finally, there’s my day job. In the Office
of General Counsel at DTE we make diversity,
equity, and inclusion a priority. We’ve partnered
with the Wolverine Bar Association for more than 15
years, providing summer clerkship opportunities for
Detroit area diverse law students. We’ve recently
expanded the size of the program and focus on the
growth and development of more diverse law
students. We support the Leadership Counsel of
Legal Diversity (“LCLD”), including the LCLD
fellows program, a twelve month leadership
development program for in-house attorneys and law
firms. We too support supplier diversity, which
means actively working with our law firms and
advisors to increase diverse opportunities and
representation.

Our Challenge

As our collective industry investments grow
and segments of our workforce begin retiring, we
have the opportunity to diversify our ranks from top
to bottom, diversify spend, and use our collective
influence to effect change — not just words, but real

change.

"Are we doing enough?”

| am sure that each of you could list a myriad
of strong examples of diversity, equity, and inclusion
work throughout our industry. But I can’t help but
wonder: Are we doing enough? Am | doing enough?

G. Marcus Cole, the Joseph A. Matsen Dean
and Professor of Law at Notre Dame Law School,
shares his own experiences with racial violence in his

essay “I am George Floyd. Except I can breathe.”
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Perhaps his most powerful words: “/J]ust because a
police officer did not murder me or my children does
not mean that he did not harm us.”’> As the Dean of

one of our nation’s leading law schools, he commits

‘I've accepted that challenge.
Will you join me?”

to utilize his position, influence, and power, and asks

1 Census bureau — also known as non-Hispanic white — white Americans who
are not of Hispanic or Latino Ancestry.

all of us to work together to end racial violence, to
end hate, and he challenges us all to do this.
I’ve accepted that challenge. Will you join

me?

ABOUT THE AUTHOR

JoAnn Chaves, Senior Vice President &
Chief Legal Officer, DTE Energy

For a full bio, please visit here.

2 Dean Cole’s essay is available on the University of Notre Dame’s website
https://law.nd.edu/news-events/news/dean-g-marcus-cole-i-am-george-floyd-
except-i-can-breathe-and-i-can-do-something/.
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PROMOTING RACIAL JUSTICE
IN THE ELECTRIC UTILITY SECTOR

he national outrage following the police
killing of George Floyd in late May, and
the heightened attention to more recent
racial injustices and tragedies have galvanized the
New York Power Authority (NYPA), the nation’s
largest state-owned public power utility, to action.
In July we proposed a Ten Point Racial
Justice and Equity Plan to our Board of Trustees.
The plan, developed by an interdisciplinary team of
employees, SMEs and leaders outlined measures to:
(1) expand employee training on antiracism,
unconscious bias, microaggression, and cultural
competency; (2) invest in our Black employees and
create pathways for career development and upward
mobility; (3) increase the number of minority- and
(MWBES)
supporting the energy industry; and (4) increase the

women-owned business enterprises
pipeline of utility and clean energy workers of
tomorrow through the expansion of our community-
based STEM education programs and a targeted
scholarship program.

All of these steps are designed to move us
closer to greater equity by building wealth and
Black

communities and to work in concert with the

reducing economic disadvantages in
landmark legislation signed into law by Governor
Andrew M. Cuomo, ensuring that New York is

leading the charge on combating social injustice.
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These measures reinforce the
Administration’s commitment to address systemic
racism, building upon other progressive actions such
as a 2018 executive order for ensuring diversity,
inclusion, and equal opportunity in the state

workforce.

“We are very much
committed to serving
as a model for the
energy industry.”

Inspired by Governor Cuomo’s leadership,
NYPA is seizing this moment to reflect on its
significance and embrace opportunities for bringing
about meaningful change. We are very much
committed to serving as a model for the energy
industry.

Just days after Mr. Floyd’s murder, NYPA
held an organization-wide town hall meeting. Our
mission was to ensure that our employees had a voice
and were being heard. We talked very openly about
the stark reality that Black Americans are two-and-a-
half times more likely than white Americans to be
killed by police officers.

The emotions and anxieties publicly and

poignantly expressed by our Black employees made
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a lasting impression on everyone who participated.
One staff member described how fearful she was
about the impending birth of her grandson, and the
sad reality that given the dangers Black males face as
they grow to adulthood, she would have preferred to
be expecting a granddaughter. These heart-rending
comments and the different accounts of employees’
personal experiences with systemic racism moved us
deeply. They challenged us all to reflect on what we
could do together to change mindsets and behavior
in our organization and our industry.

In addition to the Ten Point Racial Justice and
Equity Plan, NYPA became the first energy
company in the nation to join the American
Association of Blacks in Energy (AABE) Energy
Equity Campaign, which seeks to increase
representation of African Americans in employment,
leadership, business contracting, and workforce
development in the energy sector.

To further institutionalize these forward-
thinking measures, NYPA has elevated its Diversity,
Equity, and Inclusion program through the creation
of a new position—Chief Diversity, Inclusion and
Equity Officer. Nancy Harvey, previously Director
of the Office of Civil Rights and Inclusion, will
report to Kristine Pizzo, the Executive Vice
President and Chief Human Resources and
Administration Officer, and me.

Nancy will be responsible for designing and
implementing the overall equity, inclusion and
diversity initiatives that align with our overall
business strategy. She will provide leadership and
strategic direction in implementation of the Ten
Point Plan and in creating and supporting an

environment at NYPA that is inclusive, respectful,

www.eba-net.org

15

and free from discrimination, intolerance,
harassment and retaliation.

The Office of Civil Rights and Inclusion was
established in 2017, and focused on promoting a
culture that embraces differences, where everyone is
valued regardless of race, ethnicity, gender, sexual
orientation, age, disabilities, or other inherent
characteristics. This encompassing approach is
supported by
(ERGs) that

characteristics

six Employee Resource Groups

are representative of shared
and life experiences. The ERGs,
which sponsor events and provide networking
opportunities, are Women in Power, Generations,
Multicultural, Pride in Power (formerly LGBTQ &
Allies), Veterans, and the ECO (Sustainability)

Team.

‘NYPA has also been
focusing externally on
diversity, inclusion and

equity.”

NYPA has also been focusing externally on
diversity, inclusion and equity issues. Last year, we
named a wing of the Northland Workforce Training
Center in Buffalo, New York after a late 19" century
African-American inventor, Lewis Latimer, who was
one of the pioneers of the electric lighting industry,
with the hope of inspiring the students who receive
training in advanced manufacturing and energy
related fields. The center received $15 million of
funding from NYPA, and millions of dollars more of

additional state funding.
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‘At NYPA, we know
that there is strength in
diversity.”

At NYPA, we know that there is strength in
diversity. To meet the critical challenges that
confront us, we must ensure that our communities
and employees have equal opportunities to meet their
full potential. To this end, we will work towards a
more diverse and equitable workplace and we will
leverage our resources and experience to increase the
number of MWBEs supporting the clean energy
transition.

In addition, we will increase the pipeline of
clean energy workers through the expansion of our
community STEM programs and scholarships that
afford students in our Environmental Justice
communities with opportunities to acquire industry
experience.

At NYPA, we have a long tradition of
transformational leadership. We have fully
embraced the need to implement diversity, inclusion,
and equity as major priorities, and are confident that
our new initiatives will lead to substantial
accomplishments across our organization and,
hopefully, throughout our industry. As our record
indicates, we know how to take the critical leap from
thought to action, and that is exactly what we are

doing now.
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RURAL ELECTRIC COOPERATIVE PROGRAMS EMBODY DIVERSITY,
EQUITY, AND INCLUSION

t a time in our nation’s history when the
principles of Diversity, Equity, and

Inclusion (DEI) are being discussed —and
demanded — with an intensity not seen in generations,
many rural electric cooperatives are well on their
way to implementing programs that demonstrate
these values to their members.

When our co-ops began, there was absolutely
no equity in how our country treated rural citizens in
comparison to their urban counterparts. It took the
enactment of the Rural Electrification Act in 1936 —
fifty years after the initial deployment of small
electrical stations in cities — to bring about the
creation of electric cooperatives to help raise living
standards in the less populated areas of the United
States. To this day, rural electric cooperatives serve
in more than 90% of the nation’s persistent poverty
counties as defined by the U.S. Department of
Agriculture’s Economic Research Service.

Inequity. Exclusion. Imbalance. We get it.
We see it, and we experience it every day.

At Roanoke Electric Cooperative in
northeastern North Carolina, we also work to
overcome it. I’m proud to say, as Roanoke Electric’s
chief executive, that our cooperative strives daily to
embody the tenets of Diversity, Equity, and Inclusion
through the services it provides to its 14,500
member-owners spread over seven counties. It is a
because the

mission we don’t take lightly,
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socioeconomic challenges among our members are
substantial.

To provide just a few data points, based on
information from the U.S. Census Bureau, the
Bureau of Labor Statistics, and the Bureau of
Economic Analysis:

e 23% of the people in our region live in
poverty, compared to 14% of the U.S.
population overall;

o for the two-year period ended April 2020 —
just as the coronavirus pandemic was
emerging in many states — our region’s
unemployment rate was 5.6% versus 3.7%
for the United States as a whole;

e per capita income in our region was $20,800
compared to $32,600 nationally.

‘For our communities
to flourish, our
cooperative’s members
must flourish.”

These are difficult circumstances, and they pose a
challenge that will take time and sustained
commitment to overcome. For our communities to
flourish, our cooperative’s members must flourish.

This makes it imperative that Roanoke Electric
engage with our member-consumers to ensure their

O ENERGY

BAR ASSOCIATION



satisfaction and  achieve better financial

performance.

“We must acknowledge our
diverse membership, treat
them equitably, and find
ways to be inclusive for our
entire co-op family.”

For years, the National Rural Electric
Cooperative Association (NRECA) has studied and
advocated solutions to the problem of energy poverty
— where substandard housing and low household
incomes can trap people in circumstances where
electric bills far exceed many consumers’ monthly
expenditures, both in nominal terms and as a
NRECA is an

advocate for policies and programs that not only seek

percentage of household income.

to address access to affordable electricity, but also
the root causes of unmanageable energy burdens and
persistent poverty in the communities served by
electric cooperatives.

Diversity, Equity, and Inclusion is the ideal
framework within which to pursue these goals. DEI
requires an understanding that each co-op member is
different and has unique needs, as well as an
understanding of the greater value of treating
everyone in ways that meet their individual needs.
We must acknowledge our diverse membership, treat
them equitably, and find ways to be inclusive for our
entire co-op family.

NRECA has developed two major projects
that allow electric co-ops to work with local, state,
and regional partners to achieve broad member

participation and immediate positive outcomes.
www.eba-net.org
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Achieving
Equitable Solar Sources (ACCESS): This project
aims to develop solar program designs and financial

Cooperative ~ Community

mechanisms that can extend the benefits of solar
energy to low- and moderate-income consumers to
ensure that those who struggle to pay their bills have
cost-effective options to meet their needs. Many
electric cooperatives have embraced community-
owned solar, which enables co-op members to
subscribe to a shared project. Direct member
participation enables a household to supplement its
energy use with renewable resources. However, this
model creates a barrier to participation by low- and
moderate-income  households. Funding by
philanthropic organizations could expand the ability
of low- and moderate-income households to join
community solar projects and substantially increase
the solar capacity of an electric cooperative with
larger projects.
Beneficial electrification: Co-ops are
promoting energy solutions that maximize the
efficiency of electricity in terms of usage and
environmental impact. Many of the technologies
that support beneficial electrification are familiar:
smart homes and grid-enabled appliances, energy-
efficient and smart water heaters, electric vehicles
and mass transit options, and consumer goods such
as electric lawn equipment and electric bicycles.
Unfortunately, substantial barriers exist to
the and these

affordability availability  of

technologies to low- and moderate-income
To try to address this, NRECA and

electric cooperatives fund diverse programs to

households.

promote beneficial electrification to their consumer-
members and finance the deployment of these
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technologies in the home or to support programs that
electric cooperatives can use to finance these
investments on their consumer-members’ behalf.
Diversity, Equity, and Inclusion at Roanoke
Electric

At the discrete co-op level, let’s look more
closely at how Diversity, Equity, and Inclusion
manifest themselves at Roanoke Electric,
conceptually and practically. The imbalance created
by stagnant economic conditions and rapid
technological changes makes it more important than
ever that Roanoke Electric provides diverse energy
programs to meet its members’ needs. Like so many
of the other 900 electric cooperatives operating in
forty-eight states, we constantly seek to implement
innovative programs that can make a positive
difference.
Upgrade to $ave

One of our increasingly successful programs
is the Upgrade to $ave energy efficiency program.
Established in 2015, Upgrade to $ave provides free
energy assessments to homes and businesses that
request them. Energy assessors determine where
efficiencies can be gained, and they also identify
upgrades that will result in the greatest energy cost
savings. Upgrades include insulation, duct and air
sealing, heat pump improvements, water heater
wraps and LED lighting. Roanoke Electric invests
all the upfront costs of the home’s efficiency
improvements in most cases, and it recovers the
upgrade investments through a charge (bill tariff) on
the recipient’s monthly bill. Since the charge is less
than the monthly savings yielded from the
improvements, the total bill for our member still is

lower than it was previously. To date, nearly 1,000
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households have participated in this program. The
obvious benefit, beyond the immediate savings to
member-owners from reduced energy usage, is
millions of dollars in savings associated with the
reduced amount of wholesale power that the co-op

must purchase to meet demand.
Roanoke SolarShare

A new, complementary program to Upgrade
to $ave — and one that speaks to our commitment to
availability, affordability and inclusivity — is the
Roanoke SolarShare program. The SolarShare
program identifies and targets deserving, income-
qualified households that cannot immediately take
part in Upgrade to $ave due to more serious health
and safety repairs needed in their homes, which is
about half of the homes in our program. SolarShare
pays for the health and safety repairs using funds
collected in Roanoke Electric’s community solar
program and, once those repairs are made, the
households can receive the Upgrade to $ave

enhancements.

The community solar program, another
example of Roanoke Electric’s diversity of services,
is borne from a 360-panel solar farm built adjacent to
our headquarters in 2015. The energy output
generated by the solar farm can be purchased in
blocks of 10 panels each. Purchasers receive
monthly credits on their bill for the value of the
electricity generated by the block(s) they buy.
Because solar energy is out of reach for many
residents in our communities, the SolarShare
program relies upon the generosity of third parties
who purchase blocks and grant those monthly credits

to low- and middle-income member-owners.
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In this way, Roanoke SolarShare
demonstrates the value of our co-op engaging new
and diverse partners — be they individuals,
philanthropic funders or energy services companies
— to address the needs of our members. With the
addition of approximately two megawatts of
community solar, Roanoke Electric plans to raise
over $1.5 million, mainly from philanthropic
funders, to mitigate more than 800 members’ health
and safety issues. Diversity’s importance to our
performance and member service also stems from the
fact that our industry is market-driven, with third
parties presenting solutions to consumers at an
increasing rate. To remain the trusted energy
provider, partnerships can help us act at a pace that
keeps up with the rapid change our industry is
experiencing. To do this effectively on a sustained
basis, we must attract diverse talent to better identify

solutions that meet our members’ varied needs.

‘Diverse talent helps to
avoid ‘group think”and
will point out blind spots
that are often
overlooked.”

By leveraging the different backgrounds and
life experiences of a diverse staff, we are positioned
to collaborate with an array of partners and
incorporate ideas we otherwise might not recognize.
Diverse talent helps to avoid “group think” and will
point out blind spots that are often overlooked.

As we witness an energy transformation that

requires a different approach and a new perspective,
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workforce diversity becomes increasingly important
in other ways too. Seasoned electric utility
professionals have dedicated entire careers focusing
on the traditional, one-way flow of power, and the
maintenance of power plants, transmission lines,
substations and distribution systems. But our
industry is rapidly changing to one that entails
distributed energy resources, multi-directional flow
of electrons and an increasing focus on in-home
devices that can both positively and negatively
impact electric cooperative operations.

Beneficial Electrification

Roanoke Electric, like a fast-growing number
of co-ops, has begun to embrace this transformation
and turn a major threat into a tremendous opportunity
by promoting beneficial electrification projects. For
example, we launched a pilot program for plug-in
electric vehicles (EVs). The EV program offers a
discounted subscription rate to EV owners who
typically drive an average of fifty miles or less each
day and could easily re-charge their vehicle batteries
overnight. To enable rapid market penetration and
enhance our demand response program, our
cooperative is making the upfront investment in the
equipment and installation. Although the adoption
of EVs in Roanoke Electric’s region is in a very early
state, the co-op anticipates this trend will grow.

To take our EV deployment effort a step
further, we are initiating a vehicle-to-grid (V2G)
pilot at our headquarters facility. This program will
test our ability to use vehicle owners’ unused battery
capacity as a peak-shaving resource for our
cooperative. The EV program is one more program
purposely designed to incorporate Diversity, Equity,
and Inclusion by removing barriers to participation
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and making EV ownership accessible to all of our
member-consumers, especially those facing energy
burdens. As a bonus, it improves the co-op’s
financial performance by reducing greenhouse gas
emissions, lowering our energy costs and increasing
our load factor.
Roanoke Connect

The Roanoke Connect broadband program is
another program we have established to advance
The

Roanoke Connect broadband initiative, currently

inclusion and equity among our members.

being deployed, is providing high-speed internet and
smart grid energy efficiency capabilities throughout
our service territory. The smart grid services
leverage new technology to help control high
electricity costs that are incurred at peak demand
periods. Broadband-enabled thermostats and water
heater devices are installed, enabling the co-op to
adjust temperatures remotely for short periods of
time. Members receive bill credits for allowing
installation of the devices.

As the COVID-19 pandemic has made
painfully clear, rural broadband capabilities are at the
heart of equitable and inclusive activities that urban
and suburban regions have much greater access to —
education, health care and economic development
being chief among them. Roanoke Electric is
determined to lead the way in achieving greater
equity in these areas. Our success, and that of other
co-ops, can help bring people back to rural America
by providing innovation and quality of life that
surpasses the crowded spaces in which many
families and businesses have become weary,
especially in the aftermath of the coronavirus

pandemic.
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Commitment To All Our Members

It is no secret that, if our co-ops do not meet
the needs of each member, a select few of our easy-
to-serve members will not have to look far to find
someone who will. There are third parties actively
working today to capture our members’ energy
dollars with innovations in areas like renewable
energy and battery storage. To the extent these
companies make inroads with specific customers,
they take away from the local co-op business that

nourishes the entire community.

".. the tenets of Diversity,
Equity, and Inclusion mean
that it’'s not just about
dollars, particularly for
purpose-driven co-ops that
witness member hardships
daily."

Unfortunately, third parties will exclude
members that are harder to serve and make it
financially impossible for the cooperative to do so.
At the end of the day, the tenets of Diversity, Equity,
and Inclusion mean that it’s not just about dollars,
particularly for purpose-driven co-ops that witness
member hardships daily. With movement into the
future and new policies, there is risk of creating
inequalities. But under co-ops’ guiding principles,
economic advantage should unite, not divide, our
communities. It is our job to make sure that

innovation doesn’t come at the expense of any

subgroup of our members.
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JUST TRANSITION TO RENEWABLE ENERGY COMING JUST IN TIME
FOR APPALACHIA

ppalachia has provided the United States
with cheap energy for generations. But
the residual effects of coal production are
becoming evident, and an entire industry is facing
demise. However, the region shaped by the coal
industry has struggled for decades prior to the
industrial downturn. Mechanization of the extraction
process has cost coal miners their jobs since long
before clean energy became a national concern.
Surprisingly, the transition to clean energy may save
this marginalized community of the
Appalachian region.
Economic Conditions in Appalachia
The mountains regions of West Virginia,
Kentucky, Virginia, and Tennessee are a study in
contradictions. Coal once provided the fuel for 52%
of the electricity generated in the United States,* yet
this area of major coal production has among the
highest energy burden, measured by percentage of
one’s income devoted to home energy costs, in the
country.? Areas where, at one time, a man with a
high school diploma could make a six-figure salary
within five years of being on the job,® now have
unemployment rates of up to 15.7%.* In Fiscal Year
2021, seventy eight Appalachian counties are
classified as distressed and 104 are at-risk.> Amid
the breathtaking beauty of Appalachia, mountains
are missing their peaks and people are living in

destitution: crawl spaces are flooded; houses sit on
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the ground, without foundation; mushrooms grow up
through the carpets.® In some instances, “people live
in houses that are worse for them than it would be if
they lived outside.”” Appalachia, among the most
beautiful places in the country, is being abandoned.®

Poverty levels in this region are increasing.

In a study conducted by the Population Reference
Bureau, the percentage of people living in poverty in
the Appalachian region has risen 1.5% from the
2006-2010 time period to the 2011-2015 time
period.® In other words, fewer individuals in
Appalachia were experiencing poverty during the
Economic Recession of 2008 than they are in post-
economic-recovery times.!® Entrenched inequities in
the region, such as “the decline of coal mining jobs
due largely to changing markets; the absence of
employment alternatives; the rise of opiate addiction;
higher rates of depression, heart disease, and cancer;
growing dependence upon Medicaid and [Social
Security Insurance]; and insufficient tax revenues for
education and other local services[,]”*! help account

for the marginalization of approximately 6.1 million

O ENERGY

BAR ASSOCIATION



Americans living in Central and South Central
Appalachia.'
The Role of Coal

This is not simply a story of those left behind
in the transition to preferred forms of fuel, such as
renewables and natural gas. If coal production were
still at its peak, conditions in these towns would still
be impoverished because the dirty, dangerous,
“good” jobs that built these towns have been slowly
replaced with machinery. In a documentary by
CBSN, it was noted that despite the sharp decline of
mining jobs in West Virginia since 1950, coal
production in the area has not fallen at near as sharp
a pace.”®* This being the case, regulations and
subsidies designed to bolster the coal industry will
not be bringing jobs back to the mines.!*

While mechanization accounts for a portion
of jobs lost in coal, it is by no means the whole story.
A joint report authored by the University of
Tennessee and West Virginia University found coal
production in Appalachia fell by 45% between 2005
and 2015.® This loss was largely concentrated in
Southern West Virginia and Eastern Kentucky, and
over roughly the same time period (2000-2015), coal
employment dropped in seventy eight of the 129
counties that had coal employment in 2010.1® The
study further reported that thousands of the coal-
sector jobs lost in the Appalachian regions of West
Virginia and Kentucky had no counterparts in the
manufacturing, construction, or transportation
sectors within their respective states.!’ This means
that former coal industry workers will either have to
invest in further education and training, which few
can afford, or leave the state to find a comparable

occupation.
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The Just Transition

Energy justice, “the goal of achieving equity
in both the social and economic participation in the
energy system, while remediating social, economic,
and health burdens on those historically harmed by
the energy system,”'® exists under the broader
umbrella of “just transition.”*® Originating from
labor and environmental movements in the 1970s,
the term “just transition,” has multiple meanings
within the energy context today.?® To some it
signifies that the transition to regenerative energy
sources is a just and equitable movement from
extractive and damaging fossil fuel usage.?* To
others, it is simply a call to “protect[] workers and
communities who depend on high-carbon industries
from bearing an undue burden of the costs of
decarbonization.”? All these definitions, however,
merge in Appalachia, where communities are
dependent on coal but can benefit economically from

the move to a low-carbon, renewables economy.

“The Appalachian region is
fortunate that renewables are
gaining traction.”

The Appalachian region is fortunate that
renewables are gaining traction. Not only does this
new industry provide many jobs to the area, and has
the potential to provide many more, but it also
highlights and elevates the plight of the people here,
a plight that would have stricken with or without the
advent of clean energy. Thousands of people lost
their jobs due to mechanization, and thousands more

will lose them due to further estimated downturns in
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production.?® But whatever the reason jobs were lost,
former coal miners can and are reentering the energy
industry; only this time on the side of renewables.
And organizations committed to a just transition are
there to facilitate this evolution of the Appalachian
economy. The Mountain Association is one such
committed organization.

Previously the Mountain Association for
Community and Economic Development (MACED),
the Mountain Association is a nonprofit “helping to
shape a just transition to a new economy for post-
coal Appalachia.”®® Beginning as a microlending
institution for small businesses in the Appalachian
region of Kentucky, the Mountain Association
realized that businesses could experience significant
savings by taking small steps toward energy
efficiency.?® These steps include fixing leaks in
buildings so heat does not escape, changing over to
LED lighting, and solar panel installation.?*® The
Mountain Association began performing energy
audits in homes and businesses where the monthly
energy bills were particularly excessive.

The Mountain Association found that
performing the audits and identifying viable
upgrades for a building was one thing but getting
contractors to execute the upgrades was another. It
could be six months or more to get a project off the
ground, simply because there were no laborers
available.?” This seemed unjustifiable in a region
that was experiencing high unemployment. In 2018,
the Mountain Association started the New Energy
Internship program which offers former coal miners
and other unemployed Kentuckians six-month

internships to “train on assessing buildings and

homes for energy efficiency issues, implementing
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energy efficiency upgrades, and renewable energy
systems.”?® Additionally, the internship offers a six-
week business course with an eye toward graduated
interns starting their own energy services contracting
business in their hometowns in Eastern Kentucky.
To date, twelve interns have graduated from this
program and are helping their communities become
more energy efficient and transition to renewable
energy strategies. Several small businesses have
benefitted from this program, including Hemphill
Community Center (Center) in Letcher County,
Kentucky, where after solar panel installation and
other upgrades were performed by New Energy
Interns, the Center now saves $748 each month

on electricity.?

*...more systemic solutions
may be needed to achieve a
just transition from fossil fuels,
like coal, to renewable forms of
energy.”

Obstacles to a Just Transition and Solutions

Though organizations such as the Mountain
Association are doing work on the ground, more
systemic solutions may be needed to achieve a just
transition from fossil fuels, like coal, to renewable
forms of energy. When representatives from the
Mountain Association were asked about solutions to
the obstacles to a clean energy transition in

Appalachia, they answered, “better regulations.”

Tennessee and West Virginia are among the
states that have implemented the fewest policies and

incentives for renewables and energy efficiency in
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the country.®® Unsurprisingly, Kentucky and West
Virginia are two of the bottom five states in
percentage of energy coming from renewables.®!

Evan Hansen of the West Virginia House of
Delegates cited (1) lack of incentives for renewables
and (2) the state legislature’s continued bolstering of
the coal industry as the reasons wind and solar have
not taken off in that state.®? Interestingly, he does not
point toward an imperfect topography for these
industries nor an unwillingness to accept renewables,
but rather points toward government-made
roadblocks to change.

One legislative fix that would be favorable to
renewables, and which has been passed in fifteen
state legislatures across the country, is authorization
to make power purchase agreements (PPAs).*
These agreements are between provider and buyer to
help finance the implementation cost of renewable,
often solar, installations.>* PPAs are the primary way
solar panels are sold in the U.S. because the cost of
installation for rooftop solar is often between
$10,000 and $30,000.%*° If there is an agreement,
payments are made in installments over time, but
without a PPA, the entire cost is due from the
purchaser up front.3®

While the West Virginia legislature refuses to
authorize PPAs,® its neighbor, Virginia, home to
two of the most coal-industry dependent counties in
the region — Buchanan and Dickenson Counties® —
explicitly allows for and regulates PPAs under its
state net metering provisions.>® This does not mean,
however, that PPAs are available to everyone in
Buchanan and Dickenson Counties. Another hurdle
to solar in those counties is that all solar installation

costs be paid up front for public ratepayers, such as

www.eba-net.org

local governments or schools entering into PPAs.*
Private ratepayers, on the other hand, including
residents and private businesses are welcome to enter
PPAs up to the cap instituted by the legislature.*
Allowing for PPAs is a step in the right direction,
even if it is sometimes only a half-step.

An additional step toward just transition will
be community leadership. Rachel Norton, of the
Mountain Association said, “leadership on every
level and support is something that is needed for
these transitions to happen.”*? Without legislatures
supporting transition through the bills they pass, and
without leaders in the communities willing to
exemplify support, how can an entire region be
expected to change behavior?®® “If you want a
community to thrive, give them the money.”** Any
monetary assistance, federally funded or otherwise,
should go directly to the community, because “they

know what they need” and “all they need are the right

S'”45

tool

Solar panels on the Kentucky Coal
Mining Museum located in
Eastern, Ky.

Courtesy: Sarah Anderson,
WYMT (Apr. 5, 2017)

The Appalachian economy is in a state of
decay and its rich culture is in jeopardy, due in

massive part to the loss of jobs in the coal industry,
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starting with mechanization and continuing with the
shift toward renewables. But the shift to renewables
brought along with it an unexpected guest — an
opportunity for a just transition. Renewables may be
causing some fossil fuel workers to lose their jobs,
but they are also providing this region with new
opportunities, not just for job growth, but also for
savings, efficiency, and reducing the burdens of
poverty that have existed here for decades. For

Appalachia, the shift toward renewables has come

just in time.
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PRINCIPLES TO ADVANCE ENERGY
JUSTICE FOR NATIVE AMERICANS

am honored that the Energy Bar Association

asked me to write this article for EBA Brief.

This article suggests principles to advance
energy justice for Native Americans, and for all
Americans. It encourages readers, regulators,
legislatures, businesses, elected officials, and the
public to meaningfully consult with Native
American tribes to support energy justice.

The opportunity to consult and collaborate
with Native American tribes and organizations
informed the development of these principles. |
would like to thank the Yurok Tribe, the Karuk
Tribe, and Tracy Stanhoff, President of the American
Indian Chamber of Commerce of California, for their
comments on this article. | offer these observations
and principles to foster dialogue, consultation, and
collaboration to advance energy justice, and am not
representing any organization or institution through
these proposals.

The opportunity to collaborate with and learn
from Native American tribes and organizations
informed my regulatory work as a Commissioner of
the California Public Utilities Commission (CPUC)
from January 2011 to January 2017. As a law
professor at Santa Clara University School of Law
where | teach Energy Law, Communications Law,
Contracts, and Antitrust Law, consultation with

Native American tribes has enriched my academic
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work. | am grateful to the Yurok Tribe for our
collaboration that informed the book chapter I wrote,
Energy Access is Energy Justice, The Yurok Tribe’s
Trailblazing Work to Close the Native American
Reservation Electricity Gap, in ENERGY JUSTICE, US
AND INTERNATIONAL PERSPECTIVES.?

Service on the American Indian Chamber of
Commerce of California Advisory Council following
the conclusion of my term as a CPUC Commissioner
provides opportunities to support talented Native
American entrepreneurs. | have appreciated the
opportunity to collaborate with the Karuk and Yurok
Tribes to develop comments to the Federal
Communications Commission. This article invites
all participants in the energy, environment,
infrastructure, and public policy fields to collaborate
with Native American tribes to advance energy
justice.

A. Energy Justice Perspectives

Reflecting on the perspectives we bring to
our work in the energy field informs energy justice
work. Perspectives often frame our view of “what
is,” and may obscure energy and environmental
justice gaps outside of our personal experience or
field of work or study.

As a Latina who grew up in communities that
faced energy and environmental justice challenges,

these perspectives inform my work to understand the



range of energy, environment, and climate justice
challenges Americans face. | am originally from East
Los Angeles where my family lived in a trailer park
before we moved up to the barrio where we lived in
an apartment. When my family moved to a nearby
city, Montebello, we were not informed that our
home was built on top of an active natural gas storage
field in an area of capped oil wells, near an operating
dump. By the time | went to graduate school at
Oxford, methane leaked into several homes, leading
at least five homes to be razed.? CPUC proceedings
led to that natural gas storage field’s closure, while
litigation continued about the source of the methane
leaks, and the dump was classified as a superfund site

and closed.®

“A different type of energy
justice challenge faces those
without access to electricity.”

A different type of energy justice challenge
faces those without access to electricity. My mother
often told us stories about her family in rural Benson,
Arizona, and the years during which they lacked
access to electricity. She recounted how they laughed
when someone gave my grandfather Christmas lights
as a gift for building a wall. Since their home had no
electricity, they strung up the lights which twinkled
in the sunlight and stayed dark after sundown.
Benson was ultimately served by a rural electric
cooperative which still serves that area today.

Decades later, many Native American
reservations still lack access to the electric grid.

These energy justice challenges invite us to broaden
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our perspectives and ask whether programs, policies,
and projects serve the range of energy needs in our
communities, consistent  with  environmental
protection and safe, reliable service, at just and
reasonable rates.

B. The Native American Reservation

Electricity Gap

On many Native American reservations, lack
of energy access reduces health, economic, and
educational opportunities, harming tribal members
and our nation. The U.S. Energy Information
Administration (EIA) reported in 2000 that 14% of
households on Native American reservations have no
access to electricity, compared to 1.4% nationally.*

EIA has not updated its analysis of the Native
American reservation electricity gap since its report
published

Community Survey (ACS), a component of the U.S.

twenty years ago. The American
Census, obscures electricity access gaps through the
question it asks about household energy fuel. The
2020 ACS asks “[w]hich FUEL is used MOST for
heating this house, apartment, or mobile home?"”®
That ACS question offers a multiple choice energy
menu of fuel alternatives, “Gas: from underground
pipes serving the neighborhood; Gas: bottled, tank,
or LP; Electricity; Fuel oil, kerosene, etc.; Coal or
coke; Wood; Solar energy; Other fuel; No fuel
used.”® These census questions leave the public
uninformed about whether the household responding
to the survey has access to the electric grid. Better
data collection and more research is needed to fill
this information gap.

“Tracy Stanhoff, President of the American

Indian Chamber of Commerce of California,



observed that utility infrastructure and services often
stop just outside the border of many Native American
reservations.”’ While several projects led by Native
American tribes have narrowed the Native American
reservation electricity gap, thousands of households
and institutions serving tribal members remain
without electric grid access in 2020. The electric
grid’s absence fuels lack of access to infrastructure
interconnected with electricity including water,
water treatment, telephone, and Internet facilities and
Services.

The COVID-19 pandemic highlights the
urgency of closing the Native American reservation
infrastructure gap. The U.S. Centers for Disease
Control and Prevention (CDC) reported that in “23
with COVID-19
race/ethnicity data, the overall COVID-19 incidence

states sufficient patient
among AI/AN [American Indian/Alaska Native]
3.5 that

The numbers of Native Americans

persons was times among white

persons.”®

afflicted by COVID-19 is likely higher as Arizona
was excluded from CDC’s analysis due to the
absence of data tracking race/ethnicity and Native
American ancestry.®

The Navajo Nation, whose reservation spans
parts of Arizona, New Mexico, Utah, and Colorado
reported 10,501 cases and 560 confirmed deaths of
COVID-19, Dikos Ntsaaigii in the Navajo language,
as of October 6, 2020.%° Large portions of the Navajo
Nation have no access to grid electricity or running
water.!! In 2019, approximately 15,000 families on
the Navajo Reservation lacked access to electricity,
leaving at least 60,000 people without access to this

resource long taken for granted in most American
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communities.*? Infrastructure access influences
vulnerability to COVID-19 infection and health
outcomes. CDC cited “shared transportation, limited
access to running water, household size, and other
factors that might facilitate COVID-19 community
transmission.”*3

“Grid-electricity access will enable Internet
and communications buildout as

they are

interconnected infrastructures increasingly
dependent on electricity.”* Lacking robust internet
connections, many fire crews working on Native
American reservations must “meet in person rather
than stage briefings via Zoom, as federal crews
have done elsewhere during the pandemic.”®®
Electricity access will improve fire safety, water
and  wastewater access and  treatment,
telecommunications access, health, educational,
economic, and civic opportunity.

In the spirit of consultation and collaboration,
and respectful of tribal sovereignty, this article
humbly proposes six principles to advance energy
justice for Native Americans. These principles will
help the federal government to fulfill its trust
responsibility to Native American tribes. Fostering
energy justice for Native Americans will improve
prospects for all Americans, advance our economy,
protect the environment, and promote equity.

C. Principles to Advance Energy Justice
for Native Americans
Principle 1: Respect Tribal Sovereignty

Respect for tribal sovereignty forms the
cornerstone of Native American energy justice. For
millennia, Native American tribes thrived as

stewards of the land with their own legal systems in



the territory that became the United States of
America.'® Tribal governments predate the U.S.
Constitution, and are entitled to respect as sovereign
governments.!” Despite massacres of Native
Americans by settlers (often with federal or state
government knowledge and support), diseases
brought by settlers,'® and attempts to terminate
several Native American reservations,'® the federal
government recognizes 574 Native American
tribes,?’ many of which control tribal land or act as
stewards for land held in trust for Native American
tribes.

Federal law and many state laws require
meaningful consultation with Native American tribes
prior to government action.? Meaningful
consultation requires more than sending a notice or
making information available on the Internet.
Failure to follow tribal consultation requirements or
to adequately consider tribal impacts may lead to
litigation, reversals, and remands for failure to meet

applicable legal standards.??

‘Regulators should consult

with Native American tribes

about opportunities to hold
public hearings on tribal lands.”

Regulators should consult with Native
American tribes about opportunities to hold public
hearings on tribal lands. Asa CPUC Commissioner,
I had the honor of coordinating with the Karuk,
Hoopa, Yurok, and Agua Caliente tribes to hold
public participation meetings on tribal lands. The
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CPUC collaborated with the Morongo Tribe to visit
their reservation where tribal residents had only dial-
up level Internet service in 2015 at their reservation
near Palm Springs, California, next to a major federal
interstate highway.

Much of the land on Native American
reservations in the lower 48 states is held in trust by
the United States government for the benefit of one
tribes.? In the 1971

Alaska Native Claims Settlement Act addressed

or more contrast,
land claims by Alaska Natives who hold land through
corporations whose members are Alaska Natives.?*
Many Alaska Native villages also lack access to grid
electricity, depend on diesel fuel or oil, and pay high
energy costs, conditions that undermine access to
clean water and telecommunications services.?
Proposals to develop energy infrastructure on
tribal trust land require consultation with and consent
of Native American tribes as well as the federal
government.?® Federal law and policy also require
consultation with Alaska Native corporations.?” State
eminent domain rules do not extend to tribal trust
land.?® Minerals on tribal lands are part of the land
held in trust for the tribe.?®
Several tribes live with downstream effects of energy
projects developed without tribal consultation, many
built prior to environmental laws such as the Clean
Water Act and Clean Air Act.*>® Removal of four
dams on the Klamath River in California —J.C.
Boyle in Oregon and Copco I, Copco Il and Iron Gate
in California—is a priority for the Yurok Tribe and
the Karuk Tribe.3® These facilities, built between
1918 and 1962 with an aggregate hydroelectric

capacity of 43 megawatts (MW), have been



operating on year-to-year license extensions after
their FERC license expired in 2006. Craig Tucker, a
natural resources consultant for the Karuk Tribe
describes the dams as “monuments to colonialism.”3?

In July 2020, the Federal Energy Regulatory
Commission (FERC) issued a decision requiring the
dam licensee, Pacific Power, to stay on the license as
a condition of the license transfer to a non-profit that
would oversee dam removal if FERC approved the
license surrender application.®® FERC’s decision
complicates progress in this longstanding
proceeding. Meanwhile, the dams continue to
impede fish passage and promote blue green algae
blooms that limit access to fish that have been critical

to the diet and health of tribes living along the river.

“Outreach must provide
sufficient lead times to include
robust participation.”

Decisions about net energy metering,
wildfire safety, energy reliability, safety standards,
ratemaking decisions, proposals for project
construction impacting tribal lands, and many more
topics affect Native American tribes. Outreach must
provide sufficient lead times to include robust
The federal

philanthropic sector should support resources for

participation. government and
regulatory participation by Native American tribes in
federal and state proceedings.
Principle 2: Energy Access is Foundational to
Energy Justice

“Energy infrastructure poverty is community

poverty stemming from federal, state, and private
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sector decisions that excluded many Native

American reservations from ‘universal service’
policies.”®* The Rural Electrification Administration
did not make Native American tribes eligible for
grants.®® Many federal and state “universal service”
policies did not reach Native American reservation
households and institutions.®® State public utility
commission “cost-causer pay policies” result in costs
of $40,000-$60,000 per mile or more to connect
households to grid electricity who were skipped
when universal service policies spread costs to serve
like peanut butter over the grid.®” It is decades past

time to address these inequities.

Examples of tribal leadership in addressing
infrastructure gaps informs the analysis of energy
needs on reservations and potential strategies to
redress these gaps. Over the course of nearly three
decades, the Yurok Tribe, California’s largest tribe,
led efforts to develop and construct electric grid
access for many reservation residents and the
elementary school in the upriver portion of the
reservation near Weitchpec, California.® Though
that line was energized in 2018, energy challenges
remain. “Over 40% of the Upper Yurok reservation
has no access to basic telephone or electricity
services,” contributing to poverty rates averaging
80%.% Yurok Reservation residents in those areas
“get their electricity from gas or diesel-powered
generators, which pose health risks for residents,
pollute the environment, and cost up to four times
more than conventional grid electricity.”*

The Yurok Tribe’s energy strategic plan
seeks to “make sure all Tribal members living within

the Yurok Ancestral Territory have access to reliable,



affordable, modern, cost-effective energy services.
In addition, the Tribe seeks an energy program that
promotes energy self-sufficiency, environmental
sustainability, use of local renewable resources, job
creation and economic opportunity for Tribal
members.”*

To support this the Charitable

Foundation of the Energy Bar Association (CFEBA)

plan,

awarded a grant to support the Yurok Tribe’s micro-
grid project at its Tulley Creek Complex on the
“which

infrastructure such as a fire center and emergency

Yurok Reservation includes critical

services office.”*2

The micro-grid will increase
reliability while the Yurok Reservation “faces
increasingly  frequent and lengthy  service
interruptions due largely to wildfire risk” on the part
of the reservation served by PG&E where many still
lack access to grid electricity.** Many Native
American reservations that have electricity access
are often located at the end of radial lines, and suffer
outages that last for days, not hours.**

The Navajo Tribal Utility Authority (NTUA)
leads work to provide electric grid access and solar
energy to tribal members.*®> NTUA has identified
15,000 families (approximately 60,000 people)
without power on the Navajo reservation.*® Through
the Coronavirus Aid Relief and Economic Security
(CARES) Act, the Navajo Nation was awarded
“$13.8 million in federal coronavirus relief funds to
use for power projects; $24.7 million to increase the
capacity of the electrical grid; $20.9 million for
cisterns systems; $18.6 million for wastewater
systems; and $32.8 million to expand wireless and

broadband.”*’ NTUA plans to extend electricity to
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510 families, and to extend telecommunications and
water facilities and services on the reservation by the
December 2020 deadline to use the funds.*®

“The United States government
should commit to and fund
Native American infrastructure
needs.”

The United States government should
commit to and fund Native American infrastructure
needs. Doing so requires more than one-time
funding such as the CARES program that envisions
a dramatically accelerated construction pace as
looms.

winter Support for Native American

infrastructure programs must recognize that

matching fund requirements create high participation
hurdles.*®

assist with matching grants and resources as

Non-profits, businesses, and states can

programs are revamped to redress Native American
reservation infrastructure gaps.
Principle 3: Foster Tribal Energy Ownership and
Clean Energy Opportunities

The National Renewable Energy Laboratory
(NREL) estimated in 2010 that there is “17,600
billion kWh/year of solar energy potential on Indian
lands in the lower 48 states.”®® NREL estimates the
potential for “535 billion kWh/year of wind energy”
from “Indian lands in the contiguous 48 states, which
is equivalent to 14 percent of current U.S. total
annual energy generation.”!

NREL’s study focused on potential for
energy generation including power exports but did
not analyze the lack of energy access on many Native



American reservations or the potential for
renewables to mitigate the Native American
reservation electricity gap. The lack of distribution
infrastructure on many Native American reservations
makes energy designed for export inaccessible to
many homes, businesses, and tribal institutions.

“Energy access is a predicate for energy justice.”>?

A microgrid on the Blue Lake Rancheria in
Humboldt County, California illustrates the benefits
The

1,500 solar panel and battery-powered microgrid is

of tribal ownership of energy infrastructure.

designed to go into “island” mode to safely provide
power even when the grid goes down.>® During the
“public safety power shutoff” PG&E initiated on
October 9, 2019,

microgrid allowed the tribe to operate “one of the

the Blue Lake Rancheria’s

only gas stations in the county with power,” to
provide “diesel to United Indian Health Services to
refrigerate their medications and to the Mad River
Fish Hatchery to keep their fish alive.”®* Nearly
“10,000 nearby residents came to the [Blue Lake
Rancheria] reservation for gas and supplies,” on
October 9, 2019 as the microgrid provided a reliable
power source.>®

Between 2010-2018, in support of 170 tribal
led energy projects, the U.S. Department of Energy’s
(DOE) Office of Indian Energy invested $70 million,
leading to 32 MW of new energy generation on
lands.>® The Office of

Energy provided an average of $7.8 million per year

Indian Indian
in federal funding for new renewable energy projects
since 2010, adding 18.5 MW of new tribal renewable
capacity, including 10.1 MW of solar and 3.2 MW of

wind energy.®’
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The Moapa Southern Paiute Solar Project is a
250 MW solar project located on the Moapa River
Indian Reservation in Clark County, Nevada.”® “The
project generates enough clean solar energy to serve
the needs of about 111,000 homes per year,” and has
“a Power Purchase Agreement with the Los Angeles
Department of Water and Power to deliver clean,
solar energy for 25 years.”® More opportunities for
tribal energy projects remain to help tribes serve their
energy needs, develop energy infrastructure, and
contribute to our nation’s energy development.
Principle 4: Support Native American Energy
Contracting, Employment, and Entrepreneurial
Opportunities

Energy justice requires that contracting,
employment, and diversity and inclusion policies
include Native American tribes, tribal members, and
entrepreneurs. As a member of the advisory board
for the American Indian Chamber of Commerce of
California, I’ve had the honor of collaborating to
support Native American entrepreneurs who work in
business, finance, law,

nuclear engineering,

advertising, planning, environmental analysis,
construction, and many other fields. Contracting and
employment programs must include the many
talented Native American leaders and businesses
who contribute to the energy field.

policy

information about prime

Contract transparency such as
providing access to
contractors will support opportunity and fairness.
Capacity building and training to help entrepreneurs
meet cybersecurity, bonding, and other requirements
can open doors for mutually beneficial work. Access

to capital is critical to support Native American tribes



The federal
Community Development Financial
(CDFI)

and entrepreneurs. government’s
Institutions
Native Initiatives program supports
“financial, technical assistance, and training to build
the CDFls

Communities.”®® Investing in and supporting Native

capacity  of serving  Native
American businesses and institutions that provide
capital is critical to economic development and
opportunity.

Companies and agencies proposing to work
on tribal lands must respect and consult tribal laws,
including federal laws and tribal codes designed to
build the workforce capacity of tribal members.5!
Tribal laws, such as the Yurok Tribal Code, require
companies, including utilities, to employ tribal
members for construction projects over $5000 or
non-construction projects over $2000 where the
majority of the work under the contract or
subcontract will occur on Yurok lands, or the work
utilizes Tribal funds.®?

NativeSUN, a native-led non-profit that
promotes renewable energy, energy efficiency, and a
just energy transition through education and
workforce training, provides a model to foster energy
and economic opportunities for Native Americans.®®
NativeSUN’s programs include workforce training,
and a Solar Club that provides educational resources
to connect ‘“climate change and a just energy
transition.”%*

Diversity and inclusion policies must include
Native American tribes and tribal members. We
need to examine governmental and organizational
diversity and inclusion policies to ensure that those

policies include Native American tribes and tribal
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members. Reference to non-discrimination on the
basis of race and ethnicity is insufficient to include
Native American tribes who are recognized as
sovereign governments and Native American
ancestry.

Law schools, bar associations, businesses,
governments, law firms, and other institutions should
examine and enhance their efforts to support the
participation of Native American lawyers in the
energy bar. Doing so requires commitment to
support education of Native American youth and
their studies in college, law, and graduate school.
Financial support and professional mentorship are
critical to inclusivity in the profession. Opportunities
for Native American lawyers and students to serve as
presenters at seminars can foster knowledge sharing
and highlight diverse talent.

Principle 5: Promote Access to Energy Efficiency
and Energy Affordability Programs

Energy efficiency promotes affordability,
reliability, and safety as we avert blackouts, and
combat climate change. Energy efficiency programs
are important for those living on and off Native
American reservations.

The Yurok Tribe’s Energy Strategic Plan
seeks to promote energy efficiency through tribal
CPUC-administered

efficiency programs, and energy audits.®® Energy

building  codes, energy
efficiency programs must recognize the role of tribal
governments in providing housing, on and off the
reservation, and consider the needs of renters. Many
tribal governments run energy efficiency and
weatherization programs supported by federal Low

Income Heat and Energy Assistance Program



(LIHEAP) funds.%® Yet, the federal government has
rendered LIHEAP chronically underfunded and
unable to meet the needs for energy efficiency and
affordability assistance.®’

When | served as a CPUC Commissioner |
found that many energy efficiency programs were
designed with a homeowner paradigm that assumed
the homeowner could make large up-front
investments, often costing $10,000 or more. This
paradigm did not reflect reality five years ago when
I was a member of the CPUC, and it remains
The

economic downturn, job and income losses caused

unrealistic for many households today.

by the COVID-19 pandemic underscore the need for
energy affordability and programs that serve renters,
homeowners, tribal governments, and non-profit
housing for low-income Americans.

Principle 6: Assess and Address the Impact of
Climate Change on Native American Reservations,
Tribal

Members

Lands, and Native American Tribal

Many Native American reservations and
Alaska Native Corporations are highly vulnerable to
climate change. Sea level rise may inundate tribal
lands, including sacred burial grounds. Floods can
Poor roads on

devastate tribal communities.

reservations can become impassable rivers after

! Catherine J.K. Sandoval, Energy Access is Energy Justice,
The Yurok Tribe’s Trailblazing Work to Close the Native
American Reservation Electricity Gap, in ENERGY JUSTICE,
US AND INTERNATIONAL PERSPECTIVES (Edward Elgar, pub.
Raya Salter, Carmen G. Gonzalez, and, Elizabeth Ann Kronk
Warner, eds., 2018),
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3557121.
2 Virginia Escalante, Montebello Hires Firm to Advise City on
Underground Gas Storage, LOS ANGELES TIMES, May 9, 1985,
https://www.latimes.com/archives/la-xpm-1985-05-09-hl-
7078-story.html.
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downpours. Native Americans living on tribal lands
face high wildfire risks, dangers elevated by drought
and lack of access to telecommunications, electric,
and water service.®®

Karuk Tribal Chairman Russel “Buster”
Attebery spoke to my Energy Law Class at Santa
Clara University via Zoom in September 2020.
Chairman Attebery shared the Karuk Tribe’s
philosophy that if you “take care of the ecology, the
economy will follow.” This philosophy can steer
policies to promote economic opportunity while
protecting people and the environment.

D. Building American Infrastructure and
Achieving Energy Justice Through Tribal
Leadership

Through consultation with tribal leadership,
we can collaborate to promote energy justice. As our
nation works to heal long-standing inequities and to
promote health and opportunity amid the COVID-19
pandemic, closing the Native American reservation

infrastructure gaps must be a national priority.
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