
ENERGY LAW 
JOURNAL 

Volume 20, No. 2 1999 

CONTENTS 

President's Page .................................................................................................... ix 
In Memoriam ....................................................................................................... xi 

ARTICLES 

A Jurisdictional Clash Over Electricity Transmission: 
Northern States Power v. FERC ....................................................................... 205 

William H. Penniman and Paul B. Turner 

The Governance of Transmission Operators .................................................... 233 
Robert J. Michaels 

The Purchase of U.S. Nuclear Power Plants by Foreign Entities ...................... 263 
Martin G. Malsch 

Proposed Changes for the Mexican Electric Industry ....................................... 28 1 
Emilio Carrillo Gamboa 

Electricity Competition and Fair Market Access in Canada .............................. 291 
Alexander J Black 

Venezuela as an Opportunity for Investment in the 
Petroleum Industry ............................................................................................ 325 

Jay G. Martin 

NOTE 

General Motors Corporation v. Tracy ............................................................... 345 

SUBMITTED COMMITTEE REPORTS 

Electric .............................................................................................................. 359 
Antitrust ............................................................................................................. 395 





ENERGY LAW 
JOURNAL 

Editor-in-Chief 
William A. Mogel 

Articles Editors 
Issac D. Benkin 
Carolyn Y. Thompson 
Joshua Z. Rokach 

Book Review Editor 
Julia Richardson 

Reports Editors 
Freddi L. Greenberg 
Kristine L. Delkus 

Notes Editors 
Stuart W .  Conrad 
Alex Goldberg 
Kenneth G. Hurwitz 

Business Manager 
William T .  Miller 

THE UNIVERSITY OF TULSA 
College of Law 

National Energy-Environmental Law & Policy Institute 

Faculty 
Marla E. Mansfield 

Student Editors 

Editor-in-Chief 
Lanesha T. Anderson 

Executive Articles Editor 
Ricky Pearce 

C. Adam Buck 
Heidi E. Dodd 

Executive Notes & Comments Editor 
Brandon L. Edgington 

Articles Editor 
Rodney J. Cappel 
Betsey Whiteaker 

Notes & Comments Editors 
Jennifer A. Aranda Staci Smith 

Regional & Special Projects Coordinator Public Relations Editor 
Kirnberley Davenport John A. Parris 

Student Staf 
Marilyn Beilke Kandas Burnett Robert Carlson 
John Cook, Jr.* Michael Ryan Coulter Kevin L. Dodson 
Anna Goode* Christie Ingrarn Kris Koepsel 
Carmen Diana Lubbecke* Bryan McWilliams Joseph Murphy 
Julia Sellers* Robert D. Singletary Eric B. Swartz 
C. Chance Wright 
* denotes senior staff 

vii 



THE FEDERAL ENERGY BAR ASSOCIATION 

Joel F. Zipp 
President- Elect 

Deborah A. Swanstrom 
Secretary 

Antoine P. Cobb 
Assistant Secretary 

FOUNDED 1946 

OFFICERS 

Robert Fleishman 
President 

Paul E. Nordstrom 
Vice-President 

Kevin M. Downey 
Treasurer 

Donna M. Attanasio 
Assistant Treasurer 

BOARD OF DIRECTORS 
Thomas I;. Blackburn Andrew S. Katz Harvey L. Reiter 
Andrea J. Chambers Robert C. McDiarmid Jacolyn A. Simmons 
David D'Alessandro Elisabeth Myers-Kerbal Carol A. Smoots 
Kelly A. Daly Mary Ann Ralls Elizabeth W. Whittle 
A. Karen Hill 

The Federal Energy Bar Association is a non-profit corporation interested in the 
development of federal energy law. Founded in 1946 as the Federal Power Bar Association, the 
Association currently has approximately 1,700 members. Included in the membership are 
government, corporate, and private attorneys in virtually all areas of federal energy practice. The 
objective of the Association is to "promote the proper administration of the federal laws relating to 
the production, development, conservation, transmission and economic regulation of energy." In 
addition to publishing the Energy Law Journal, the Association organizes and sponsors a number 
of activities, including a continuing legal education program during November of each year, as 
well as a program held in conjunction with the annual meeting each May which focuses on issues 
of current interest. The Association also sponsors a number of committees which monitor and 
report to the membership developments of interest. Complete membership and subscription 
information can be obtained from the Association at 1350 Connecticut Avenue, N.W., Suite 300, 
Washington, D.C. 20036 or by calling (202) 223-5625. 

The Energy Law Journal is published two times a year. Articles by members and non- 
members of the Association are welcome. All manuscripts should be of substantial length, not 
previously published, deal with aspects of federal energy law, and follow A Uniform System of 
Citation. A brief biographical statement should be included. All manuscripts should be sent to 
William A. Mogel, Editor-in-Chief, Squire, Sanders & Dempsey, P.O. Box 407, 1201 
Pennsylvania Ave., N.W., Washington, D.C. 20044-0407. Only manuscripts submitted exclusively 
to the Energy Law Journal will be considered for publication. The opinions expressed in the 
published material are those of the writers and are not intended as expressions of views of the 
Federal Energy Bar Association. Inquires about advertising in the Energy Law Journal should be 
addressed to Mr. Miller at (202) 296-2960. The Energy Law Journal is indexed in the INDEX TO 
LEGAL PERIODICALS, The CURRENT LAW INDEX, WESTLAW, and LEXIS services. 

To be cited as: 20 ENERGY L.J. - (1999). 
O Copyright 1999 by the Federal Energy Bar Association 
ISSN 0270-9163 



PRESIDENT'S MESSAGE 

As President of the Federal Energy Bar Association, I am pleased to 
speak to you through the Energy Law Journal as it completes its 20th year 
of publication. The Journal has a rich and continuous tradition of 
publishing in-depth, scholarly articles addressing far-reaching and critical 
issues in energy law. This issue of the Journal includes lead articles on a 
wide range of topics including nuclear power and a recent federal court 
decision that may influence the direction of federal electric industry 
restructuring. I am particularly pleased to draw your attention to the 
articles dealing with Mexican and Canadian electricity issues and the 
Venezuelan oil industry. These articles reflect the Journal's mission to 
provide FEBA members and the public with timely articles on an 
expanded number of matters. 

On behalf of the Federal Energy Bar Association, I would like to 
extend our appreciation and thanks to our Editor-In-Chief, Bill Mogel, for 
his dedicated and tireless leadership in producing the Energy Law Journal. 
The FEBA Board of Directors also extends its thanks and appreciation to 
the students of the University of Tulsa for their help in publishing the 
Journal. 

I am pleased to report that through support and contributions by the 
Federal Energy Bar Association, its individual members, and the strong 
leadership of the Foundation of the Energy Law Journal, the Journal has 
been financially self-sufficient for the last year. This represents the 
successful culmination of the funding program instituted by the FEBA 
Board of Directors more than ten years ago. Well-deserved 
congratulations are extended to the FEBA members who have so ably 
served as Officers and Board Members for the Foundation of the Energy 
Law Journal. 

The FEBA Board is intensely focused on preparing our Association 
for the future. An Ad Hoc Strategic Committee considered FEBA's overall 
mission in light of the changing energy industry and legal profession. The 
Strategic Committee prepared a report for the Board which contains a 
number of cogent and exciting recommendations for the future of 
practitioners and administrators in the energy field. The Board will move 
forward to strengthen and enhance the value of the Association to its 
members. For example, the Board recently established a new committee 
on Finance and Transactions. In addition, many of our committees are 
planning brown-bag lunches which will feature prominent speakers on 
issues of interest to the membership. 

The FEBA Board of Directors will continue our tradition of 
sponsoring programs of the highest quality. Under the able leadership of 
our three Co-Chairs, Stephen Angle, Randall S. Rich, and Marcia C. 



Hooks, the Program Committee has developed plans for an outstanding 
Mid-Year Meeting on November 18-19, 1999. In addition, planning is 
underway for both a Third Annual FEBA Midwest Meeting to be held in 
Kansas City and for a New York City meeting to be held in the Spring. 
These regional meetings reflect FEBA's commitment to bring programs to 
our members located throughout the country. 

During the 1999-2000 FEBA year, the Foundation, under the 
leadership of our President, Isacc D. Benkin; Vice President, Jacolyn A. 
Simmons; Secretary, Nancy J. Skancke; and Treasurer, Richard G. 
Morgan, will be working with the FEBA Oficers and Board of Directors 
to ensure a continued strong relationship between FEBA and the Journal. 
This is a relationship that well serves both our members and the public 
interest. 

Finally, a special thanks is warmly extended to FEBA's dedicated 
administrator, Lorna Wilson, who has served the Association for over a 
decade. 

The Officers and Board of Directors thank you for your continued 
interest and support of the Journal and the Association. With your help, 
we look forward with excitement to the energy world of the next 
millennium. 

Robert S. Fleishman 
President 



I IN MEMORIAM 

Reuben Goldberg 
Reuben Goldberg, a long-term member of our Association, passed I 

' away at his Maryland home on May 21,1999 at the age of 87. 
Reuben graduated fiom City College of New York and received 

his law degree fiom what is now George Washington University Law 
School in 1934. He began his legal career with the Federal Power 
Commission the same year. 

During a career spanning more than 60 years, in both public and 
private service, Reuben had a hand in major court decisions on 
ratemaking, contracts, utility service obligations, affiliated company 
transactions, and settlement procedures. Among other things, Reuben had 
the unusual distinction of arguing three cases before the U.S. Supreme 
Court, each in a separate decade. In total, he participated in 19 cases 
before the Supreme Court. 

Reuben will be remembered as a consummate advocate who 
applied striking intellectual capabilities to present the best case for his 
client. He will, however, be best remembered for his integrity, personal 
style, and unquestionable character coupled with his unique blend of 
tenacity, charm, and grace. Even among opponents, Reuben had few 
enemies . . . only friends and admirers. 

I J. David Mann 
J. David Mann, Jr., President of the Federal Power Bar 

Association during the 1960-61 term, passed away on October 9, 1999 at 
the age of 81. Dave Mann was a native of Nashville, Illinois and a 
graduate of Indiana University and its law school. 

He came to Washington after his military service during World 
War 11, and began his professional career at the Federal Power 
Commission, serving in the Office of General Counsel and as chief 

I assistant to Nelson Lee Smith, then Chairman of the F.P.C. His career in 
private law practice began in 1954, when he joined the Washington office 
of Morgan Lewis & Bockius, where he practiced until his retirement in 
1982. 

Dave Mann is recognized for his prominent role in the post-1954 
era of gas producer wellhead price regulation as lead counsel for gas 
distribution companies. Among other successes, Dave is remembered for 
his string of appellate victories in the late 50s and early 60s where the "in- 
line price" doctrine was established. 

Dave Mann is remembered by his many friends and 
contemporaries as the complete gentleman, a generous host and colleague 
and a superb advocate. 

t 
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