
REPORT OF THE COMMITTEE ON ELECTRIC 
UTILITY REGULATION 

Over the last year, two striking developments occurred in the electric 
industry in the United States. First, California's attempt to restructure 
electric markets failed, leading the Federal Energy Regulatory Commis- 
sion (FERC or Commission) reversed its earlier reluctance to intervene in 
the markets and established a series of measures to address market power. 
Secondly, in Order No. 2000' and its progeny2 the Commission went well 
beyond its earlier Order No. 8883 policy objectives to forcefully encourage 
the evolution from independent system operators (ISO) to regional trans- 
mission organizations (RTO). Under Order No. 888, ISOs must have op- 
erational control of the transmission systems of its participants.' The inde- 
pendence is designed in part to eliminate any preferential transmission 
access a vertically integrated electric utility may attempt to provide for its 
own or affiliated generation over that of its competitors.' Third, the 
Commission adopted a final rule amending its merger regulations. 

11. RTO DEVELOPMENTS 

The FERC continued to refine its vision of the utlimate RTO when it 
announced in several July 2001 orders8 that there should be no more than 
four RTOs in the country: one each in the Northeast, Southeast, Midwest 
and West. This announcement was buttressed by the Commission's initiat- 
ing two mediation conferences among all interested market participants in 
the ~ o r t h e a s t y ~ o r t h e a s t  Mediation) and the Southeast"' (Southeast Me- 

1. Ordcr No. 2000, Regional Transmission Organizations, F.E.R.C. STATS. & REGS. ¶ 
31,089 (1999) lhcrcinaltcr Order 20001, order on rehearing, Ordcr No. 2000-A, F.E.R.C. STATS. & 
REGS. ¶ 31,092 (2000); petition for cert. filed, Public Utility District No. I of Snohomish Co~mty,  Wash- 
ington v. FERC, Case No. 00-1174 (2001). 

2. Id. 
3. Ordcr No. 888, Promoting Wholesale Competition Through Open Access Non-discriminatory 

Transmission Services by Public Utilities and Recovery of Stranded Costs by Public Utilities and Trans- 
mitting Utilities and Recovery of Stranded Costs by Public Utilities, F.E.R.C. STATS. & REGS. [Rcgs. 
Preambles Jan. 1991-June 19961 ¶ 31,036 (1996)[ hcreinalter Order 8881; 61 Fcd. Rcg. 21,540 (1996) 
order on reh'g, Ordcr No. 888-A, F.E.R.C. STATS. & REGS. 71 31,048 (1997); 62 Fcd. Rcg. 12,274 
(1997), order on reh'g, Ordcr No. 888-B, 81 F.E.R.C. ¶ 61,248 (1997), order on reh'g, Ordcr No. 888-C, 
82 F.E.R.C. ql 61,046 (1998). appeal docketed, Transmission Access Policy Srudy Group, v. FERC., 225 
F.3d 667 (D.C. Cir. 2000); New York v. FERC, No. 00-568,121 S.Ct. 2587 (2001), Enron Power Mar- 
keting, Inc., v. FERC, N o .  00-809,121 S.Ct. 2587 (2001). 

4. Order No. 2000, supra notc 1, at 31,089. 
5. Order No. 2000, supra notc 1. 
6. Order No. 888, supra notc 3. 
7. Order No. 2000, supra notc 1, a1 30,993 
8. See, e.g., New York Independent System Operator, 96 F.E.R.C. ¶ 61,059 (2001). 
9. Ordcr Initialing Mediation, Regional Transmission Organizations, 96 F.E.R.C. 'I[ 61,065 
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diation). 
Additionally, the Commission announced in September that it was ini- 

tiating a two-track process to "get the [RTO] transition over with."" The 
first track would focus on getting regional RTOs in place and working in 
the Northeast, Southeast and Midwest; the second track would focus on 
the substantive operational issues of all RTOs with particular attention to 
such Order No. 2000 (Order 2000) RTO functional matters as congestion 
management, cost recovery, and market monitoring, among others. 

Previously, the Commission has conditionally approved or denyied 
individual RTO applications, often requiring applicants to submit addi- 
tional compliance filings. Commission Chairman Wood expressed frustra- 
tion at this piecemeal approach during the Commission's September meet- 
ing, adding that it was important for the Commission to provide additional 
focus and guidance to RTO applicants. He also stated his interest in 
greater market standardization across all RTOs, contending this would 
benefit competition in the long term. In furtherance of greater standardiza- 
tion, the Commission proposed a week of workshops in October to address 
Order 2000 functional issuesI2 and indicated that a proposed rulemaking on 
market design and structure would follow shortly after completion of the 
workshops. 

The following provides a short overview of Order 2000 and 2000-A, 
reviews aspects of Commission rulings on RTO applications to date, and 
provides an overview of the mediators' reports on the Northeast Media- 
tion and Southeast Mediation. 

On December 20, 1999, the Commission issued Order No. 2000, its 
rulemaking on Regional Transmission Organizations.'"rder 2000 is in- 
tended to spur larger regional grids to promote economic and operational 
efficiencies and further the development of competitive electric power 
markets. The Commission projected annual savings of at least $2.4 billion 
for c o n s ~ m e r s . ~ ~  

The Commission expressed the hope that Independent System Opera- 
tor (ISO) frameworks would be implemented quickly and that an evolu- 
tion toward larger transmission grids would take place.15 However, as of 

(2001). 
10. Ordcr Initiating Mediation, Regional Transmission Organizations, 96 F.E.R.C. 'j 61,066 

(2001). 
11. Commission Chairman Pal Wood, Addressing an Open Meeting ol  the Fcd. Energy Reg. 

Comm'n, (Sept. 26,2001). 
12. Notice o l  Workshops, Regional Transmission Organizatiotzs, Docket No. RM01-12-000 (Scpt. 

28, 2001). 
13. Order 2000, supra note 1 .  
14. FEDERAL ENERGY REG. COMM'N, Commission Reaffirms Order No. 2000, Offers Clarifica- 

tions, at 1 (Fcb. 23,2000). available at http:l/www.lcrc.gov/ncwslprcssrc1cascs/o223005.pdI. 
15. Order 2000. supra note 1. 
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the second half of the year 2000, more than three years after the issuance 
of Order No. 888, which established guidelines for the creation of ISOs, 
only five ISOs had been approved by the Commission (New York, New 
England, California, PJM, and Midwest, plus ERCOT). 

B. Significant Provisions 

Voluntary Formation: Order No. 2000 calls for voluntary formation of 
RTOs, while explicitly stating that the Commission has authority to com- 
pel transmission owners to join RTOs on a case-by-case basis; for instance, 
as a part of conditions imposed u on mergers to mitigate market power, or 
simply to remedy discrimination. 1: 

Rate Incentives: Order 2000 included proposed pricing incentives for 
transmission owners to encourage participation in an RTO, including: 
transmission rate moratoriums, recognition of the risks of RTO participa- 
tion in rate-of-return calculations, performance-based ratemaking, and in- 
cremental pricing for transmission additions. 

Flexible Form: No specific structure is required for RTOs, although 
RTO proposals must address certain RTO characteristics and functions de- 
tailed by the   om mission.'^ This is intended to provide RTOs the flexibil- 
ity necessary to address unique circumstances in different regions of the 
country. Order 2000 contemplates that RTOs may include variants of 
ISOs, transcos (for-profit grid operating entities, sometimes referred to as 
independent transmission companies (ITCs)), "combinations" thereof, and 
other creative structures are mentioned as possibilities. lg RTOs are to 
have an "open architecture" to allow evolution to meet changing needs of 
the applicable markets or to adapt in light of e~~e r i ence .~"  

C. Mandatory Characteristics and Functions 

RTOs are to have four "characteristics" and perform eight "func- 
tions." After Order 2000, the Commission issued several orders regard- 
ing specific RTO applications that further flesh out these requirements, as 
discussed in the section below on RTO orders . 

D. Characteristics 

Characteristic 1: Independence - The Commission applied to RTOs its 
earlier Order No. 888 statement that "the principle of independence is the 
bedrock upon which the IS0 must be built," and added that "an RTO 
must be independent in both reality and perception." 2' To achieve this 

16. Order 888, supra note 3. 
17. Order 2000, supra note 1 ,  at 31,033-34,31,357-58. 
18. Id. a1 31,033. 
19. Order 2000, supra notc 1, a1 31,033. 
20. Id. at 31,168. 
21. Order 2000, supra nolc 1, a1 31,047. 
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standard of independence, the Commission proposed that RTOs satisfy 
three conditions: (is) the RTO, its employees, and any non-stakeholder di- 
rectors must not have any financial interests in any market participants; (ii) 
the RTO must have a decision-making process that is independent of con- 
trol by any market participant or class of participants; and (iii) the RTO 
must have exclusive and independent authority to file changes to its trans- 
mission tariff with the Commission under section 205 of the Federal Power 
AC~." 

Characteristic 2: Scope and Regional Configuration - An RTO must be 
of sufficient scope to operate reliably and permit the RTO to perform the 
eight functions below effectively. Factors used to evaluate RTO bounda- 
ries include whether the proposed boundaries will: (i) facilitate performing 
essential RTO functions and achieving RTO goals; (ii) encompass one con- 
tiguous geographic area; (iii) encompass a highly interconnected portion of 
the grid; (iv) deter the exercise of market power; (v) recognize trading pat- 
terns; (vi) take into account existing regional boundaries to the extent con- 
sistent with the Commission's goals for RTOs; (vii) encompass existing re- 
gional transmission entities; (viii) encompass existing control areas; and 
(ix) take into account international boundaries.= 

Characteristic 3: Operational Authority - An RTO must have opera- 
tional authority for all transmission facilities under its control and also 
must be the security coordinator for its regionz4 Recognizing that certain 
terminology is undergoing definitional changes, the Commission shied 
away from stating precisely what functions an RTO must have to have suf- 
ficient operational authority for transmission facilities, but provided the 
following examples of operational control: (i) switching transmission ele- 
ments into and out of operation in the transmission system; (ii) monitoring 
and controlling real and reactive power flows; (iii) monitoring and control- 
ling voltage levels; and (iv) scheduling and operating reactive forces.25 

Characteristic 4: Short-Term Reliability - RTOs must be responsible 
for short-term reliability. The Commission clarified what is meant by 
short-term as "intended to cover transmission reliability responsibilities 
short of grid capacity enhancement. It includes all time periods, including 
but not limited to 'real-time,' necessary for the RTO to satisfy its reliability 
responsibilities, up to the planning horizon. Specific functions under this 
characteristic include: (i) the RTO must have exclusive authority for re- 
ceiving, confirming and implementing all interchange schedules; (ii) the 
RTO must have the right to order the redispatch of any generator con- 
nected to the transmission facilities it operates, if necessary.for the reliable 
operation of the transmission system; (iii) when the RTO operates trans- 
mission facilities owned by other entities, the RTO must have authority to 

22. Id. at 31,046-47. 
23. Order 2000, supra notc 1 ,  at 31,076-77. 
24. Id. at 31,086-87. 
25. Order 2000, supra note 1, a1 31,086-87. 
26. Id. a1 31 .I 03. 
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approve and disapprove all requests for scheduled outages of transmission 
facilities to ensure that the outage can be accommodated within estab- 
lished reliability standards; and (iv) the RTO must perform its functions 
consistent with established North American Energy Reliability Council re- 
liability  standard^.^' 

E. Functions 

Function 1: TariHAdministration and Design - The RTO must be the 
sole provider of transmission service and sole administrator of its own 
open access transmission tariff. The RTO must have sole authority to 
evaluate and approve all requests for transmission service including re- 
quests for new interconnections. The commission reaffirmed the RTO 
Notice of Proposed RulemakingB (NOPR) proposal that an RTO's tariff 
must not result in transmission customers paying multiple access charges, 
or pancaked rates." 

Function 2: Congestion Management - The RTO must ensure the de- 
velopment and operation of market mechanisms to manage congestion. 
Furthermore, the responsibility for operating these market mechanisms 
must reside either with the RTO itself or with another entity that is inde- 
pendent of market participants. RTOs are allowed up to one year after 
startup to implement market mechanisms for managing congestion. Upon 
startup, the RTO must have in place effective protocols for managing con- 
gestion while preserving reliability." 

Function 3: Parallel Path Flows - The RTO must implement proce- 
dures to address parallel path flow issues within its region by the RTO's 
startup date, and implement procedures to address the same issues with 
other regions within three years of the RTO's startup date.31 

Function 4: Ancillary Services - The RTO must serve as the "pro- 
vider" of last resort for all ancillary services required by Order No. 888 and 
subsequent orders. This obligation requires that the RTO have adequate 
arrangements in place for the provision of ancillary services. Furthermore, 
all market participants must continue to have the option of self-supplying 
or acquiring ancillary services form third parties subject to general restric- 
tions already enunciated in Order No. 888 and subsequent orders. The 
RTO must have the authority to decide the minimum required amounts of 
each ancillary service, and if necessary, the location at which these services 
must be provided.32 

Function 5: OASIS, TTC and ATC -The RTO must be the single 

27. Order 2000, supra note 1, at 31,103-06. 
28. Notice of Proposcd Rulemaking, Regional Transmission Organizations, F.E.R.C. STATS. & 

REGS q1 32,541, a1 33,683 (1999). 
29. Order 2000, supra note 1, at at 31,108. 
30. Id at 31,109. 
31. Order 2000, supra note I ,  a1 at 31,128. 
32. Id. a1 31,130. 
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open access same time information system (OASIS)33site administrator for 
all transmission facilities under its control, however, this requirement does 
not mean that each RTO must itself operate the OASIS for its region, i.e. 
the RTO can contract out the OASIS responsibilities to another inde- 
pendent entity. Also, the Commission states that an RTO may participate 
in a "super-OASIS" jointly with other RTOs. Regarding Total Transmis- 
sion Capacity (TTC) and Available Transmission Capacity (ATC), the 
RTO itself must calculate ATC values based on data developed partially 
or totally by the RTO. When data is supplied by others, the RTO must 
create a system for tests and checks to ensure customers receive coordi- 
nated and unbiased data.34 

Function 6: Market Monitoring - RTO proposals must include a mar- 
ket monitoring plan that identifies what the RTO participants believe are 
the appropriate monitoring activities the RTO, or an independent monitor, 
will perform. Although the Commission expressly declined to prescribe 
plan requirements, the Commission stated that the plan must: (i) be de- 
signed to ensure that there is objective information about the markets that 
the RTO operates or administers and a vehicle to propose appropriate ac- 
tion regarding any opportunities for efficiency improvement, market de- 
sign flaws, or market power identified by such information; and (ii) peri- 
odically assess whether behavior in other markets in the RTO's region 
affect RTO operations and conversely, how RTO operations affect the ef- 
ficiency of markets operated by others.35 

Function 7: Planning and Expansion - The RTO must have ultimate 
responsibility for both transmission planning and expansion within its re- 
gion and coordinate its efforts with appropriate state authorities. In carry- 
ing out this responsibility, three separate requirements must be satisfied or 
the RTO must demonstrate that an alternative proposal is consistent with 
or superior to the three requirements. The RTO must: (i) encourage mar- 
ket-motivated operating and investment actions for preventing and reliev- 
ing congestion; (ii) accommodate efforts by state regulatory commissions 
to create multi-state agreements to review and approve new transmission 
facilities, coordinated with programs of existing Regional Transmission 
Groups where necessary; and (iii) file a plan with the Commission with 
specified milestones that will ensure that it meets the overall planning and 
expansion requirement no later than three years after initial ~pe ra t i on .~~  

Function 8: Interregional Coordination - The RTO must develop 
mechanisms to coordinate its activities with other regions whether or not 
an RTO yet exists in the other regions. An RTO proposal must explain 
how the RTO will ensure the integration of reliability and market interface 
practices." 

33. Order 2000, supra note 1, at 31,142-43. 
34. Id. a1 31,142-45. 
35. Order 2000, supra note 1, a1 31,156. 
36. Id. at 31 ,I 57. 
37. Order 2000, supra note I ,  at 31,166. 
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F. Public Power 

The Commission acknowledges the limits on its authority over non- 
investor-owned utilities that are exempt from sections 205 and 206 of the 
FPA pursuant to section 201(f) of the FPA. However, a stated goal of the 
Commission is that all transmission owners in a specific region be included 
in the RTO.~' In compliance reports, RTO applicants must describe their 
efforts to include public power. Tax-exempt bondlprivate use issues are 
discussed in the order. The Commission recognizes that public power enti- 
ties face "difficult issues involving RTO parti~ipation."'~ The Commission 
allows transmission rates and terms and conditions to take into account 
whether or not a customer is participating in the RT0.40 

G. Existing Transmission Agreements 

Existing transmission agreements will not be abrogated on a generic 
basis, but the Commission confirms its authority to abrogate or revise 
agreements if necessary. RTO proposals must address any needed contract 
re f~rm.~ '  

H. Roles of States 

The Commission recognizes that state's authority over transmission 
line siting gives states considerable control. In Order 2000, the Commis- 
sion did not address the role that the states might play with respect to 
RTOs, but encourages RTOs to work with the states. 

I. Order 2000-A 

In response to requests for rehearing of Order No. 2000, the Comrnis- 
sion amended the regulatory text of Order 2000 in three areas and made 
additional clarifications, most prominently discussing the RT07s exclusive 
and independent authority under FPA, section 205 to propose rates, terms 
and conditions of transmission service provided over the facilities it oper- 
ates (see Independence Characteristic above). 

The textual changes included: (i) revising the definition of market par- 
ticipant to remove references to entities that provide transmission service 
to an RTO; (ii) adding a section to codify the requirement for audits with 
respect to the independence characteristic; and (iii) revising a section to 
require RTO proposals to include an explanation of efforts made by RTO 
applicants to include cooperatively-owned entities, in addition to public 

-- - 

38. Id. at 31,196. 
39. Order 2000, supra notc 1, at 31,196. 
40. Id at 31,197. 
41. Order 2000, supra note 1 ,  at 31,204. 
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power entities, in a proposed R T O . ~ ~  

J. Recent RTO Orders 

The Commission conditionally approved or denied numerous RTO 
applications in the spring of 2001 and then stepped up its efforts to encour- 
age new larger RTOs in several RTO orders includin those in July 11 or- 
ders convening two regional mediation processes.4g In September, the 
Commission proposed a week of workshops on Order 2000 functional is- 
sues, to be held in October. The Commission stated that a rulemaking 
would follow shortly thereafter to develop a new pro forma tariff focused 
on Order No. 2000 functions. 

K. Order No. 2000 In Practice 

Order No. 2000 required transmission owners that were not members 
of ISOs to submit RTO compliance filings by January 15,2001. Order No. 
2000 gave those transmission owners that were members of ISOs and the 
ISOs themselves until January 16,2001 to submit their compliance filings. 

L. Spring 2001 RTO Orders: GridFlorida, GridSouth, Alliance and RTO 
West 

In Spring 2001, the Commission issued orders on the followin four 5 
RTO proposals: GridFlorida, GridSouth, Alliance and RTO West. Key 
points of these orders are summarized below by RTO characteristic. As 
noted below, the functions of certain RTOs were not defined well enough 
for serious Commission review on the merits. 

Independence: In the case of all four RTO proposals, the proponents 
achieved sufficient independence through corporate governance structures 
that established an independent board of directors for each company.45 
Transmission owners could divest their transmission assets in return for 
non-voting shares in the RTO 4h or transfer operational control of their fa- 
cilities to the RTO but retain ownership rights.47 In both instances, trans- 
mission owners would have voting (or veto) rights for certain fundamental 
transactions, for instance, a change in control of the R T O . ~  Stakeholder 
committees are, in all cases, purely advisory, although in GridFlorida, for 
instance, the stakeholder committee's ability to make recommendations 

42. Ordcr No. 2000-A, Regional Transmission Organizations, 90 F.E.R.C. ¶ 61,201 (2000). 
43. Ordcrs Initialing Mcdiation, Regional Tranmission Organizations, 96 F.E.R.C. 9161, 065 and 

96 F.E.R.C. 91 61,066 (2001). 
44. Grid Flu., LLC, 94 F.E.R.C. 161,363 (2001); Carolina Power & Light Co., 95 F.E.R.C. 

'1161,282, (2001); Alliance Cos., 94 F.E.R.C. 1 61,070 (2001); Avista Corp., 95 F.E.R.C. 91 61,114 (2001). 
45. Grid Flu., LLC, 94 F.E.R.C. 91 61,363, at 62,324. 
46. Id. a1 62,323-24. 
47. 94 F.E.R.C. 71 61,363, at 62,323-24. 
48. Id. at 62,332. 
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and have regular access to the board of directors is spelled out.49 
Alliance is pursuing a "Managing Member" approach whereby an ex- 

perienced transmission operator would both manage and invest in Alliance 
Transco for a transition period."' The Managing Member would be the ex- 
clusive manager of the Transco's facilities and services, and have exclusive 
authority to direct all of the transmission-related activities of the remain- 

51 ing transmission owners. After the Managing Member established a track 
record for the proposed Transco, an initial public offering would be initi- 
ated so that the Managing Member would thereafter be run by sharehold- 
ers who would vote for a Board of Directors much like any other publicly 
held corporation. 

The Commission approved Alliance's proposal5' conditioned on fur- 
ther FERC review and approval of the choice for Managing Member. The 
Alliance Companies have since chosen National Grid to be the Managing 
Member, and National Grid has petitioned the Commission for a declara- 
tory order that it is not a market participant within the Alliance territory, 
thereby allowing it to fulfill the Managing Member role.53 

Scope and Configuration: These four RTOs all cleared the scope and 
configuration requirement: which proved to be a critical factor in the 
subsequent rejection other RTO applications. All except GridFlorida were 
reminded, however, that they were expected to enlarge their operating 
footprint through integration or seams agreements with transmission op- 
erators or RTOs in neighboring control areas. GridFlorida was encouraged 
to join in mediation to form a single Southeast RTO. 

Operational Authority, Short-term Reliability: These four RTO pro- 
posals place responsibility for operational authority and short-term reli- 
ability squarely in the hands of the RTO (or in the case of Alliance, the 
Managing Member). '' 

Order 2000 Functions: For the conditionally approved four Transcos, 
in all cases the RTO bears ultimate responsibility for all eight Order 2000 
functions, except in some cases the Market Monitoring function, which 
may be contracted out to an independent third party. In some areas, such 
as system planning and expansion, the RTO may share duties with trans- 
mission owners or an independent transmission company, but the RTO re- 
tains ultimate authority. 

In many instances, the applicants have not fully fleshed out their mar- 
ket design proposals, but have agreed to meet such requirements according 
to the timelines contained in Order 2000. In the case of Alliance, for ex- 
ample, Alliance still must work out the details of all eight functions, some 

49. Grid Fla. LLC, 94 F.E.R.C. 1 61,363, at 62,332 (2001). 
50. Alliance Cos. 94 F.E.R.C. 1 61,070 at p. 61,300. 
51. Alliance Cos., 94 F.E.R.C. ¶ 61,070, at 61,308 (2001). 
52. 96 F.E.R.C. ¶ 61,147. 
53. National Grid USA, 96 F.E.R.C. 7 61,121 (2001). 
54. Grid Ffa, LLC, 94 F.E.R.C. 161,363, a1 62,336 (2001). 
55. 94 F.E.R.C. ¶ 61,363 a162.339-40. 
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before Alliance's startup date and some after.5h 

M. July 11,2001 RTO Orders 

The July 11 orders marked a turning point in the road to RTO devel- 
opment in three respects: first, the Commission stated its determination 
that no more than four RTOs nationwide would best meet the objectives 
of Order 2000; second, the Commission rejected several RTO applications 
for failure to minimally meet the Order 2000 characteristics and functions; 
and third, the Commission directed all parties subject to the Commission's 
jurisdiction in RTO dockets tied to either the Northeast or Southeast re- 
gions to engage in mediation discussions with the aim of developing a sin- 
gle Northeast RTO and a single Southeast RTO. 

In several orders the Commission repeated a bare-bones rationale for 
pursuing four regional RTOs: 

The Commission has been attempting to facilitate the development of 
large, regional transmission organizations reflecting natural markets 
since we issued Order No. 2000. We favor the development of one 
RTO for the Northeast, one RTO for the Midwest, one RTO for the 
Southeast and one RTO for the West. Through their independence 
from market participants, RTOs can ensure truly non-discriminatory 
transmission service and will instill confidence in the market that will 
support the billions of dollars of capital investment in generation and 
demand side projects necessary to support a robust, reliable and 
competitive electricity marketplace. RTOs are the platform upon 
which our expectations of the substantial generation cost savings to 
American customers are based. 

While there will be "start up" costs in forming a larger RTO, over the 
longer term, large RTOs will foster market development, will provide 
increased reliability, and will result in lower wholesale electricity 
prices. However, these savings will be delayed, perhaps significantly, 
if RTOs are permitted to develop incompatible structures and sys- 
tems, or if we approve RTOs that do not encompass wholesale mar- 
ket trading patterns." 

The Commission has not backed off this pursuit; rather, the Commis- 
sion intends to reassess the RTO landscape this fall and approve RTOs for 
the Midwest, Southeast and ~ortheast." 

The Commission rejected RTO applications outright for the first time 
on July 12. In doing so, the Commission stated that the rejected applica- 
tions failed to minimally meet Order 2000 characteristics and functions. 
The most prominent deficiency was insufficient scope and regional con- 

56. Illinois Power Corp., 95 F.E.R.C. ¶ 61,183 at 61,650 (2001). 
57. New York Indep. Sys. Operator, 96 F.E.R.C. 61,059, at  61,184-85 (2001). 
58. FEDERAL ENERGY REG. COMM'N, Commission to Convene RTO Collaborative In Order to 

Expedite Market Transition, (Scpt. 26, 2001). available at hltp//:www.fcrc.gov/ncws/prcssrelcascl 
prsrlsl .him. 
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figuration. In some  instance^,^' RTO applications failed to encompass what 
the Commission termed "natural" trading markets. For instance, in the or- 
der responding to the application from the New York Independent System 
Operator (NYISO) and New York's transmission owners, the Commission 
highlighted the "significant and growing" interregional trading among the 
three Northeastern ISOs: 

Indeed, to a certain extent, the Northeastern ISOs rely on each other 
to meet their energy needs, whether to acquire supplies or to sell un- 
used capacity. The interconnected nature of this market is often re- 
flected in the Northeastern ISOs' respective market prices. As this 
evidence suggests, there is a natural market which spans the North- 
east region. 

However, the vitality of this natural market is hampered by the bal- 
kanized set of market rules that have developed in the Northeastern 
ISOs since their inception. These market rules vary in numerous 
ways, from limits placed on ramping rates for external transactions to 
the manner in which transmission rights are allocated and from trans- 
action scheduling to the type of ancillary services available in the spot 
market. Moreover, the divergence of these rules creates uncertainty 
among market participants and may discourage trade among the 
Northeastern ISOs. In sum, the narrow configuration of the existing 
Northeastern ISOs creates artificial conssaints within the broader 
market that spans the Northeastern region. 

Also of note in the New York order, the Commission strictly curtailed 
stakeholder involvement in governance matters to advisory only. "An 
RTO must limit the authorit of committees of the type NYISO employs 
to an advisory role, at most."'The NYISO governance structure includes a 
Management Committee whose concurrence is necessary for FPA section 
205 filings to, among other things, amend the NYISO's tariffs and certain 
agreements." 

PJM Interconnection, on the other hand, was granted conditional ap- 
proval as a platform for a Northeast RTO.'%nlike the conditionally ap- 
proved Transcos, which satisfy the Order 2000 characteristics but require 
substantially more work in developing the functional aspects of Order 
2000, PJM largely satisfies the functional requirements yet falls short in re- 

59. New York Indep. Sys. Operator, 96 F.E.R.C. ¶61,059, al 61,184 (2001); IS0 New England Inc. 
96 F.E.R.C. 'j[ 61,063, at 61,254 (2001); Southwest Power Pool, Inc, 96 F.E.R.C. 'j 61,062, at 61,247 
(2001). 

60. New York Indep. Sys. Operator, 96 F.E.R.C. 1 61,059, at 61,189-61,190. 
61. Id. at 61,187 (2001). 
62. The NYISO's indcpendcnt board of directors may seck an amcndmcnt to the NYISO tariffs 

or NYISO Agreement pursuant to FPA, scclion 205 abscnt Management Committee approval hut only 
where exigent circumstances exist and the urgency of the situation calls for dcviation from normal gov- 
ernance procedurcs. Additionally, a filing undcr these circumslanccs expircs within a sct period unless 
the filing is subsequently affirmed by a vote of the Management Cornmittec or approved by F.E.R.C. 
undcr scction 206 bcforc this sunsct date. 

63. PJM Interconnection, LLC, 96 F.E.R.C. 1 61,061 (2001). 
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gard to the Order 2000 RTO characteristics. Released concurrently with 
these orders were two mediation orders directing market participants in 
the Northeast and Southeast to engage in mediation. The Commission des- 
ignated two Administrative Law Judges (ALJs) to convene meetings for 
forty-five days and then file reports to the Commission within ten days. 
The Commission directed that the report should include: (i) an outline of a 
proposal to create a single regional RTO; (ii) milestones for the comple- 
tion of intermediate steps; and (iii) a deadline for submitting a joint pro- 
posal. Both reports were submitted to the Commission by early Septem- 
ber. 

N. Northeast Mediation Report 
The Northeast RTO mediation involved ISO-NE, NYISO and PJM, 

and all interested parties in those regions. The business plan resulting from 
the mediation process describes how the PJM platform works on the most 
important market and governance elements, and then describes how 
NYISO and ISO-NE are different. The plan contains an attached list of is- 
sues identified by mediation participants, along with milestones for resolv- 
ing the issues. The two areas of greatest contention as reflected by the 
competing milestone proposals and the areas of focus in Mediator Adrnin- 
istrative Law Judge H. Peter Young's report64 to the Commission are gov- 
ernance - who will have ultimate authority for resolving the issues raised 
by the plan; and market design - which best practices from NYISO and 
ISO-NE will be incorporated into the PJM platform and how feasible is it 
to proceed on a particular schedule in advance of an IT assessment and 
more disciplined best practices review. Judge Young's overall conclusion 
was that "[tlhe Business Plan constitutes a viable 'blueprint' for the devel- 
opment and implementation of a single RTO for the Northeastern United 
States." He encouraged the Commission to give it careful consideration, 
and to endorse it to the greatest extent possible, consistent with his Re- 
port. 

The ALJ favors using settlement judge procedures in the next 
phase. 
On governance, he believes that the stakeholders will be un- 
able to progress further without Commission guidance and 
"encourage[s] the Commission to provide whatever guidance 
it deems appropriate." The ALJ states the Commission might 
want to consider initiating settlement judge procedures for 
governance using a different referee than the remainder of the 
"going-forward" process.65 
The ALJ cautions "[tlhe Commission's conclusions concerning 
RTO governance have the potential to pre-determine other 

64. Administrative Law judge Mediator's Report to the Comm'n, Regional Transmission Or- 
ganizations, 96 F.E.R.C. ¶ 63,037 (2001)[hereinaftcr Northeast Report] . 

65. Northeast Report, supra note 63, at 18. 
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Business Plan issues [like Market Design and Technology As- 
sessment]." He encourages the Commission "to consider those 
issues on a discrete basis from governance."" 
On market design issues, the ALJ observes that the ISO- 
NEINYISO proposal (Option 1-M), the NYTO proposal (Op- 
tion 2-M) and the PJM proposal (Option 3-M) have many 
similarities. Judge Young states "Ideally, the best aspects from 
each could be melded into one another. For example, Option 
2-M's phased implementationlinterim market benefit capture 
feature [sic] reasonably should be incorporated into whatever 
option is selected." '' 
The AW notes differences among the regions, e.g., the PJM 
region exhibits a substantially lower degree of divested gen- 
eration than New York and New England and less severe load 
pocket problems. 
The ALJ says he left the mediation confident that the PJM 
paradigm will prove a more than adequate platform for the 
Northeastern RTOC provided it incorporates essential best 
elements from the other ISOs, and provided further that irnpa- 
tience, haste and greed are not permitted to drive RTO im- 
plementation at the expense of sound policy. He cautions the 
Commission concerning those who would sacrifice optimal 
RTO market benefits in the long run to exploit more immedi- 
ate economic opport~nities.'~ 
He encourages the Commission to endorse Option 1-M 
(NYISOIISO-NE proposal) as the appropriate starting point 
for RTO market design and enhancing Option 1-M by assign- 
ing priority to the identification of market systems which may 
be implemented on an expedited basis to capture interim 
benefits, as well as identification1 resolution of "critical path" 
issues that might accelerate phased implementation of addi- 
tional market systems to the same end. 

0. Southeast Mediation Report 

Commission MediatorIAdministrative Law Judge Bobbie J. McCart- 
ney7s re ort6' describes an iterative process whereby four pre-existing RTO 

7 P  models put forth by market participants in the Southeast region were pre- 

66. Id. at 13. 
67. Northeast Report, supra note 63, at 21. 
68. Id. at 22. 
69. Mediation Rcport for Southcst RTO, Regional Transmission Organizations, 96 F.E.R.C. ¶ 

63,036 (2001). 
70. The four modcls wcrc put forth by: Southwest Powcr Pool and Entcrgy (SPPIEntergy); 

GridFlorida (Florida Powcr & Light Company, Florida Powcr Corporation and Tampa Electric Com- 
pany); GridSouth (Carolina Powcr & Light Company, Duke Encrgy Corporation and South Carolina 
Elcctric & Gas Company); and ScTrans (Southcm Company, Gcorgia Transmission Company, MEAG 
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sented for several rounds of comment and feedback to the mediation par- 
ticipants. Model sponsors used the participant feedback to address con- 
cerns, strengthen their proposal and garner mediation participants' sup- 
port. Through this process of "coalition and convergence," the 
SPPIEntergy model fell by the wayside7' and the GridFlorida and Grid- 
South proposals coalesced into a single model (Grid Model). As with the 
Northeast mediation, governance and independence were the key areas of 
contention. 

The final Grid Model would create a for-profit Transco with an inde- 
pendent board of directors to fulfill the role of RTO. A mediation-derived 
concession to public power participants calls for the delegation of certain 
operating responsibilities to an Independent Market Administrator 
(IMA). Under this model, the IMA would initially be assigned five func- 
tions: (i) administration of all markets run by the Southeast RTO; (ii) ex- 
ercise of operational authority over the Southeast RTO; (iii) running the 
OASIS and calculation of TTC and ATC; (iv) receiving and processing re- 
quests for transmission service and interconnection (except for perform- 
ance of system impact and other studies); and (v) assuming the security 
coordinator function. The Transco would retain all other functions, includ- 
ing: (i) rate design; (ii) transmission planning; (iii) performance of system 
impact and other studies for transmission and interconnection service re- 
quests; and (iv) market design. The Transco could seek in the future to 
take over some or all of the IMA functions, but any changes proposed 
would have to be filed and approved under FPA Section 203 or 205 or 
both. 

The SeTrans model incorporates a hybrid structure whereby an Inde- 
pendent System Administrator fulfills all Order 2000 characteristics and 
functions while allowing a Transco to perform several functions for the fa- 
cilities that it owns. For instance, the Transco would be able to build new 
transmission facilities within its footprint, develop a rate design subject to 
System Administrator review, and perform system studies and planning 
within its footprint, also subject to review. A slate of qualified candidates 
to fulfill the System Administrator position would be compiled by a stake- 
holder advisory committee, from which the transmission owners would se- 
lect one candidate. SeTrans proponents argue that an important element 
of their proposal is the ability to remove a System Administrator for cause, 
subject to Commission review, and substitute another System Administra- 
tor. SeTrans proponents argue this would be very difficult under the 
Transco model because the Transco would own the transmission assets. 

ALJ McCartney's final recommendation was for the Commission to 
adopt the Grid Model to the fullest extent possible. The Grid Model, she 

Power, Dalton Utilities, South Mississippi Electric Power Association, the City of Tallahassee, JEA 
and South Carolina Public Scwice Authority). 

71. The SPPIEntergy model [altered, according to the report, because the relationship between 
SPP and Entergy had failed to "stabilizc" sufficiently to support a viable model. The SPP subsequently 
entered into discussions with the Midwest IS0 lo potentially join a Midwest RTO and Entergy entered 
into discussions with GridFlorida and GridSouth to explore how an accommodation could be reached. 
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concluded, was better developed and in greater compliance with Order 
2000 requirements based on a "best practices" analysis of what the Com- 
mission had previously accepted among other RTO proposals. 

P. September 26,2001 RTO Discussions 

Commission Chairman Wood began a discussion on RTOs with the 
statement that it is important for the Commission to provide additional fo- 
cus and guidance "to get the transition over with." He then suggested that 
the RTO effort is progressing on two tracks, an organizational track and a 
substantive track. 

Q. Organizational Track 

The first track is aimed at getting RTOs in place and working. The 
Commission intimated that it would review the mediation reports and pro- 
vide greater guidance in November. Additionally, the Commission stated 
that the conditionally accepted RTO West and proposed Desert Star RTO 
need to merge into one RTO. The Commission stated that although a sin- 
gle western RTO was still preferred, California would remain on a sepa- 
rate track pending resolution of market problems in the state. Further- 
more, the Commission announced an audit of the California ISO's 
substantive operations. 

R. Substantive Track 

The Commission initiated an FPA, section 206 investigation on RTO 
market design and market structure. Also, the Commission scheduled a 
week of workshops to address the eight Order 2000 functions, from which 
it intends to initiate a rulemaking. A component of the rulemaking would 
be a pro forma tariff incorporating the eight Order 2000 functions. Much 
like the pro forma tariff in Order No. 888, deviations would be allowed but 
only where justified by RTO applicants citing special circumstances. De- 
spite the move to standardization, the commission disavowed any intent to 
progress toward a single coast-to-coast RTO. 

California's experiment in electric industry deregulation ended this 
fall when the California Public Utility Commission voted on September 20 
to suspend its direct access program.72 Direct access, which allowed retail 
customers to choose an energy supplier other than the incumbent utility, 
was a critical pillar of the California deregulation plan. Suspension of di- 
rect access followed increasingly expansive price mitigation orders insti- 
tuted by the Commission since the California markets were recognized as 

72. Interim Opinion Suspending Direct Access, Pacific Gas & Elec. Co, Decision No. 01-09-060, 
(Scpt. 20,2001). 
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being dysfunctional in November 2000.'"his section reviews the two most 
recent price mitigation measures and other government and market par- 
ticipant actions aimed at restoring a semblance of normalcy to the Califor- 
nia electricity markets. 

A.  FERC April 26,2001 Price Mitigation Order 

FERC's April 26, 2001 Order74 (April 26 Order) was the Commis- 
sion's first attempt to tdevelop a long-term price mitigation plan to replace 
an interim measure adopted in its December 15,2000 Order75 (December 
15 Order). The December 15 Order instituted a $15O/MWh breakpoint for 
all energy sellers. Under the interim plan, sellers bidding at or below the 
breakpoint received the market clearing price, but not more than 
$15O/MWh. Sellers bidding above the breakpoint, who were needed to 
clear the market, received the prices they bid, but were subject to report- 
ing and monitoring requirements to ensure that they did not exercise mar- 
ket power was not exercised. Bids above the breakpoint were also subject 
to refund conditions, which expired after sixty days unless the Commission 
notified a seller that a transaction was still under review. Included in the 
December 15 Order was a requirement that a longer-term price mitigation 
plan be formulated by May 1,2001. 

The Commission's April 26 Order replaced the interim plan with 
measures aimed at ensuring that more supply was available to the real- 
time market, creating more demand response and establishing prospective 
mitigation, including refunds where anticompetitive bidding behavior was 
established. 

In short, the April 26 Order sought to? 

Enhance the ISO's ability to coordinate and control planned 
outages in the real-time market during all hours. 
Require sellers with PGAs [Participating Generator Agree- 
ments] as well as non-public utility generators located in Cali- 
fornia, that make sales through the ISO's markets or that use 
the ISO's interstate transmission grid (with the exception of 
hydroelectric power), to offer all their available power in real 
time during all hours. 
Require public utility load serving entities to submit demand 
bids (identifying the price at which load will be curtailed) in 
the real-time market during all hours. 
Establish conditions, including refund liability, on public utility 

73. San Diego Gas & Elec. Co. v. Sellers of Energy and Ancillary Services, 93 F.E.R.C. 161,121 
(2000). 

74. San Diego Gas & Elec. Co., v. Sellers of Energy and Ancillary Services, 95 F.E.R.C. ¶ 61,115 
(2001). reh'gpending; appeal docketed, Impcrial Irrigation Dist. v. FERC, No. 01-1288 (D.C. Cir. 2001) 

75. San Diego Gas & Elec. Co.,93 F.E.R.C. ¶ 61,294 (2000). 
76. San Diego Gus & Elec. Co. 95 F.E.R.C. 'I 61,115 at 61,354 (2001). 
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sellers' market-based rate authority to prevent anticompetitive 
bidding behavior in the real-time market during all hours. 
Require the IS0  to submit weekly reports on schedule, out- 
age, and bid data for all hours so that Commission staff can 
continue to monitor generating unit outages and real-time 
prices. 
Establish a mechanism for price mitigation for all sellers (ex- 
cluding out-of-state generators) bidding into the ISO's real- 
time market during a reserve deficiency, defined as reserves of 
7.5% or less. Under this mechanism, the Commission estab- 
lished a formula (based on gas-fired generation) that the IS0  
can use to establish the real-time market clearing price when 
mitigation applies. 

The substantive portion of the order rested on the last proposal, which 
was immediately attacked as too limited a response because it only during 
reserve deficiency hours.77 Under the Commission plan, each gas-fired 
generator was required to file the heat rate and the emission rate for each 
generationg unit with the Commission and with the . The IS0  would then 
use the heat rates to calculate a marginal cost for each generator by using a 
proxy for gas costs, emission costs and a $2.00 adder for operation and 
maintenance expenses. During times of reserve deficiency, generators 
would be paid the market clearing proxy price or they could elect to sub- 
mit a bid above their proxy price that would not set the market clearing 
price but which the generator would be paid subject to refund and justifi- 
cation. Generators not using natural gas could accept the market clearing 
proxy price or submit a higher bid, subject to refund and justification. 

The Commission majority rejected calls for applying the price mitiga- 
tion during all hours, rather than only during reserve deficiencies. The 
Commission stated that the Stage 1 reserve deficiency level (when reserves 
fall below 7.5% later corrected to 7%) was a useful standard for delineat- 
ing when the market should have enough supply to yield a competitive re- 
sult and when suppliers have an incentive to bid at rices above what W would ordinarily be accepted in a competitive market. Furthermore, the 
Commission rejected calls to extend the mitigation beyond the real-time 
markets to day-ahead, hour-ahead and bilateral energy markets, arguing 

77. In keeping with prior policy, the Commission sought to minimize govcrnmcntal intcrfcrcncc 
in thc markcts. It furthered this policy by allowing the mitigation to apply during rescrvc dcficiency 
hours only; all hours when a rescrvc dcficicncy did not cxist were not impacted by the mitigation pro- 
gram. The Commission ofrered familiar concerns of avoiding policics that would discourage needcd 
new generation investment in dcscribing its policy balancing act: "In establishing the mitigation plan 
described below, thc Commission was guided by scvcral goals. It sought to devclop a plan that ad- 
dresses thc nced for mitigation in as market-oricntcd a manner as possible. It also sought to create a 
plan that would not discourage the critically necdcd invcstmcnt in ncw generation and transmission as 
well as dcvclopment olgrcatcr dcmand rcsponsc to send propcr dcmand pricing signals." Id. at 61,354. 

78. San Diego Gas & Elec. Co. v. Sellers of Energy and Ancillary Services, 95 F.E.R.C. 'fi 61,115, 
at 61,361 (2001). 
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that the December 15 Order's call for a longer-term mitigation plan ad- 
dressed only the real-time and spot markets, and that price mitigation with 
respect to bilateral markets was outside the scope of the pr~ceeding.'~ In 
response to contentions that price mitigation should be expanded across 
the entire western market, the Commission instituted an investigation into 
wholesale energy sales in real-time markets in the Western Systems Coor- 
dinating Council (WSCC) and required, as a condition of the mitigation 
plan, that the IS0  and the three investor-owned utilities file an RTO pro- 
posal by June 1,2001.~" Finally, the Commission cited anticipated new gen- 
eration and increased demand response in the state as reasons for limiting 
the mitigation plan to one year from the date of the order. 

In his dissent, Commissioner Massey strongly criticized the order for 
(i) limiting price mitigation to periods of reserve deficiency, (ii) having the 
order expire after one year, (iii) requiring an RTO filing as a condition of 
the mitigation plan within scarcely more than a month from the date of the 
order, and (iv) restricting the scope of the investigation into wholesale en- 
ergy markets in the WSCC.8' Commissioner Massey also noted the high 
transportation costs for natural gas flowing to the California market and 
urged Commission to take all available action to mitigate the high prices 
and reassess whether lifting the price cap for secondary market pipeline 
capacity was in the public interest." 

B. FERC June 19,2001 Price Mitigation Order 
Less than two months after the April 26 Order, the FERC opted to 

expand its price mitigation and related measures in both scope and sub- 
stance. The commission's June 19,2001 Orderg3 (June 19 Order) placed 
the entire WSCC area under price mitigation and expanded the energy 
markets affected. Additionally, the June 19 Order made all hours subject 
to a form of price mitigation in California and the other WSCC states and 
extended the program until after the summer of 2002. Major provisions of 
the June 19 Order are as f01lows:'~ 

The Commission retained a single market clearing price based 
on proxy prices for reserve deficiency hours in California but 
applied the three changes listed below. During these times, 
sellers in the ISO's single price auctions will receive the hourly 

79. Id. at 61,361. 
80. In a January 16, 2001 filing, the CaliCorn~a I S 0  provided a brief status of  11s actions toward 

conforming with Ordcr 2000 rcquircments, but statcd that filing an RTO proposal at the time might be 
counterproductive and would certainly be premature. Submission of the Cal. Indcp. Sys. Operator 
Corp. Describing Progress Toward Formation of Rcgional Transmission Org., California Indep. Sys. 
Operator Corp., F.E.R.C. Docket No. RT01-85-000 (Jan. 16,2001). 

81. San Diego Gas & Elec. Co. 95 F.E.R.C. 7 61,115, at 61,367-68 (Massey, W., dissenting). 
82. Id. at 61,368. 
83. Sun Diego Gas & Electric Company, et aL, 95 F.E.R.C. ¶ 61,418 (2001), reh'g pending; appcal 

docketed, Imperial Irr~gation District v. Federal Encrgy Regulatory Commission, No. 01-1288 et al. 
(D.C. Cir. 2001) 

84. Id. 
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market clearing price. For spot market bilateral sales outside 
the ISO's single price auctions, the IS0  single market clearing 
price would serve as the maximum price for all such contracts. 
For instance, sellers and buyers in California and the entire 
WSCC will receive the price they negotiate up to the maxi- 
mum price. Sellers other than marketers would have the op- 
portunity to justify bids or prices above the maximum prices. 
The Commission adjusted its clearing price methodology in 
three ways: 

o Marketers are required to bid as price takers. This 
effectively means that marketers can bid in power, but 
their sales may not set the market clearing price. 

o Sellers owning generation must submit bids during re- 
serve deficiencies that are no higher than the marginal 
cost to replace gas used for generation plus variable 
operation and maintenance costs, which were in- 
creased to $6/MWh; and 

o Bidders were instructed to invoice the I S 0  directly for 
the cost to comply with emissions requirements and for 
start-up fuel costs. The IS0  was directed to file a rate 
mechanism to bill those costs over the entire load on 
the IS0  system. 

Spot market prices in all non-reserve deficiency hours will be 
based on the most recent reserve deficiency market clearing 
price. A price equal to 85% of the highest IS0  hourly market 
clearing price established during the hours when the last Stage 
1 (not Stage 2 or Stage 3, reached when reserves decrease fur- 
ther) was in effect would serve as the maximum market clear- 
ing price for the period until the next Stage 1 reserve defi- 
ciency is reached. Market clearing prices could settle at or 
below the newly established level, but not above it. For in- 
stance, sellers could negotiate higher prices in California and 
the rest of the WSCC, but the previous highest Stage 1 clear- 
ing price less 15% is the effective cap on what price sellers will 
actually receive. Upon the next Stage 1 event, a new price 
maximum for the following period would be set equal to 85% 
of the highest Stage 1 market clearing price. Sellers other than 
marketers are allowed to justify bids or prices above the 
maximum prices. 
Allowing a 10% adder to the market clearing price paid to 
generators for all prospective sales in the IS0  markets to re- 
flect credit uncertainty. 
All price mitigation measures apply to non-public utilities as a 
condition of selling into the spot markets that are the subject 
of the order and as a condition of using the interstate transmis- 
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sion grid. 
All California public and non-public utilities owning or con- 
trolling non-hydroelectric generation must offer available out- 
put into the ISOYs spot markets. All public and non-public 
utilities in the rest of the WSCC owning or controlling non- 
hydroelectric generation must offer available output in the 
spot market of their choosing. 
The new price mitigation measures terminate on September 
30,2002. 

The Commission also reiterated a need for demand response pro- 
grams and voiced its intention to conduct a staff technical conference to 
explore how demand response can be increased. A primary purpose of the 
conference is for the Commission to familiarize itself with the status and 
availability of conservation, demand side management and other innova- 
tions to help communicate real-time price signals to consumers, including 
software and metering necessary for such  program^.'^ 

Additionally, the Commission called a settlement conference to settle 
past accounts and structure new energy market arrangements in Califor- 
nia. Specifically, the Commission hoped to resolve all issues related to past 
accounts among the parties, address creditworthiness issues and reach 
agreement on additional load that is to be moved from the spot market to 
longer-term contracts in Calif~rnia.~~ An aggressive timetable was set for 
the settlement discussions, which were to culminate with the settlement 
judge's recommendation to the Commission by mid-July regarding all un- 
resolved issues. 

The Chief Judge's Report found that refunds owed to purchasers of 
electricity "amount to hundreds of millions of dollars, probably more than 
a billion dollars in aggregate,"" but well below the $8.9 billion asserted by 
California officials. The sum of refund offers made during the settlement 
negotiations totaled $703.6 million. The Chief Judge's Report concluded 
that the differences between what California officials and the sellers be- 
lieve should be refunded raise material issues of fact, and further that the 
appropriate numbers to calculate potential refunds involve factual dis- 
putes. Given this finding, the Chief Judge recommended that the Cornrnis- 
sion order an evidentiary hearin to develop a factual record against which 
to apply a refund methodology. 8 E  

In a July 25, 2001 Ordera9 on the Chief Judge's Report, the Commis- 
sion adopted the methodology set out in the June 19 Order, with certain 

85. Sun Diego Gas & Elec. Co., 95 F.E.R.C. ¶ 61,418 at 62,555 (2001). 
86. Id. at 62,570. 
87. San Diego Gas & Elec. Co. v. Sellers of Energy and Ancillary Services, 96 F.E.R.C. 'fi 63,007 

at 65,038 (2001). 
88. Id. at 65,039. 
89. Sun Diego Gas & Elec. Co. v. Sellers of Energy and Ancillary Services, 96 F.E.R.C. 'fi 61,120 

(2001). 
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modifications, to determine refund amounts due customers in the IS0  and 
Power Exchange (PX) spot markets for the period October 2,2000, the re- 
fund effective date: through June 20, 2001. Modifications to the June 19 
Order methodology include: (i) applying the price mitigation market clear- 
ing prices to all hours, not just reserve deficient hours, for the period Janu- 
ary 1, 2001 through June 20, 2001; (ii) calculating a competitive price for 
every hour of the period in question rather than establishing a mitigated 
price for hours of non-reserve deficiency at 85% of the market clearing 
price established during the last Stage 1 reserve deficiency; (iii) for deter- 
mining mitigated prices, applying daily spot market prices for gas rather 
than averaging the bids of the monthly prices reported for three spot mar- 
ket prices for California; (iv) separating the state's gas market into north- 
ern and southern zones; and (v) allowing sellers to apply their emissions 
costs against refund liabilities rather than factoring an emissions compo- 
nent into the calculation of the energy clearing price. 

IV. MERGER POLICY 

On November 15,2000, FERC adopted a Final Rule amending Part 
thirty-three of its  regulation^.^' The Final Rule generally follows the ap- 
proach proposed in the Notice of Proposed Rulemaking (NOPR). Specifi- 
cally, the Final Rule: (1) affirms the Commission's screening approach to 
mergers that may raise horizontal competitive concerns and sets forth spe- 
cific filing requirements consistent with the Policy Statement's Appendix 
A analysis; (2) sets forth guidelines for vertical competitive analysis and 
accompanying filing requirements for mergers that may raise vertical mar- 
ket power concerns; (3) streamlines filing requirements and reduces the in- 
formation burden for mergers and other dispositions of jurisdictional facili- 
ties that raise no competitive concerns; and (4) eliminates certain filing 
requirements in part 33 that are outdated or no longer useful to the Com- 
mission in analyzing mergers and other dispositions of jurisdictional facili- 
ties. The Final Rule also addresses the use of computer simulation models. 

This section outlines key differences, modifications and clarifications 
between the NOPR and the Final Rule. Specifically: 

1. Revisions to Part 33 - Basic Information Requirements: The Final 
Rule clarifies that all section 203 filings must include a copy of all contracts 
pertaining to the proposed disposition and/or such other agreements (in 
final or, if not available, in draft form) and must identify: (1) all relevant 
parties to the transaction and their roles in the transaction (u, as seller, 

90. This is the refund efCcctivc datc k)r the Cirst F.E.R.C. ordcr on San Diego Gas & Electric 
Company's August 2,2000 complaint. Sun Diego Gas & Elec. Co. v. Sellers of Energy and Ancillary 
Services, 92 F.E.R.C. ¶ 61,172 (2000). 
9 1 Although the final rule has since been applied in several cases, Commission Chairman 
Wood stated at the September 26,2001 Commission meeting that the Commission may 
choose not to review kture merger applications where the applicants have not made ef- 
forts to form or join an RTO. Wood, supra note I 1. 
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purchaser, lessor, lessee, operator), (2) the jurisdictional facilities that are 
being disposed of andlor acquitted, directly or indirectly and (3) all terms 
and conditions of the proposed disposition that pertain to the ownership, 
leasing, control of, or operation of jurisdictional facilities. Under the Final 
Rule's section 33.2(c), the description of the applicant is required to de- 
scribe its business activities, corporate affiliations, officers in common with 
other parties associated with the transactions either directly or indirectly 
(instead of the NOPR which did not explicitly state the direct or indirect 
nature of the association), and jurisdictional transactions. Footnote 16 of 
the Final Rule states that this information is "needed so that the Commis- 
sion can determine the existence of interlocking directorates." 

2. Noticing Section 203 Filings: The Commission reiterated that it has 
revised its policy on noticing section 203 filings to provide that any such fil- 
ings containing either a competitive analysis screen or a vertical competi- 
tive analysis will generally be notified for sixty days, while all other filings 
(including mergers not requiring a competitive analysis screen or a vertical 
competitive analysis) will generally be noticed for less than sixty days. 

3. Effects on Competition: In the NOPR, the Commission proposed 
that its authority to require the submission of additional information under 
$ 33.4 of the Commission's regulations be delegated to the Director of the 
Office of Electric Power Regulation or his designee, under a new $ 33.10. 
No commenters opposed this proposed action, and the Final Rule adopts 
the proposed action, with the clarification that the "Director of the Office 
of Markets, Tariffs and Rates" is substituted for the "Director of the Of- 
fice of Electric Power Regulation" to make the section consistent with 
Commission's recent internal reorganization. The Commission also reiter- 
ated its belief that there is no need to distinguish between mergers of 
small/medium and large utilities since the filing requirements proposed in 
the NOPR are sufficient to produce the information and analysis necessary 
to evaluate small and large mergers alike. 

4. Horizontal Screen Analvsis - Relevant Products: The Final Rule 
slightly modifies the NOPR in that the Commission will require merger 
applicants to use load level as opposed to time of day to facilitate accurate 
energy product definition when market conditions vary. When time peri- 
ods are lengthy, distinct market conditions that occur within a particular 
time period can go unsvaluated. The Commission notes that many merger 
applicants routinely define relevant energy products using load level. The 
Commission also notes that it will require applicants to analyze reserves 
and imbalance energy as separate products when the necessary data are 
available. If not, applicants must explain why the markets cannot or 
should not be analyzed. 

5. Transmission Ca~ability - Firm Transmission Rights: The Commis- 
sion adopts the approach in the NOPR as to the information that appli- 
cants must present regarding the treatment of firm transmission rights 
(FTRs). In response to WEPCO's concern that long-term transmission 
reservations may not be associated with long-term transactions, the Com- 
mission notes in the Final Rule that its approach is to assume that unused 
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long-term transmission capacity will be made available to other suppliers 
through secondary transmission markets or other means. Consistent with 
Order 888 and the pro forma tariff, such unused capacity will be treated as 
available on a short term (non-firm) basis. 

6. Transmission Capability - Allocation of Transmission Capabilitv: In 
the NOPR, the Commission did not propose a particular method of allo- 
cating limited transmission capability among suppliers of economic genera- 
tion capability in the same market, but invited comments on various ap- 
proaches. The Final Rule does not specify particular rules or require a 
single method for transmission allocation. However, since transmission al- 
location is a key parameter in defining relevant markets, there are benefits 
to sensitivity analysis using different allocation methods. The Commission 
encourages such analysis. The Commission adopts the NOPRYs proposals 
regarding the treatment of transmission capability on interfaces that would 
become internal to the merged firm after the merger, but also notes that 
external interfaces should be examined and addressed in the applicants7 
analysis. 

7. Mitigation Measures and Analysis of Other Factors: The Commis- 
sion believes the mitigation proposals in the NOPR will give it the infor- 
mation it needs to analyze the impacts of a proposed merger on the market 
and the Commission adopts the proposals in the Final Rule. However, re- 
garding the concern that the Commission expressed in the NOPR pertain- 
ing to the entry at the generation and/or transmission level may take more 
than two years to occur, the Commission clarifies that in order for entry to 
be considered an effective mitigating factor, entry must occur no later than 
two years from the date the merger is consummated. This could mean that 
some stages of entry (e.g., planning, approvals) must start before the 
merger is consummated. 

8. Merger Applications Exempt from Filine a Competitive Screen: As 
a result of comments from third parties regarding the NOPR, the Commis- 
sion will not require a merger applicant to provide the full competitive 
analysis screen if: (1) the applicant demonstrates that the merging entities 
do not currently operate in the same geographic markets, or if they do, 
that the extent of such overlapping operation is de minimis; and ( 2 )  no in- 
tervenor has alleged that one of the merging entities is a perceived poten- 
tial competitor in the same geographic market as the other. Furthermore, 
the Commission will not require section 203 applicants to provide a com- 
petitive analysis under sections 33.3 or 33.4 of the regulations if: (1) the 
application is a specific RTO filing that directly responds to Order No. 
2000; (2) the transaction is simply an internal corporate reorganization; or 
(3) the transaction only involves a disposition of transmission facilities. 

9. Merger Applications That are Exempt from Filing a Full Vertical 
Analysis: The Commission adopts the NOPR requirements related to this 
component of the vertical competitive analysis. However, to ensure the 
analysis provided by applicants supports a showing that a proposed merger 
qualifies for abbreviated filing requirements, the Commission additionally 
requires that: (1) the applicant demonstrates that the merging entities do 
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not currently operate in the same geographic markets, or if they do, that 
the extent of such overlapping operation is de minimis; and (2) no interve- 
nor has alleged that one of the merging entities is a perceived potential 
competitor in the same geographic market as the other. Regarding the up- 
stream market, the Commission adopts the proposals set forth in the 
NOPR. However, the Commission notes that a certain degree of discre- 
tion is necessary in evaluating merger proposals. The Commission is not 
persuaded by EE17s argument that the Commission should conclude that 
the merged firm cannot raise rivals' costs if the upstream merging firm's 
market share is less than twenty percent. The Commission expects analy- 
ses to provide adequate information with which to judge the merger's 
competitive effect. 

10. Effect on Rates: The Commission adopts the proposals set forth 
in the NOPR. However, the Commission emphasizes that if applicants do 
not offer any ratepayer protection mechanism, they must explain how the 
proposed merger will provide adequate ratepayer protection. See 9 
33.2(g) as proposed in the NOPR. 

While the Commission continued to shape the electric industry end 
state into an RTO mold, the California experiment in retail choice drew to 
a close. The Commission has displayed an impatience with the irregular 
pace of RTO development recently, suggesting that the Fall 2000 work- 
shops to develop a more standardized electricity market design and struc- 
ture will provide the basis for Commission initiatives in the RTO sphere 
during of the next year. 
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