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I. LICENS~NG JURISDICTION AND RELATED MATTERS 

A. Congressional Consideration of Licensing of and Competition for 
Constructed But Unlicensed Projects: S. 635, H.R. 1069 

The scope of the Federal Energy Regulatory Commission's (Commission 
or FERC) licensing authority over unlicensed, constructed projects which had 
not been improved since August 26, 1935, and the possibility of competition 
for licenses for such projects, became a focus of Congressional attention in 
1989. The issue had been set in motion by Clifton Power Corp. ' and Orange & 
Rockland Uti l i t ie~.~ The Orange & Rockland case addressed the problem3 
that a non-owner, by filing an initial license application on a constructed but 
properly unlicensed project, could force the project's owner to choose between 
attempting to retain the project by submitting to FERC jurisdiction, in the 
hope of prevailing in a licensing competition, or risking loss of the project to a 
non-owner willing to submit to FERC jurisdiction. There are several hundred 
constructed, unlicensed projects potentially susceptible to this attack by non- 
owners. 

As originally proposed, Senate Bill 6354 would have added a section 32 to 
the Federal Power Act (FPA) addressing constructed unlicensed projects on 
non-navigable waters with no post-1935 construction and prohibiting the 
Commission from issuing a license to anyone other than the owner of such a 
project. Proponents of the legislation argued that Congress, in enacting the 
1935 Amendments to the FPA, intended to exempt from license requirements 
projects on non-navigable waterways on which there has been no post-1935 
construction and for which an owner-operator has not filed a declaration of 
intention under section 23(b)(l) of the FPA.5 The legislation would, in 
essence, extend the result of Farmington River Power Co. v. FPC6 to competi- 
tive situations. 

1. Clifton Power Corp., 39 F.E.R.C. 7 61,117 (1987), aff'd sub nom. Cooley v. FERC, 843 F.2d 1464 
(D.C. Cir.), cert. denied, 109 S. Ct. 327 (1988) (the Commission has authority, pursuant to section 4(e) of 
the Federal Power Act, 16 U.S.C. 8 797(e), to license projects on non-navigable Commerce Clause waters 
when such projects are voluntarily submitted to Commission jurisdiction, even when section 23(b) of the 
Act, 16 U.S.C. 8 817(b), does not require such projects to be licensed). 

2. Orange & Rockland Utils., 40 F.E.R.C. 7 61,222 (1987). reh g denied, 44 F.E.R.C. 7 61,236 (1988) 
(Commission accepts for filing initial license application by non-owner of constructed, pre-1935 project; 
owner is granted extension of time to file a competing license application). 

3. See Cooley v. FERC, 843 F.2d at 1470 11.16 (anticipating problem that is addressed in Orange & 
Rockland). 

4. S.635, lOlst Cong., 1st Sess. (1989) [hereinafter S.6351. 
5 .  Federal Power Act, 16 U.S.C. 8 817(1) (1988). See Hydroelectric Fairness Act of 1989: Hearings 

on S. 635 Before the Subcomm. on Water and Power of the Senate Comm'n on Energy and Natural 
Resources, lOlst Cong., 1st Sess. 89-5311-53 (Comm'n 1989). 

6. Farmington River Power Co. v. FPC, 455 F.2d 86 (2d Cir. 1972) (holding that FPC v. Union 
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As adopted by the Senate,' however, S. 635 was considerably broader. 
The new proposed FPA section 32 would prohibit the Commission from 
licensing to anyone other than the project owner (1) pre-1935 constructed 
projects on navigable, as well as non-navigable, waters, and (2) projects which 
the Commission, after the filing of a declaration of intention under FPA sec- 
tion 23, had not within a year found the project jurisdictional because of its 
effect on the interests of interstate and foreign commerce. As amended, S. 635 
would also prohibit the Commission from requiring an original license for a 
project with no post-1935 construction where the stream was not navigable 
before construction, or where the Commission had previously found that the 
interests of interstate or foreign commerce would not be affected. Finally, S. 
635 as adopted by the Senate would also amend section 4(e) of the FPA to 
prohibit the Commission from licensing proposed projects to which it could 
not require licensing under Section 23(b). 

These amendments addressed the difficulties, distinct from Orange & 
Rockland's situation, of some other utilities that owned pre-1935 projects8 
They would legislatively overrule Connecticut Light & Power Co. v. FPC9 and 
Nantahala Power & Light Co. v. FPC,1° which permitted the Commission to 
reverse earlier determinations of no jurisdiction under Section 23(b). 

The House has yet to take action on a sister bill, House Bill 1069," which 
is now before the Subcommittee on Energy and Power of the House Energy 
and Commerce Committee, along with S. 635 on reference from the Senate. 
Unlike S. 635, H.R. 1069, as of January, 1990, would not affect constructed 
projects on navigable waterways, nor would it prohibit the Commission from 
issuing an original license for proposed project works for which a license is not 
required by section 23(b)(l) of the Act. The bill would (1) prohibit the Com- 
mission from compelling licensing of projects on non-navigable waterways and 
that have been unimproved since 1935; and (2) exclude all such projects from 
licensing competition. 

Elec. Power Co., 381 U.S. 90 (1965) (Taum Sauk) did not automatically make pre-1935 projects subject to 
mandatory licensing). 

7. S.635; see S. REP. No. 133, lOlst Cong., 1st Sess. (1989). 
8. The Commission required Western Massachusetts Electric Co. (WMECO) to submit license 

applications for four constructed, unlicensed projects on the Chicopee River, reversing an earlier 
determination of non-navigability. Western Mass. Elec. Co., 44  F.E.R.C. 11 62,185-88 (1988). When 
WMECO filed applications for preliminary permits, a preference entity filed competing applications for 
preliminary permits, thus subjecting all four constructed projects to competition under section 7 of the 
FPA, 16 U.S.C. 800 (1988). City of S. Hadley, 54 Fed. Reg. 17,815-16 (1989); Western Mass. Elec. Co., 
53 Fed. Reg. 49,595-96 (1988). 

Kentucky Utilities was required to submit a license application for a major hydroelectric project when 
the Commission reversed an earlier finding that the river on which the project was located was non- 
navigable. Kentucky Util. Co., 45 F.E.R.C. 7 61,482 (1988). 

9. Connecticut Light & Power Co. v. FPC, 557 F.2d 349 (2d Cir. 1977) (FPC section 23(b) ruling 
did not reach question of navigability and did not preclude subsequent orders requiring licensing). 

10. Nantahala Power & Light Co. v. FPC, 384 F.2d 200 (4th Cir. 1967), cert. denied, 390 U.S. 945 
(1968) (Commission may require the licensing of post-1935 construction on non-navigable waters which it 
has earlier found not to affect the interests of interstate commerce should there be grounds to reconsider 
that finding). 

11. H.R. 1069, lOlst Cong., 1st Sess., 135 CONG. REC. H370 (1989) [hereinafter H.R. 10691. 
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B. Evidence Required to Establish Navigability 

In City of Martin~ville,'~ the Commission granted an appeal by the owner 
of a constructed, unlicensed project of an order by the Director of the Office of 
Hydropower Licensing finding that the project was required to be licensed 
because it was on a navigable river. Some evidence of historic use of the Smith 
River to carry cargo interstate along the pertinent stretch had been presented, 
but the Commission concluded the evidence was insufficient. In addition, 
although the order below had stated there was recreational use, which could 
independently support a finding of navigability, the Commission found no evi- 
dence in the record of actual boat trips on the pertinent stretch of the river. 

C. Standard for Determining that a Project Must Be Licensed Because I t  
AApects the Interests of Interstate Commerce 

In Fairfax County Water Authority,13 the Commission stated that even 
though a project does not substantially affect the interests of interstate com- 
merce, if it is on Commerce Clause waters and belongs to a national class of 
projects whose activities affect interstate commerce, such as small hydro 
projects, it is jurisdictional.14 In a number of orders issued during 1989, the 
Commission staff found licensing was not required because there was no effect 
on interstate commerce, even though the "national class of small projects" 
rationale might have supported a finding of jurisdiction.15 

11. NEED FOR POWER 

In Idaho Power Co. v. FERC (Idaho 1II),l6 the appellate court upheld the 
Commission's decision to consider the need for power of a proposed project on 
a regional basis, notwithstanding the license applicant's proposal to sell the 
power to a local utility which, in prior FERC decisions, had been found to not 
need power. Another appellate court had previously decided in Idaho I that 
the Commission is not required to consider the need for a specific project's 
power in issuing an exemption for a project." However, a showing of a need 
for power is required for the issuance of a license." 

In Idaho 111, the court reviewed the Commission's issuance of a license to 
Horseshoe Bend Hydroelectric Company. The Commission had considered 
the energy needs of the entire Pacific Northwest to determine whether there 
was a need for power. Idaho Power Company appealed the Commission's 

12. City of Martinsville, 46 F.E.R.C. 7 61,235 (1989). 
13. Fairfax County Water Auth., 43 F.E.R.C. 7 61,062 (1988). 
14. Despite the "national class of small projects" reasoning, City of Arlington, 46 F.E.R.C. 7 62,281 

(1989), read Fairfax County not to require licensing where a project was not connected to the interstate 
electric grid. Arlington, 46 F.E.R.C. (( 62,281, at 63,431. 

15. Spartanburg Water Sys., 48 F.E.R.C. 7 62,199 (1989); Graniteville Co., 48 F.E.R.C. ff 62,198 
(1989); Port of Hood River, 48 F.E.R.C. 7 62,200 (1989); Rocky Mount Mills, 48 F.E.R.C. 1/ 62,201 (1989); 
Coy Paper Co., 48 F.E.R.C. 162,202 (1989); City of Niles, 48 F.E.R.C. 7 62,203 (1989); North Am. Hydro, 
Inc., 48 F.E.R.C. (1 62,204 (1989). 

16. Idaho Power Co. v. FERC, 865 F.2d 1313 (D.C. Cir. 1989) [hereinafter Idaho III]. 
17. Idaho Power Co. v. FERC, 766 F.2d 1348 (9th Cir. 1985) [hereinafter Idaho I ] .  
18. Idaho Power Co. v. FERC, 767 F.2d 1359 (9th Cir. 1985) [hereinafter Idaho II]. 
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determination on the grounds that a regional consideration of energy need was 
a departure from the Commission's prior policy. 

The appellate court held that although the Commission's earlier orders 
had considered the need for power in a narrower geographic area, a broader 
inquiry was not prohibited. The D.C. Circuit distinguished Idaho I ,  observing 
that its facts involved an applicant who had proposed "site banking" because 
it could not use the power.19 

A. State vs. Federal Authority 
1. Control of the Water Resource: Federal Preemption 

In 1989, a federal court of appeals decision, California ex rel. Water 
Resources Board v. FERC,20 held that the FPA preempts state veto power or 
mandatory conditioning authority under state law with respect to nearly all 
aspects of hydroelectric projects subject to Commission j~risdict ion.~~ The 
Ninth Circuit rejected the argument that section 27 of the FPA22 should be 
read as an anti-preemption provision broadly granting to the states final 
authority over all issues connected to the control and use of water in a project 
licensed under the FPA. 

The decision precluded the California State Water Resources Control 
Board (Board) from enforcing certain Board-issued water permits that condi- 
tioned the use of the water necessary for a hydroelectric project on the mainte- 
nance of minimum instream flows in the bypassed reach of the stream. The 
Commission had held that it has exclusive authority to determine these mini- 
mum The court found that the Board's authority to restrict opera- 
tions of a federally licensed project was limited to certain "proprietary" 
powers which relate to the use of water for irrigation or municipal purposes 
only.24 Section 27 reserves these powers to the states.25 

The Supreme Court has agreed to hear the case.26 In its appeal, Califor- 
nia requests the Supreme Court to find that section 27 of the FPA reserves to 
the states authority over the use of water for fish and wildlife as well as irriga- 
tion and municipal purposes. 

2. Expanded Role of State and Federal Agencies in Consultation 
With the FERC: The Section 10(j) Procedure 

The Commission's decision in Henwood Associates, Inc. 27 recognized the 

19. Idaho I, 865 F.2d at 1315. 
20. California ex rel. Water Resources Bd. v. FERC, 877 F.2d 743 (9th Cir. 1989), cerf. granted, 58 

U.S.L.W. 3369 (U.S. Dec. 4, 1989) (No. 89-333). 
21. Id. at 750. 
22. Federal Power Act, 16 U.S.C. 5 821 (1988). 
23. Rock Creek Ltd. Partnership, 38 F.E.R.C. 1 61,240 reh'g denied, 41 F.E.R.C. 7 61,198 (1987). 
24. California v. FERC, 877 F.2d at 749. 
25. Id. 
26. Id. at 743. 
27. Henwood Assocs., Inc., 47 F.E.R.C. 7 61,174 (1989) (reh'g pending). On December 13, 1989, the 

Commission discussed and approved an order on rehearing, which has not been issued as of this writing. 
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need to defer to requests by a state fish and wildlife agency pursuant to author- 
ity conferred on the states by the Electric Consumers' Protection Act of 1986 
(ECPA).28 The Commission discussed at length the section 106) procedures 
added to the FPA by the ECPA.29 In Henwood, the Commission applied, for 
the first time, a new regarding late interventions by fish and wildlife 
agencies. The FERC granted the California Department of Fish and Game 
(Department) late intervention, and then found that the Department may not 
have properly understood that its minimum flow recommendations were 
viewed by the Commission as inconsistent with the purposes of the FPA.3' 
The Department was afforded a renewed opportunity through the section 106) 
process to negotiate a resolution to its disagreement with the Commission 
regarding minimum flows. 

The standard for triggering the section 106) procedure, according to the 
Commission, is whether a fish and wildlife agency recommendation is either 
unsupported by any substantial evidence or is inconsistent with the purposes 
and requirements of the FPA, including the balancing of beneficial uses. Mere 
inconsistency between a Commission staff recommendation and an agency rec- 
ommendation does not suffice.32 During the discussion at its December 13, 
1989 public meeting, the Commission voted to approve the Department's min- 
imum flow requests, raising the question of whether the Commission will be 
affording greater deference to recommendations of fish and wildlife agencies. 

B. Federal Agency vs. Federal Agency 

1. Conflicts Among Federal Agencies: Fishways Prescriptions Under 
FPA Section 18; Authority of Other Federal Agencies 
Operating Dams 

The Commission's decision in Eugene Water & Electric Board 33 involved 
the application by the Eugene Water & Electric Board (Eugene) for a license 
to operate a hydro facility at an existing U.S. Army Corps of Engineers dam. 
In its order, the Commission examined the recommendations of a federal 
agency, the National Marine Fisheries Service (NMFS). The Commission's 
order addressed three matters: temperature control devices, fishways, and 
minimum flows. 

With respect to temperature control devices, the Commission rejected 
NMFS recommendations that Eugene construct a water temperature control 
facility at the project, finding the recommendations to be inconsistent with the 

28. Electric Consumers' Protection Act of 1986, 16 U.S.C. 5 823a(c) (1988). 
29. Under Section 1%) of the FPA, 16 U.S.C. 5 803(i) (1988), the Commission must include in 

project licenses any conditions based on the recommendations of a fish and wildlife agency unless the 
Commission finds the recommendations to be inconsistent with the purposes of the FPA. 

30. See Statement of Policy Permitting Limited Intervention by Fish and Wildlife Agencies at the 
Appeal Stage of a Licensing Proceeding, 46 F.E.R.C. 1] 61,16 1 (1989), in which the Commission announced 
that until completion of a rulemaking concerning section 10(j), it would be Commission policy "to permit 
certain appeals by fish and wildlife agencies that have not previously intervened in a proceeding." Id. at 
61,562. 

31. Id. at 61,595-96 (Comm'r Trabandt, dissenting). 
32. Id. at 61,591. 
33. Eugene Water & Elec. Bd., 49 F.E.R.C. 7 61,211 (1989). 
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FPA.34 The Commission held that its decision was consistent with the statu- 
tory dispute resolution requirements under section 10Q) of the FPA where 
recommendations by federal fish and wildlife agencies are found to be incon- 
sistent with the FPA.35 

With respect to fishways, the Commission held that section 18 of the 
FPA36 required the Commission to include NMFS' fishway recommendations 
in Eugene's license. The Commission found that the section 18 mandate 
applies to fish screens that are recommended as a component of a project's fish 
passage facilities. Moreover, the Commission explicitly stated that although a 
part of NMFS' recommendation was not supported by any substantial evi- 
dence, section 18 required the Commission to include NMFS' prescriptions in 
the license neverthelew3' 

The Commission also rejected NMFS' recommendations concerning 
maintenance of minimum flows at the project. The Commission found that 
due to the Corps' statutory authority over operation of the dam, hydropower 
generation at the dam could occur only when water releases were made by the 
Corps for other project purposes. Therefore, the imposition of minimum flow 
requirements for the project would be inconsistent with the authorized opera- 
tion of the dam by the Corps and could not be included in the project's 
license. 

2. Separate BLM Permitting Process Required 

The Commission upheld in Henwood 39 its prior ruling4" that a licensee is 
not required to obtain a separate right-of-way permit from the Bureau of Land 
Management (BLM) before commencing project construction on lands admin- 
istered by BLM. 

C. Cumulative Impacts: The Ohio River Basin Orders 

In September, 1989, the Commission concluded its consideration of 
twenty-four applications for original licenses for hydroelectric projects at 
nineteen existing dams in the upper Ohio River basin. The Commission issued 
licenses for projects at sixteen of the dams and rejected the license applications 
for projects at the other three dams, finding it impossible to mitigate signifi- 
cant environmental impacts at these three dams4' The Commission had post- 
poned processing a number of pending license applications separately in order 
to pursue over two years of environmental study and analysis. These 

34. Id. at 61,741-42. 
35. Id. 
36. Federal Power Act, 16 U.S.C. 5 81 1 (1988). 
37. Eugene Water, 49 F.E.R.C. at 61,743. 
38. Id. at 61,742-43 and n.15. 
39. Henwood, 47 F.E.R.C. at 61,587. 
40. Henwood Assocs., Inc., 44 F.E.R.C. 7 61,076 (1988). 
41. The Commission discussed its overall analysis of the river basin in Allegheny Elec. Coop., 48 

F.E.R.C. 7 61,363 (1989). The Commission issued licenses for the sixteen projects in separate orders 
pertaining to each dam. 
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culminated in a final environmental impact statement (FEIS)42 assessing the 
specific and cumulative impacts of hydro development at the nineteen dams. 

The Commission's order adopted the recommendations of the FEIS and 
rejected concerns raised by several fish and wildlife agencies.43 Fish and wild- 
life agency concerns about water quality (preventing degradation of dissolved 
oxygen content), fish entrainment, recreation, wetlands, and other resources 
were found by the Commission to be adequately resolved through conditions 
to be included in the project licenses.* 

The Commission's conclusions were especially significant with respect to 
the balance struck among the various purposes identified in sections 4(e) and 
10(a)(l) of the FPA.45 The Commission recognized that under certain cir- 
cumstances, the balancing of interests required by the FPA may call for the 
Commission to deny applications to develop hydro projects or to require cur- 
tailment of power operations. The Commission found46 that with respect to 
three projects, the benefits afforded by increased power generation, job crea- 
tion and increased local tax revenues were outweighed by the public interest in 
protecting particular fish, wildlife and recreational resources that would be 
harmed by project development. The Commission concluded, therefore, that 
with respect to the three projects, it could not issue licenses given the man- 
dates of sections 4(e) and 10(a)(l) of the FPA. 

In November, 1989, the Commission granted rehearing of its September 
order for the limited purpose of allowing the Commission more time for fur- 
ther consideration of several rehearing requests by state and federal agencies 
and environmental g r o ~ p s . ~ '  

D. Water Quality Certl-cation Under Section 401 of the Clean Water Act 

A number of developments clarified the role of the FERC vis-a-vis the 
state agencies' authority to issue water quality certification pursuant to section 
401 of the Clean Water These fall into two categories: (1) the extent of 
the FERC's role in rendering determinations on procedural matters under sec- 
tion 401; and (2) the scope of the states' substantive authority in issuing or 
denying water quality certifications. 

1. Extent of the FERC's Role 

The FERC's interpretation of its own rule implementing Order No. 464 
was reversed in one significant respect in City of Fredericksburg v. FERC.49 In 
that case the applicant had sent a letter to the state agency requesting water 
quality certification. In response the state agency sent the applicant a "joint 

42. The FEIS was completed in September, 1988, and made available to the public pursuant to a FEIS 
Notice, 53 Fed. Reg. 39,516 (1988). 

43. See Allegheny, 48 F.E.R.C. at 62,361-95. 
44. Id. at 62,361-70. 
45. 16 U.S.C. $9 797(e), 803(a)(l) (1988). 
46. See Allegheny, 48 F.E.R.C. at 62,368-70. 
47. Allegheny Elec. Coop., 49 F.E.R.C. fi 61,251 (1989). 
48. Clean Water Act, 33 U.S.C. 8 1341 (1982 & Supp. V 1987). 
49. City of Fredericksburg v. FERC, 876 F.2d 1109 (4th Cir. 1989). 
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permit application" required for any applicant seeking such certification. The 
applicant never submitted the application. The FERC issued a license even 
after being notified by the state agency that water quality certification could 
not be issued in the absence of a proper application from the applicant. On 
appeal, the United States Court of Appeals for the Fourth Circuit concluded 
that the applicant never made a request for certification within the meaning of 
the FERC's regulations, because "a valid request for certification occurs only 
if the prospective licensee complies with the state agency's filing 
 procedure^."^^ 

In Allegheny Electric Coop. ," the Commission discussed issues surround- 
ing section 401 certifications for projects at sixteen sites in the Ohio River 
basin. In one instance, a state agency denied certification within one year, but 
the agency director stayed the denial and remanded the application to his staff. 
Because the remand order specified that it should not be deemed a waiver of 
the one-year period, FERC did not treat it as such, even though the order 
ultimately granting certification did not issue for another three years.52 

In Joseph M. Keat i r~g,~~ the FERC dealt with the issue of whether a state 
can revoke a validly issued water quality certification. The Commission ruled 
that, in view of the California State Water Quality Control Board's position 
that it had revoked a previously issued blanket 401 certification of a Corps of 
Engineers National Permit,54 the FERC could not find that the project had 
water quality certification. 

In the Keating rehearing order,55 the Commission affirmed its initial rul- 
ing and dismissed the license application because the applicant had withdrawn 
its appeal of the denial of certification and had not filed a new request for 
certification within 90 days, pursuant to the policy developed in Swift River 
Co. 56 and City of Harrisburg." 

2. Scope of State Authority 

The United States Court of Appeals for the Third Circuit held, in Penn- 
sylvania Department of Environmental Resources v. FERC," that a state's 
authority under section 401 of the Clean Water Act is restricted by the broad 
scope of the FERC's licensing jurisdiction. This decision involved the attempt 
by the Pennsylvania Department of Environmental Resources to impose con- 
ditions on a 401 certification for a hydro project which conflicted with certain 
conditions imposed by the Commission in a license. The state agency chal- 

50. Fredericksburg, 876 F.2d at 1 1  11-12. 
51. Allegheny, 48 F.E.R.C. at 62,325-27. 
52. Id. at 62,326. 
53. Joseph M. Keating, 47 F.E.R.C. 7 61,170, reh'g denied, 49 F.E.R.C. 7 61,343 (1989). 
54. The Corps of Engineers, which pursuant to section 404 of the Clean Water Act, 33 U.S.C. 4 1344 

(1982 & Supp. V 1987), issues permits for the discharge of dredge and fill materials into navigable waters, 
authorized a number of activities without any need for a further permit. See 33 C.F.R. 4 330.5(a) (1989). 

55. Keating, 49 F.E.R.C. 7 61,343. 
56. Swift River Co., 41 F.E.R.C. 7 61,146 (1987). 
57. City of Harrisburg, 43 F.E.R.C. 7 61,438, reconsideration granted in part, 45 F.E.R.C. 1 61,053 

(1988). 
58. Pennsylvania Dep't of Envtl. Resources, 868 F.2d 592 (3d Cir. 1989). 
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lenged the FERC's issuance of a license on the grounds that conditions of the 
license impermissibly interfered with the state's authority over various areas, 
including section 401 certification. 

The Court of Appeals upheld a condition of the FERC license requiring 
FERC review and approval of project modifications intended to maintain 
compliance with the state's 401 certification. The court determined that sec- 
tion 401 of the Clean Water Act gives states exclusive authority only to issue a 
certification, prior to licensing, that any discharge into navigable waters will 
comply with the Clean Water Act.59 This holding with respect to the 401 
issue was based on the Court's finding that section 27 of the Federal Power 

reserving certain limited matters for state oversight, does not preserve 
state authority over water pollution, flood control, aesthetics and recreation, 
or natural resource conservation if such authority conflicts with the FERC's 
licensing jurisdiction. 

A New York Supreme Court decision issued on November 15, 1989 
denied a motion by the New York State Department of Environmental Con- 
servation to remand a certification proceeding for further state agency review 
based on a contention that the state agency had improperly issued the certifi- 
cate without abiding by the New York State Environmental Quality Review 

The court held that the state agency's attempt to implement a broad 
scope environmental review in an application for section 401 water quality 
certification was inconsistent with the state's limited authority to review water 
quality related issues. In Long Lake Energy Corp. v. New York State Depart- 
ment of Environmental Conservat i~n,~~ an unreported letter decision, a New 
York Supreme Court held that the state agency is by statute limited to deter- 
mining whether relevant water quality standards will be met, and may not 
require an applicant to furnish information on anything other than water 
quality. 

IV. CIVIL PENALTIES ASSESSED 

A. Notices of Proposed Penalty Issued 

Under section 31 of the FPA,63 added to the FPA by the Electric Con- 
sumers Protection Act of 1986 (ECPA), hydroelectric licensees, permittees, or 
exemptees are subject to substantial civil penalties, up to $10,000 per day of 
violation, for failure to comply with rules, regulations, or license conditions. 
In 1989, the Commission issued several notices of proposed penalties, includ- 
ing a hydroelectric project operator who had failed to submit license applica- 
tions acceptable to the Commis~ ion ,~  a licensee who had failed to file 

- -- 

59. Id. at 598. 
60. 16 U.S.C. 5 821. 
61. Fourth Branch Assocs. and the Audubon Soc'y of New York State, Inc. v. New York State Dept. 

of Envtl. Conservation. Albany County, Special Term, RJI No. 0189SST2122 (Nov. 24, 1989) (1989 
WESTLAW 162391, N.Y. Supp.). 

62. Col. NO. 17, (Sup. Ct. Ulster, June 27, 1989-Bradley, J.). 
63. 16 U.S.C. 5 823b(c). 
64. Wolverine Power Corp., 48 F.E.R.C. 7 61,112, at 61,403 (1989) (order setting hearing). The 

"Notice of Proposed Penalty" was issued Feb. 23, 1989. The proposed penalty was $1,708,000. 
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information required to correct a deficient consultant's r e p ~ r t , ~ '  an exemptee 
who failed to file a Dam Stability Report for a period of 129 days,66 and a 
licensee whose operation of its project violated articles of the license concern- 
ing instantaneous run-of-river operation and minimum flow  requirement^.^^ 

As required by statute, the affected entities had a choice between a Com- 
mission administrative proceeding, reviewable in the federal circuit Courts of 
Appeals, or a Commission assessment of penalty subject to enforcement in a 
de novo proceeding in federal district court.68 Three of the affected parties 
chose the administrative hearing route,69 one the district court alternati~e.~' 

B. Jurisdiction To Impose Penalties On Owners of Unlicensed Projects 

In Order No. 502, the Commission determined that its civil penalty 
authority pursuant to section 3 1 extended not only to licensees, exemptees and 
permittees, but to owners of projects that ought to have been licensed but have 
not been.71 This authority was the basis for civil penalties in Wolverine Power 
Corporation. 72 

C Assessment of Penalty 

Because Trafalgar Power elected the judicial procedure, the Commission 
assessed a penalty of $19,000 for violation of run-of-river and minimum flow 
requirements, based on the notice of proposed penalty and Trafalgar's 
re~ponse.'~ Two of the forty days of alleged violation were found excusable 
because the deviations were caused by thunderstorm-induced shut downs. 
These were deemed beyond the licensee's control. The Commission refused to 
excuse other violations because of difficulty with utility line relay voltage, say- 
ing that this problem should have been corrected by the licensee. Although 
the license condition permitted insignificant deviations between inflow and 
outflow, the cited deviations were found to be significant. In developing the 
amount of the penalty, the Commission treated the violation as repetitive, 

65. Flambeau Paper Corp., 49 F.E.R.C. 7 61,003 app. (1989) (order setting hearing). The proposed 
penalty was $50,000. Id. at 61,005. 

66. Burt Dam Power Co., 49 F.E.R.C. 11 61,0007 app. (1989) (order setting hearing). The proposed 
penalty was $40,000. Id. at 61,024. 

67. Trafalgar Power, Inc., 49 F.E.R.C. 61,140 app. (1989) (order assessing civil penalty). The 
proposed penalty was $20,000. Id. at 61,601. 

68. Federal Power Act 16 U.S.C. 5 823b (1988); see 18 C.F.R. $8 385.1507-09 (1989). 
69. See Wolverine, 48 F.E.R.C. at 61,402; Burt, 49 F.E.R.C. at 61,025; Flambeau, 49 F.E.R.C. at 

61,005. 
70. See Trafalgar, 49 F.E.R.C. at 61,595. 
71. Order No. 502, Procedures for the Assessment of Civil Penalties Under Section 31 of the Federal 

Power Act, 111 F.E.R.C. Stats. & Regs. 1 30,828, at 31,216-18, 53 Fed. Reg. 32,035, at 32,036-37 (1988) (to 
be codified at 18 C.F.R. pt. 385), reh'g denied, Order No. 502-A, Procedures for the Assessment of Civil 
Penalties Under Section 31 of the Federal Power Act, 45 F.E.R.C. 1 61,407 (1988). But see Order No. 502, 
111 F.E.R.C. Stat. & Regs. at 31,222-36, 53 Fed. Reg. at 32,040-49 (Comm'r Trabandt, dissenting). The 
Court of Appeals for the D.C. Circuit dismissed as premature an appeal based on the Commission's 
assertion of Civil Penalty Authority under Order No. 502 over unlicensed projects. Orange and Rockland 
Utilities v. FERC, No. 89-1032 (D.C. Cir. May 22, 1989). 

72. Wolverine, 48 F.E.R.C. at 61,403. 
73. Trafalgar, 49 F.E.R.C. at 61,599. 
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because it had occurred once a few weeks before the period for which penalties 
were assessed and because it occurred again on thirty-eight separate days. In 
view of the expected annual revenue of $850,000, a penalty amount of $19,000 
($500 per day of violation) spread over the life of the project was imposed. 

In Wolverine Power Corp. ,74 the Commission found that it is not required 
to grant preliminary permit applications, so long as it articulates a rational 
basis for denial. As a result of this determination, the Commission denied 
permit applications for four existing projects. In 1976, the Commission found 
the waterway on which the projects were located to be navigable. The Com- 
mission decided that since its 1976 decision, the Wolverine Power Corporation 
had not filed acceptable license applications for three of the four projects. It 
held that the passage of twelve years without receipt of acceptable license 
applications warranted dismissal of the permit applications, stating that the 
Commission "would not condone or legitimize any more delays in complying 
with the mandate of section 23(b)(l) of the FPA."75 

VI. RELICENSING 

A. New Relicensing Regulations 

In Order No. 5 13,76 the Commission revised parts 4 and 16 of its regula- 
tions, in part to incorporate the changes to section 15 of the FPA enacted by 
the ECPA. 

1. Filing and Processing of Notices of Intent and Applications 

An existing licensee must give notice, no later than five years and no 
earlier than five and one-half years before expiration of its license, whether it 
intends to file for a new license.77 Failure of an existing licensee to file the 
required notice of intent is treated as though the licensee had filed a notice of 
intent indicating that it does not intend to apply for subsequent license or 
exe~nption.~' Moreover, an existing licensee that fails to file a timely notice of 
intent of relicensing application may not file an application for a new license, 
either individually or in conjunction with other entities that are not currently 
licensees of the project.79 

No notice of intent is required from a competing applicant. The Commis- 

74. Wolverine Power Corp., 47 F.E.R.C. 7 61,274 (1989). 
75. Id. at 61,958. 
76. Order No. 5 13, Hydroelectric Relicensing Regulotions Under the Federol Power Act, 111 F.E. R.C. 

Stats. & Regs. 7 30,854, 54 Fed. Reg. 23,756 (1989) [hereinafter Order No. 5131 (to be codified at 18 C.F.R. 
pts. 4,16), reh'g grunted in port ond denied in port, Order No. 5 13-A, HydroElectric Relicensing Regulotions 
Under the Federol Power Act, I11 F.E.R.C. Stats. & Regs. 1 30,869 (1989), 55 Fed. Reg. 4 (1990) 
[hereinafter Order No. 513-A] to be codified at 18 C.F.R. pt. 16. 

77. Order No. 513, supro note 76, 54 Fed. Reg. at 23,761-63 (to be codified at 18 C.F.R. 5 16.6, 
fonnerly 18 C.F.R. 16.15). The same requiremen; applies to minor licenses not subject to sections 14 and 
15 of the FPA. Id. (to be codified at 18 C.F.R. 5 16.20). 

78. Id. (to be codified at 18 C.F.R. 5 16.23). 
79. Order No. 513, 54 Fed. Reg. at 23,804 (to be codified at 18 C.F.R. 16.24). The Commission 
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sion rejected several such suggestions as contrary to the intent of the ECPA 
and potentially antic~mpetit ive.~~ However, all applications must be filed no 
later than twenty-four months before the existing license  expire^.^' 

An application that is rejected or dismissed may not be resubmitted if the 
twenty-four month deadline has passed." Nonetheless, material amendments 
that occur before the final amendment date will not affect the filing date of the 
app l i~a t ion .~~  The Commission decided not to promulgate specific deadlines 
for the determination of deficiencies, the correction of deficiencies nor any 
final a rnendment~ ,~~ but will establish these deadlines on a case-by-case basis 
in a notice to be issued for each app l i~a t ion .~~  

If the existing licensee has filed a notice of intent not to file for a new 
license and no timely license application is filed, the existing licensee must file 
a schedule for the filing of a surrender appli~ation.'~ If an existing licensee 
that filed a timely notice of intent fails to file a timely relicensing application, 
the Commission will solicit license applications from potential  applicant^.^' If 
no one expresses interest, the existing licensee must prepare a surrender 
app l i~a t ion .~~  

2. Acceleration of Expiration Date of a License 

The notice of proposed rulemaking provided for an acceleration of the 
expiration of a license where the licensee sought to add new capacity at the 
project. The Commission expanded the bases for acceleration to include any 
legitimate reason, including the installation of new capacity.89 In addition to a 
detailed explanation of the basis for the request, the licensee must provide the 
information required for a notice of intent to file a new license,90 because if the 
request is granted the application for the request will be treated as the notice 
of intent to file for a new license. The Commission will publish notice of the 
application and allow a 45-day period for comments. If the Commission 
grants the request for acceleration, the new deadline may not be earlier than 5 

decided not to permit an existing licensee that had initially indicated it would not submit an application for 
new license to reconsider and submit an application if no one else came forward. Id. 

80. Id. On rehearing, the Commission rejected a similar proposal, which would have required 
competitors to file a notice of intent once an application for a new license had been accepted for filing and 
noticed. Order No. 513-A, 55 Fed. Reg. at 12-13. 

81. Id. at 23,784 (to be codified at 18 C.F.R. 8 16.9(b)(l)). Similar rules apply to minor projects for 
which FPA sections 14 and 15 have been waived. Id. at 23,800 (to be codified at 18 C.F.R. 8 16.20(c)). 

82. Id. at 23,786 (to be codified at 18 C.F.R. !$ 16.9(b)(4). 
83. Id. (to be codified at 18 C.F.R. 9 16.9(b)(3)) (18 C.F.R. 9 4.35, which changes the filing date for 

material amendments, does not apply to relicensing). 
84. Id.  
85. Id. (to be codified at 18 C.F.R. 9 16.9(d)). All competing applications will operate under the same 

deadlines. Id. (to be codified at 18 C.F.R. 9 16.9(d)(3)). 
86. Id. (to be codified at 18 C.F.R. 9 16.26). Surrender applications must be prepared pursuant to the 

agency consultation procedure. Id. (to be codified at 18 C.F.R. $9 16.25(d), 16.26(c)). 
87. Id. (to be codified at 18 C.F.R. 9 16.25(a)). Such applications must follow the agency consultation 

requiiements applicable to relicensing. Id. (to be codified at 18 C.F.R. !$ 16.25(b)). 
88. Id. (to be codified at 18 C.F.R. 9 16.25(c)). 
89. Id. (to be codified at 18 C.F.R. 8 16.4). 
90. See id. (to be codified at 18 C.F.R. 5 16.6). 
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years and 90 days after the issuance of the Commission order granting 
ac~eleration.~' 

3. Joint Application With the Existing Licensee 

If the existing licensee files in conjunction with another entity, it will not 
be treated as an existing licensee for purposes of FPA section 15(a)(2), which 
provides that a license will not be transferred when there are no significant 
differences between competing  application^.^' In all other respects, a joint 
application involving an existing licensee must follow the procedures as 
though it were filed solely by the existing licensee. 

4. Exemption Instead of New License 

The Commission clarified that licensees could, upon expiration of their 
existing licenses seek exemptions rather than new licenses. All the relicensing 
procedures, and the standards for competition applicable to new licenses 
(rather than the standards applicable to initial exemption applications), apply 
to such exemption  application^.^^ 

5. Minor Licenses 

Order No. 513 clarified that a municipal preference would not apply to 
any relicensing, even of a minor project where sections 14 and 15 were 
waived.94 Moreover, prior waivers of sections 14 and 15, while relieving 
minor licenses from burdensome requirements, were never intended to exclude 
minor licenses from the relicensing process generall~.~' The Commission 
determined that substantially all the relicensing procedures applicable to 
major licenses should also apply to minor  license^.'^ However, less informa- 
tion about the project would be required in an application for new license for a 
minor pr~ject.~'  The Commission also stated which sections of part I will be 
waived for minor projects; minor license applicants can request that provisions 
not be waived.98 

6. Agency Consultation Procedures 

The Commission established rules governing the agency consultation pro- 
cess which must precede the filing of the application for a new license. 
Although the procedures are based on the three-stage agency consultation 

91. ECPA requires a five-year window before expiration of the license during which information must 
be available to the public and potential competitors. 54 Fed. Reg. at 23,763. 

92. 54 Fed. Reg. at 23,796 (to be codified at 18 C.F.R. 5 16.13(c)). 
93. Id. (to be codified at 18 C.F.R. 5 16.12) (holder of major licenses may seek exemption instead of 

new license); Id. at 23,802 (to be codified at 18 C.F.R. 8 16.22) (holder of minor license may seek exemption 
instead of new license). 

94. Id. at 23,800. 
95. Id. at 23,800-01. 
96. Id. (to be codified at 18 C.F.R. 8 16.20(d)). 
97. Id. at 23,794 (to be codified at 18 C.F.R. 4 4.61(f)(3)) (sets out the information requirements for 

new applications for license for minor projects). 
98. Id. (to be codified at 18 C.F.R. 5 4.60(c)). 
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process for original licenses,99 they differ in several respects. 
The regulations require pre-filing consultation with all relevant federal, 

state, and interstate resource agencies. Indian tribes are required to be treated 
as though they were a resource agency, so long as they meet certain standards 
for existence of tribal government and an interest in the project.'"" As 
described below, the public is provided at least one opportunity to participate 
in the agency consultation process. 

In the first stage of ~onsultation,''~ a license applicant must give the 
Commission'oz and other relevant agencies detailed inf~rmation''~ and 
detailed descriptions of its proposed studies and study methodol~gies. '~~ 

The applicant must then hold a joint meeting, including a site visit, for all 
resource agencies, thirty to sixty days after the required information has been 
distributed, to discuss the information and the concerns of the various 
resource agencies.lo5 The joint meeting must be transcribed or audio 
recorded.'06 Members of the public must be allowed to participate in the joint 
meeting."' Public participation is also available to interested parties once an 
application is noticed, and the applicant must address in its application signifi- 
cant concerns raised at the joint meeting.''' 

The next step is for agencies to provide comments and study recommen- 
dations. Each agency must set out the basis for its determination of the stud- 
ies and study methodologies to be performed, must document that 
recommended methodologies are generally accepted, and must explain how 
the studies and information will be useful to the agency.lo9 To expedite the 
consultation process, the regulations also provide that disputes may be 
resolved by the Director of the Office of Hydropower Licensing."' 

In the second stage of cons~ltation,~' '  the applicant completes studies, 
prepares and distributes a draft license application, and receives written com- 
ments. If an agency and the potential applicant disagree, the applicant must 
convene at least one joint meeting, which must involve not only that agency 
but all agencies with related concerns or expertise, to attempt to reach an 
agreement. ' l2  

The applicant must document in its application all agency consultations, 

99. Id. (to be codified at 18 C.F.R. 8 4.38). 
100. See Order No. 513-A, supra note 77 at 11-12 (to be codified at 18 C.F.R. 8 16.2(f)). 
101. Order No. 513, supra note 77, 54 Fed. Reg. at 23,766 (to be codified at 18 C.F.R. 8 16.8(b)). 
102. Providing the consultation package to the Commission is a new requirement. 
103. Order No. 513, supra note 77 at 23,767 (to be codified at 8 16.8(b)(l)). (The information is similar 

to that now required by 18 C.F.R. (j 4.38(b)(I) (1989)). 
104. Id. at 23,768 (to be codified at 18 C.F.R. (j 16,8(b)(l)(vi)). (This requirement is new.) 
105. Id. at 23,766 and 23,770 (to be codified at 18 C.F.R. 5 16.8(b)(2)). 
106. Id. at 23,769-71 (to be codified at 18 C.F.R. (j 16.8(b)(3)). 
107. Id. at 23,756 (to be codified at 18 C.F.R. (j 16.8(i)). 
108. Id. at 23,771-73 (to be codified at 18 C.F.R. (j 16.8(f)). 
109. Id. at 23,768-7 1 (to be codified at 18 C.F.R. (j 16.8(b)(4)). (This requirement applies to all agency 

requests.) 
110. Id. at 23,771-73 (to be codified at 18 C.F.R. (j 16.5(b)(5)). 
111. Id. at 23,773-77 (to be codified at 18 C.F.R. 5 16.8(c)). 
112. Id. at 23,756 and 23,809 (to be codified at 18 C.F.R. 5 16.8(~)(6)). 
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attempts at consultations, remaining disagreements, waivers,'13 comments 
from the public, and compliance with the certification requirement of section 
401 of the Clean Water Act.'14 For the first time, the regulations also require 
an explanation of proposed compliance or non-compliance with any relevant 
comprehensive plan for the resource, and an explanation of how the proposal 
addresses significant resource issues raised by the public during the initial joint 
meeting. ' 

7. Further Guidance On Studies, Procedures and Agency 
Requirements 

a. Access of Competitors to Information 

The new regulations require an existing licensee to allow a potential 
license applicant (competitor) to visit project land, buildings, and other project 
property "at a reasonable time and under reasonable conditions."l l6 A licen- 
see is allowed to limit its liability with respect to such visits, and may secure 
compensation from the competitor for costs incurred in providing access. A 
competitor may gain access pursuant to these regulations only after it has 
complied with the first stage of the agency consultation procedure. Again, 
disputes over access are to be promptly resolved by the Director of the Office 
of Hydropower Licensing. ' l7 

b. Joint Studies 

The proposed regulations had included statements that each potential 
applicant must conduct studies independently, unless it had agreed to do 
otherwise, and would not have to share the results of its s tudie~."~ These 
provisions were deleted from the final rules. The Commission stated that 
independent studies are generally encouraged, but that in some instances a 
joint study might be appropriate.l19 

113. The regulations permit any affected resource agency or  Indian tribe to waive its participation in 
the consultation process. Id. (to be codified at 18 C.F.R. 5 16.8(e)). 

114. Id. at 23,810 (to be codified at 18 C.F.R. 5 16.8(f)(1)-(S), (7)). The applicant must also include in 
its application a written report as to areas of continuing disagreement with the agencies, as well as any 
agreements reached. Id. at 23,809 (to be codified at 18 C.F.R. 5 16.8(~)(8)). 

115. Id. at 23,810 (to be codified at 18 C.F.R. 5 16.8(f)(6). (8)). 
116. Id. at 23,807 (to be codified at 18 C.F.R. 5 16.5)). 
117. Id. (to be codified at 18 C.F.R. 5 16.5(b)(l)) (relying on the general dispute resolution mechanism 

to be codified at 18 C.F.R. 5 16.8(b)(5)). Id. at 23,756 and 23,808. Disputes as to access must be resolved 
promptly, but disputes as to compensation can be resolved later and may not be permitted to delay access. 
Id. (to be codified at 18 C.F.R. €J 16.5(b)(2)). 

118. 53 Fed. Reg. 21,844, 21,847 (1988) (to be codified at 18 C.F.R. 5 16.8(c)(l), (2)) (proposed May 
24, 1988). 

119. For example, when interviewing elderly persons regarding cultural information or  when tagging 
and monitoring a limited deer population. Order No. 513, supra note 77 at 23,756, 23,774. 
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c. Copying of Material 

The Commission referred to WV Hydro, Inc. and the City ofs t .  Marys,lz0 
in which the FERC held that it will not reject an application that contains 
material duplicated from another application.12' The fact that a competitor 
has copied material may be relevant to a decision on the merits of competing 
applications, however, and the weight to be given to copying will be decided 
on a case-by-case basis.122 

d. Confidentiality 

An applicant may request confidential treatment of pre-application infor- 
mation it submits to the Cornmi~sion.'~~ The Commission will process any 
such request in accordance with the confidentiality provisions of the Freedom 
of Information Act (FOIA).124 This limited confidentiality provision applies 
only during the pre-application stage, and is not intended to keep an appli- 
cant's general plans secret from potential  competitor^.'^^ 

e. Pre-project Conditions 

The Commission rejected requests that studies concerning pre-project 
conditions be required. The Commission stated that the evaluation of the 
appropriateness of environmental enhancement measures must be done in the 
context of today's environmental needs and problems, and not based on the 
world of fifty years ago. Applicants will not have to do such studies if such 
studies are routinely requested by resource agencies.126 

f. Imposition of Conditions By Federal Agencies: FPA Sections 
4(e) and 18 

Section 18 of the FPA12' requires inter alia that the Commission insert a 
license provision mandating the construction, maintenance, and operation of 
fishways as prescribed by the Secretary of the Interior or the Secretary of 
Commerce. The Commission determined that the Departments of the Interior 
and Commerce have the authority to prescribe fishways when projects receive 
new 1icen~es.I~~ 

120. WV Hydro, Inc. and the City of St. Marys, 45 F.E.R.C. (1 61,220 (1988). 
121. Order No. 513, supra note 77 at 23,756, 23,774. 
122. Id. 
123. Id. at 23,756, 23,810 (to be codified at 18 C.F.R. 4 16.8(g)). 
124. Freedom of Information Act, 5 U.S.C. 4 552 (1982) (implemented in 53 Fed. Reg. 1,469, 1,477 

(1988), amended by 54 Fed. Reg. 47,760 (1989) (to be codified at 18 C.F.R. 388.1 12)). 
125. Order No. 513, supra note 77 at 23,756, 23,780 (1989). 
126. Id. at 23,775-76; 55 Fed. Reg. 4, 8 (1989). 
127. Federal Power Act, 16 U.S.C. 4 81 1 (1988). 
128. Order No. 513, supra note 77 at 23,756, 23,760. (Commissioner Trabandt dissented vigorously, 

Id. at 23,819; on rehearing 55 Fed. Reg. 4, 18-20 (1989), Comm'r Trabandt, dissenting). 
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8. Standards and Factors on Relicensing 

Order No. 5 13 clarifies that the Commission is required by FPA section 
15(a)(3) to take an existing licensee's track record into account in every case, 
even when there was no competition; not only where there are no significant 
differences between the applications. lZ9 Order No. 5 13 also contains some dis- 
cussion of each of the FPA sections 15(a)(2) and (a)(3) factors.130 Of particu- 
lar note, the Commission will not consider as part of the existing licensee's 
"need for power" power supplied to a wholesale customer competing for the 
license.131 General cost implications of a transfer, and the wholesale cus- 
tomer's need for power in light of its contractual rights to supply from the 
project, will be considered.13' 

The Commission pointed out that it is prohibited by FPA section 
15(a)(2)(G) from undertaking a comparative analysis of fish and wildlife miti- 
gation plans. 133 

The Commission stated that it would not subject competing applications 
to evaluation on antitrust grounds, citing to ECPA legislative his to^-y.'34 

Concerning evaluation of an existing licensee's conduct, pursuant to FPA 
§ 15(a)(3), the Commission declined to adopt the suggestion that a licensee's 
exercise of its right pursuant to FPA section 6 to withhold consent to modifi- 
cation of its existing license could be considered in re1i~ensing.l~~ 

9. Miscellaneous 

a. Federal Takeover 

FPA section 14 provides for federal takeover of licensed projects under 
certain circumstances. The new regulations provide that a federal department 
or agency may file a recommendation for federal takeover no earlier than five 
years before the license expires and no later than the end of the comment 
period related to an app1i~at ion. l~~ A recommending must provide informa- 
tion as if it were applying for a license."' 

b. Annual Licenses 

The regulations codify the Commission's practice pursuant to the annual 
licensing provision of Section 15 the Federal Power The Commission 
provided for automatic renewal of annual licenses without further order of the 
Commission in cases where no application for relicense or other relevant pro- 

Order No. 513, supra note 77 at 23,788-89. 
Id. at 23,789-94. 
Id. at 23,791. 
Id. 
Id. at 23,791-92. 
Id. at 23,792. 
Id. at 23,794; 55 Fed. Reg. at 13. 
Id. at 23,796 (to be codified at 18 C.F.R. 9 16.14). 
Id. (to be codified at 18 C.F.R. 9 16.14(a)(6)). 
Id. at 23,797 (to be codified at 18 C.F.R. 9 16.18). For minor projects for which Sections 14 and 

15 may be waived, authority to continue operation is now addressed in new 18 C.F.R. 8 16.21. 
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ceedings have been completed before the expiration of the current annual 
1 i~ense . l~~  The Commission initially took the view that it had no authority to 
impose additional terms and conditions on annual licenses.'"O In view of the 
subsequent decision in Platte River Whooping Crane Critical Habitat Trust v. 
FERC,14' the Commission, on rehearing, reserved the right in issuing an 
annual license to incorporate additional or revised interim conditions if neces- 
sary and practical to limit adverse impacts on the en~ir0nment. l~~ 

c. Nonpower Licenses 

As provided in section 15(b) of the FPA, nonpower licenses are tempo- 
rary and will be terminated when the Commission determines that a state, 
municipality, interstate agency, or federal agency is authorized and willing to 
assume regulatory s~pervision. '~~ The new regulations provided specific 
requirements for the contents of an application for non-power license,144 and 
recast the regulations governing termination of proceedings involving 
nonpower licenses and termination of nonpower 1i~enses. l~~ 

d. Annual List of Expiring Licenses 

The Commission will publish annually a table providing detailed infor- 
mation on all projects whose licenses will expire in the succeeding six years. 
The table will also include those projects where licensees have requested an 
acceleration of the expiration date of particular licenses. The information will 
be published in both the Commission's Annual Report and the Federal 
Register . 46 

B. Annual Licenses-Conditions 

The D.C. Circuit's decision in Platte River14' raises several issues con- 
cerning the FERC's conditioning authority and the annual license process. 
The Commission's response to the decision is also noteworthy. 

Platte River involved FERC's refusal to assess the need for wildlife pro- 
tection conditions in interim annual licenses issued following the expiration of 
initial licenses for a pair of Nebraska hydroelectric projects in June and July of 
1987.'48 One of these licenses reserved authority to the FERC to impose envi- 
ronmental conditions; the other did not. However, the court noted that noth- 

139. Id. ( to  be codified at 18 C.F.R. 4 16.18(c)). 
140. Id. at 23,979. 
141. Platte River Whooping Crane Critical Habitat Trust v .  FERC, 876 F.2d 109 (D.C.  Cir. 1989). 
142. Oder No.  513, supra note 77 at 23, 797 ( to  be codified at 18 C.F.R.  16.18(d)). 
143. See Id. at 23,798. 
144. Id. at 23,795 ( to  be codified at 18 C.F.R.  4 16.11(a)). 
145. 18C.F.R.  4 16.11(b),(c));Compare 18C.F.R.  4 16.7(1989). 
146. Id. at 23,793 ( to  be codified at 18 C.F.R.  4 16.3). 
147. Plaffe River, 876 F.2d at 109. 
148. Central Nebraska Pub. Power & Irrigation District, 39 F.E.R.C. 7 61,378 (1987), order on reh'g, 

43 F.E.R.C. 7 61,225 (1988). 
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ing would bar the Commission from formulating appropriate conditions and 
then seeking cooperation in implementing them. 149 The Court also found that 
the Commission's refusal to assess the need for interim conditions for these 
projects was an abuse of discretion in light of the projects' history, which indi- 
cated that the environmental issues raised had at least some substance.150 

The Commission responded to Platte River by adding a new subsection 
(d) to 8 16.8 of its hydro regulations, providing that, in issuing annual licenses, 
"the Commission may incorporate additional or revised interim conditions if 
necessary and practical to limit adverse impacts on the environment.""' 

C. Federal Agency Authority to Condition Licenses Pursuant to FPA Section 
4(e) Applies on Relicensing 

In City of Pasadena Water & Power Dep't, 15' the Commission held that 
section 4(e) of the FPA153 authorizes federal agencies to impose conditions on 
licenses at relicensing as well as in original licensing  proceeding^."^ The 
Commission reasoned that the language of section 4(e) is not limited to origi- 
nal licenses, and also forms the basis for Commission authority to issue new 
licenses and renewals of licenses. 

VII. DELAY IN ISSUING A LICENSE 

In Platte River,lS5 the petitioner challenged FERC's delay in issuing new 
licenses. The court declined to hear the argument, on the ground that the 
plaintiff had failed to comply with section 3 13 of the Federal Power Act'56 by 
seeking rehearing of the delay when the FERC granted an extension of time to 
respond to a deficiency letter."' In the past, the Commission has viewed such 
extension orders as non-final and non-appealable.lS8 However, Platte River 
indicates that such orders must be treated as final for purposes of section 3 13, 
if a party is to seek relief in court. 
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