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I. DEREGULATION INITIATIVES
A. Federal Energy Regulatory Commission
1. GigaNOPR
a. Introduction

The year 1995 was a watershed year for electric utility regulation at the
Federal Energy Regulatory Commission (FERC or Commission). In 1994,
the Commission had pursued its long-standing goal of open access trans-
mission through a series of orders applying the Commission’s new “compa-
rability” standard to utilities’ open access transmission tariffs.! On March
29, 1995, the Commission issued a Notice of Proposed Rulemaking (Giga-
NOPR) requiring each utility to have an open access transmission tariff
that met the Commission’s “comparability” standards sixty days after the
Commission’s issuance of a final open access rule.? The purpose of the
open access requirement was “to facilitate the development of competitive
wholesale bulk power markets by ensuring that wholesale purchasers of
electric energy and wholesale sellers of electricity can reach each other by
eliminating anticompetitive practices and undue discrimination in transmis-
sion services.”® The Commission included pro forma point-to-point and
network tariffs.

A key part of the Commission’s open access initiative was its treat-
ment of “stranded costs.” The Commission’s 1994 Stranded Cost NOPR,
which addressed the circumstances in which a utility could seek to recover
stranded costs from a departing customer,* was supplemented as part of the
GigaNOPR.> The Commission declared that the recovery of legitimate
and verifiable stranded costs is critical to the successful transition to a com-

1. See, e.g., American Elec. Power Serv. Corp., 67 F.E.R.C. { 61,168, at 61,490 (1994); Florida
Power & Light Co., 67 F.E.R.C. { 61,326, at 62,147-48 (1994).

2. Notice of Proposed Rulemaking, Promoting Wholesale Competition Through Open Access
Non-discriminatory Transmission Services by Public Ulilities; Recovery of Stranded Costs by Public
Utilities and Transmitting Utilities, IV F.E.R.C. StaTs. & REGs. { 32,514, 60 Fed. Reg. 17,662 (1995) (to
be codified at 18 C.F.R. pt. 35) (hereinafter GigaNOPR) (also referred to by certain segments of the
industry as the MegaNOPR).

3. GigaNOPR, 1V FER.C. Stats. & REGs. { 32,514, at 33,078.

4. See Recovery of Stranded Costs by Public Utilities and Transmining Utilities, IV F.E.R.C.
StaTs. & REGs. { 32,507, 59 Fed. Reg. 35,274 (1994).

5. GigaNOPR, IV F.E.R.C. StaTs. & REGs. § 32,514, at 33,110-14.
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petitively-priced electric industry.® The Commission is currently expected
to issue a final rule by mid-1996.”

b. Summary of Open Access Rule

The Commission premised its authority to require open access on its
authority to remedy undue discrimination under the Federal Power Act
(FPA), sections 205 and 206.8 The FERC also relied on Associated Gas
Distributors v. FERC,? which had affirmed FERC Order No. 436, requiring
natural gas pipelines to provide non-discriminatory open access transporta-
tion.!® The Commission distinguished cases that limited its authority under
FPA section 211'' to order wheeling,'? and concluded that reliance on sec-
tion 211 alone could, in some cases, perpetuate undue discrimination and
anticompetitive effects.!?

The Commission also found that the electric industry today is in many
ways analogous to the natural gas industry before FERC Order Nos. 436
and 636,'* with transporters offering bundled sales services rather than
non-discriminatory transmission access.’> Thus, despite the increased com-
petitiveness of the electricity industry and substantial changes in transmis-
sion and generation economics and technology, including growth in the
qualifying facility and independent power producer industry,'® transmis-
sion remains a natural monopoly and transmission owners restrict access to
their systems through discriminatory practices.!’

6. Id. at 33,113-16. The Commission also initially determined that it was not required to prepare
an environmental impact statement (EIS) for the rule. Id. at 33,151. However, on further
consideration, the Commission directed its staff to prepare an EIS. Promoting Wholesale Competition
Through Open Access Non-Discriminatory Transmission Services by Public Utilities. 72 F.E.R.C. §
61,022 (1995). The staff’s draft EIS concluded that (1) the proposed rule would have a minimal effect
on NO;, emissions, (2) the effect would be slightly positive or negative, depending upon fuel costs, and
(3) the rule would have a minimal effect on other environmental values.

7. See A Salute: 75 Years for the FPC and FERC, 16 ENErGY L.J. 293, 296 (1995).

8. 16 US.C. §§ 824d, 824e (1995). See GigaNOPR, IV F.E.R.C. StaTs. & REeGs. { 32,514, at
33,053.

9. 824 F.2d 981 (D.C. Cir), cert. denied, 485 U.S. 1006 (1987); GigaNOPR, IV F.E.R.C. STATs. &
REGs. § 32,514, at 33,053-54.

10. Regulation of Natural Gas Pipelines After Partial Wellhead Decontrol, [1982-1985 Proposed
Regs.] FER.C. StaTs. & Recs. g 30,665, 50 Fed. Reg. 42,408 (1985).

11. 16 US.C. § 824j (1995).

12. GigaNOPR, 1V F.ER.C. StaTs. & REeGs. § 32,514, at 33,057.

13. Id.

14. Regulation of Natural Gas Pipelines After Partial Wellhead Decontrol, supra note 10; Pipeline
Service Obligations and Revisions to Regulations Governing Self-Implementing Transportation and
Regulation of Natural Gas Pipelines After Partial Wellhead Decontrol, 111 F.E.R.C. STaTs. & REGs. §
30,939, 57 Fed. Reg. 13,267 (1992).

15. GigaNOPR, IV F.E.R.C. STaTs. & REGs. § 32,514, at 33,076.

16. Id. at 33,060-70.

17. Id. at 33,070.
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The Commission addressed three comparability issues previously set
for hearing in individual proceedings.'® First, the Commission found that
all utilities use their own transmission systems in two basic ways: on a
point-to-point basis and on a network basis.’® The Commission proposed
that all public utilities be required to provide these services.?’ Second, the
Commission stated that it believed that there were no potential impedi-
ments to providing comparable service, other than siting considerations.?!
Third, the Commission stated that there were no differences in the costs
incurred by a transmission provider in providing transmission service to
itself or to a third party.??

The Commission concluded that all public utilities must offer non-dis-
criminatory open access transmission service in accordance with the
FERC'’s proposed rule?® and “functionally unbundle” their wholesale serv-
ices.** Functional unbundling means three things: (1) utilities must take
transmission services under the same tariffs of general applicability under
which others take service;?> (2) transmission owners must include in their
open access tariffs separately stated rates for transmission and ancillary
services;?® and (3) public utilities must utilize the same electronic network
that their transmission customers rely upon to obtain transmission system
information.?” The unbundling requirement would apply only to transmis-
sion services under new requirements contracts and new coordination
transactions.?®

The proposed rule specifies a host of tariff provisions that must be
included in the utility tariffs; the pro forma tariffs contain the minimally
acceptable terms and conditions of transmission service.” Among them
are the following:

(1) CustoMER ELIGIBILITY. Transmission service must be available to any
entity that can request transmission service under section 211.>

(2) EXPANSION OBLIGATION. A public utility must offer to enlarge its trans-
mission capacity {or expand its ancillary service facilities) if necessary to pro-
vide transmission services.>!

18. Id. at 33,079-80.

19. GigaNOPR, IV F.ER.C. StaTs. & Recs. { 32,514, at 33,079.

20. Id.

21. Id. at 33,080.

22. Id

23. Id. at 33,078.

24. GigaNOPR, IV F.ER.C. Stars. & Recs. { 32,514, at 33,080.

25. Id

26. Id.

27. Id. However, the proposed rule does not require a transmission owner to take unbundled
transmission service under the same tariff as third parties in order to serve its retail customers. Id. at
33,081.

28. Id. at 33,093.

29. GigaNOPR, IV FE.R.C. StaTs. & REcs. { 32,514, at 33,092

30. Id. at 33,083.

31. Id
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(3) Services oFrereD. The utility must offer flexible point-to-point and net-
work transmission services and “ancillary services.”?

(4) ServicE PERIODS. The service durations should be the same as the trans-
mission provider itself faces.>>

(5) ReEassSIGNMENT RIGHTS. The tariff must allow reassignment of firm ser-
vice entitlements.>*

(6) Recrerocrry. The tariff should contain a reciprocity provision.
(7) AvaiLaBLE TRansmissioN CaraciTy (ATC). The utility must make its
ATC available for use for third-party wheeling, must specify the uses for
which capacity will be excluded from ATC, and must make ATC determina-
tions consistent with FERC Form No. 71536

(8) PROCEDURES FOR OBTAINING SERVICE. The tariff must specify all notice
and response requirements, and the advance notice for short-term service
should be as brief as possible.

(9) PRIORITY OF REQUESTS FOR SERVICE. Firm service requests should
receive priority over non-firm service requests, and all firm service (utility and
third party) should have the same priority.®

(10) SERVICE INTERRUPTION PRIORITY. Customers’ firm transmission service
must have the same interruption priority as the transmission provider’s.>
(11) TRANSMISSION PRICING. Transmission pricing must be consistent with
the Commission’s Transmission Pricing Policy Statement.

35

Under Stage One of the implementation of the proposed rule, the
Commission proposed to put the pro forma tariff rates, terms and condi-
tions in effect for most jurisdictional utilities sixty days after the final rule is
issued.*! Embedded cost transmission rates for each utility would be set
according to the Commission’s Fixed Charge Methodology, which would
be applied to each utility’s costs, as reported in its FERC Form 1.4 Under
Stage Two, on the day after the new tariffs took effect, utilities and custom-
ers could make filings under FPA sections 205 or 206 to amend the rates.*?

For utilities with ongoing open access tariff proceedings, however, the
rates, terms and conditions for service would be determined in those ongo-
ing proceedings.** The Commission later gave those utilities the option of
replacing their pending tariffs with the pro forma tariffs.*°

32. Id. at 33,084-87. Ancillary services include reactive power/voltage control service, loss
compensation service, scheduling and dispatching service, load following service, system protection
service, and energy imbalance service.

33. Id. at 33,087.

34, Id. at 33,088-89.

35. Id. at 33,089.

36. GigaNOPR, 1V F.E.R.C. StaTs. & REGs. { 32,514, at 33,089.

37. Id. at 33,089-91.

38. Id. at 33,091.

39. Id. at 33,091-92.

40. Id. at 33,092. See Inquiry Concerning the Commission’s Pricing Policy for Transmission
Services Provided by Public Utilities Under the Federal Power Act; Policy Statement, III F.E.R.C. STATs.
& REeGs. 31,005 (1994), clarified, 71 F.E.R.C. § 61,195 (1995).

41. GigaNOPR, IV FER.C. Stats. & REacs. § 32,514, at 33,146.

42, Id. at 33,148-50.

43. Id. at 33,147. )

44, American Elec. Power Serv. Corp., 70 F.E.R.C. § 61,358, at 62,052 (1995).

45. American Elec. Power Serv. Corp., 71 FER.C. § 61,393, at 62,542 (1995). For utilities
selecting this option, the proceedings on their superseded tariffs would be held in abeyance pending
Commission action on the revised filing; for utilities not selecting this option, litigation would continue
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c. Summary of Stranded Cost Rule

The Commission found that stranded cost recovery is the most signifi-
cant transition issue associated with the move toward competition in the
electric industry.*® Recognizing that utilities have invested many billions of
dollars in facilities, the Commission concluded that utilities should be able
to recover costs prudently incurred under the old regulatory regime accord-
ing to the expectations of cost recovery established under the old regime.*’
Legitimate and verifiable stranded costs would be assigned directly to the
departing customer, as proposed in the 1994 Stranded Cost NOPR.*8

The Commission, however, proposed several limitations on stranded
cost recovery. For stranded costs associated with new (i.e., post-July 11,
1994) contracts, a public utility could not seek stranded cost recovery
unless such recovery was provided for by an exit fee or other explicit con-
tract provision.*® For stranded costs associated with existing (i.e., July 11,
1994 or earlier) contracts that are not renewed and do not provide for exit
fees or recovery of stranded costs, stranded cost recovery would be permit-
ted if the seller could demonstrate that it had a reasonable expectation that
the contract would be renewed and can meet other evidentiary criteria.>°
The Commission departed from the 1994 Stranded Cost NOPR’s proposed
three-year limit on negotiating and filing stranded cost provisions® by
allowing proposals for stranded cost recovery to be filed any time prior to
the expiration of the contract.> The recovery of stranded costs resulting
from retail wheeling would be left to state regulatory authorities with
authority to address the recovery of such costs,>® but the FERC would be
the primary forum for determining the recovery of stranded costs resulting
from wholesale wheeling to former retail customers.>* Finally, stranded
cost recovery should be based on the amount of revenues lost due to the
customer’s departure.>®> The utility would have a duty to minimize its lost
revenue.’®

as to the terms and conditions of service. Id.; American Elec. Power Serv. Corp., 72 F.ER.C. § 61,287,
at 62238 n.14 (1995).

46. GigaNOPR, IV F.E.R.C. StaTs. & REGs. § 32,514, at 33,095.

47. Id.

48. Id. at 33,097.

49. Id

50. Id.

51. See generally Recovery of Standard Costs by Public Utilities, supra note 4.

52. GigaNOPR, IV F.E.R.C. Stats. & ReGs. § 32,514, at 33,097.

53, Id. at 33,098.

54. Id.

55. Id. at 33,123.

56. Id. at 33,122-23.
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d. Jurisdictional Issues

With respect to the dividing line between FERC-jurisdictional trans-
mission facilities and state-jurisdictional local distribution facilities, the
Commission affirmed its jurisdiction over any facilities of a public utility
used to deliver electric energy in interstate commerce to a wholesale pur-
chaser.>” The Commission found that it had jurisdiction over all of the
facilities of a public utility used to wheel power to the utility that previously
provided bundled retail service to the retail customer.®® Under the Com-
mission’s “functional” test, the Commission proposed to look at several
technical and functional indicators to evaluate the jurisdictional dividing
line in each case of facilities used for retail wheeling.>®

2. Regional Transmission Groups

In 1994, two Commission orders involving the Western Regional
Transmission Association (WRTA)® and the Southwest Regional Trans-
mission Association (SWRTA)®! cleared the way for the development of
the first two Regional Transmission Groups (RTGs) approved by the Com-
mission. In both Orders, the Commission noted that RTGs can play an
important role in providing transmission services to potential users and
resolving disputes relating to such services voluntarily.®*> By serving as a
forum for resolving such disputes, RTGs may minimize the number of
applications filed with the Commission by entities seeking wheeling orders
pursuant to section 211 of the FPA. The Commission will accord an
“appropriate degree” of deference to decisions of an RTG if the underlying
agreement mitigates the market power of transmission owner members and
establishes fair decision-making processes.®>

In reviewing the SWRTA and WRTA proposals, the Commission
applied its seven basic components for RTGs established in its earlier Pol-
icy Statement on RTGs:%

(1) BrRoap MEMBERsHIP. The RTG agreement should provide for broad

membership and, at a minimum, permit any entity eligible to apply for a

transmission order (eligible transmission applicant) under section 211 of the

FPA to be a member.

(2) CoorpmnaTIiON. The RTG must have adequate procedures for consulting

and coordinating with relevant State regulatory, siting and other authorities.

(3) RecrProCAL TRANSMISSION ARRANGEMENTS. Member transmitting util-

ities must provide transmission services to other members, and must agree to
enlarge facilities consistent with the FPA.

57. Id. at 33,144.

58. GigaNOPR, IV F.ER.C. Stats. & REecs. { 32,514, at 33,144,

59. Id. at 33,145.

60. See PacifiCorp, 69 F.ER.C. § 61,099, modified, 69 F.ER.C. § 61,352 (1994).

61. See Southwest Regional Transmission Assoc., 69 F.E.R.C. § 61,100 (1994).

62. 69 FE.R.C. { 61,100, at 61,388.

63. Id.

64. See Policy Statement Regarding Regional Transmission Groups, 111 F.E.R.C. StaTs. & REGs.
30,976, 58 Fed. Reg. 41,626 (1993).
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(4) REGIONAL TRANSMISSION PLANNING AND SHARING OF INFORMATION.
The RTG should have a coordinated regional transmission plan that facilitates
sharing of transmission planning information and incorporates the needs of
non-members so that the regional grid can be efficiently used and expanded.
(5) Governance. Fair and non-discriminatory decision making and voting
procedures must be included.

(6) Dispute REsoLuTtioN. The RTG must have voluntary dispute resolution
procedures as an alternative to resorting to filing actions under the FPA.
(7) Exrr Provisions, The agreement should permit RTG members to leave
the RTG and specify any obligations of departing members.

The Commission found the SWRTA and WRTA filings generally con-
sistent with these guidelines, and approved them subject to certain condi-
tions. For example, transmission owning members of both these RTGs
must offer comparable transmission services to other members through
individual transmission tariffs or a generic regional tariff (and to non-mem-
bers at the RTG’s election).5> In addition, both RTGs must develop a
regional transmission plan for all members and incorporate transmission
needs of non-members into the planning process.® Moreover, both RTGs
must make appropriate filings with the Commission to ensure that the
RTG covers a sufficiently wide geographic area.’’” Besides those condi-
tions, to insure that SWRTA'’s voting procedures are fair, all committee
actions must be subject to review by the SWRTA Board of Directors with
its proportional class voting. The Commission also required SWRTA to
clarify that its dispute resolution provisions will apply to the rates, terms
and conditions of transmission services to be provided by members.®®

As to the WRTA filing, if this RTG “contracts out” its planning func-
tion to the Western Systems Coordination Council (WSCC), a coordination
council in which a number of the WRTA members are also members, then
the WSCC must open its membership to eligible transmission applicants
and conform its governing and decisionmaking procedures to WRTA’s.%°
Lastly, any changes to WRTA'’s governing agreement including termination
of the agreement must first be filed with the Commission by each regulated
public utility member of WRTA pursuant to section 205 of the FPA.

65. Southwest Regional Transmission Assoc., 69 FER.C. § 61,100, at 61,396; PacifiCorp, 69
F.E.R.C. { 61,099, at 61,380-81. The FERC has thus continued to apply its comparability standard first
articulated in American Elec. Power Serv. Corp. with regard to open access tariffs. 67 F.E.R.C. § 61,168
(1994). The Commission stated in American Elec. Power that in order for an open access tariff to not be
unduly discriminatory and anti-competitive, it must provide for third party access on the same or
comparable basis and under the same or comparable terms and conditions as the transmission
provider’s use of its own system. /d. at 61,490.

66. On rehearing, the Commission clarified that WRTA was not subject to any specific deadline in
which to develop such a coordinated plan, and that state authority members need not adopt and
promote the plan, but should participate in its formulation and implementation. PacifiCorp, 69
F.E.R.C. { 61,352 (1994).

67. PacifiCorp, 69 FER.C. § 61,352, at 61,378 (WRTA required to file membership list);
Southwest Regional Transmission Assoc., 69 F.E.R.C. { 61,100, at 61,392 (public utility members of
SWRTA who withdrew from membership must notify Commission). Southwest Regional Transmission
Assoc., 69 FER.C. § 61,100, at 61,490.

68. Southwest Regional Transmission Assoc., 69 F.E.R.C. { 61,100, at 61,402-03,

69. PacifiCorp, 69 F.ER.C. { 61,352, at 61,381-82.
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The Commission made clear in both orders that it could not require a
RTG to provide retail wheeling, as several industrial intervenors had
requested. Instead, the Commission required that the RTG agreements
should be neutral as to whether retail wheeling occurs within the RTG, and
the Commission stressed the importance of the respective state utility com-
missions participating in the RTG process.”®

The Commission’s 1995 orders giving final approval to WRTA and
SWRTA and to Northwest Regional Transmission Association (NWRTA)
expanded and, in some measure, modified the requirements of its Policy
Statement on RTGs. The 1995 order for WRTA"! answered questions
about integrating the requirement for comparability of service and the
treatment of foreign utilities into the governing agreement, issues the Pol-
icy Statement had not addressed. The Commission required regulated util-
ities to offer comparable service in FERC tariffs and the unregulated RTG-
member transmission owners to file with the RTG and obtain necessary
regulatory approval. Canadian entities could offer—and request—only as
much transmission service as Canadian law allows.

The Commission also modified the Policy Statement in two respects.
In Western Regional Transmission Assoc., the Commission held that, as
long as the RTG fashioned a comprehensive plan, it need not become
mandatory for all the members, but the Commission would look to the plan
for guidance in section 211 or section 205 proceedings involving an RTG
member, even one that did not bind itself to the plan. Second, the Com-
mission recognized that differences within a reliability council, such as the
WSCC, necessitate several RTGs within the region. As long as the WRTA
and the other western transmission associations coordinate with each other,
they would satisfy the Policy Statement’s requirement that the reliability
council form the minimum size of an RTG.

In Northwest Regional Transmission Assoc.,’? the Commission applied
the same policy as with the Canadian utilities to the Bonneville Power
Administration. The Commission held that, if a particular transmission dis-
pute fell within the confines of section 7(i) of the Pacific Northwest Electric
Power Planning and Conservation Act of 1980, the NWRTA arbitration
must coordinate with hearings under the statute. The Commission’s regu-
lations would apply to disputes over wheeling rates under section 212 of
the FPA.74

The 1995 Southwest Regional Transmission Assoc.” order underlined
that the governing agreement must not prohibit retail wheeling and must
require parties to file with the Commission arbitration decisions that affect

70. Southwest Regional Transmission Assoc., 69 F.E.R.C. § 61,100, at 61,394-95; PacifiCorp, 69
F.E.R.C. { 61,352, at 61,379.

71. Western Regional Transmission Assoc., 71 F.E.R.C. { 61,158 (1995).

72. 71 F.ER.C. { 61,397 (1995).

73. 16 U.S.C. §§ 839-839(h) (1994).

74. 16 U.S.C. § 824k (1994).

75. T3 F.E.R.C. § 61,147 (1995).
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jurisdictional service under the FPA and amendments to the governing
agreement (including withdrawal of members).

3. Real-Time Information Networks

Spurred by the experience in its natural gas jurisdiction, the FERC has
moved expeditiously to develop generic standards for reporting informa-
tion on transmission availability. In conjunction with the GigaNOPR, the
FERC determined that customers must have simultaneous access to the
same information as is available to the transmission provider on transmis-
sion capacity availability, ancillary services, scheduling of power transfers,
economic dispatch, current operations and economic conditions, system
reliability, and responses to system conditions. Concurrent with the Giga-
NOPR, the FERC issued a Notice of Technical Conference and Request
for Comments on the information that should be available on a Real-Time
Information Network (RIN) and the technical standard for RIN format
and operation.”® The Commission stated its intention of having the RIN
requirements in place prior to, or concurrent with, the final rule on the
GigaNOPR. Nonetheless, even as the Commission has determined its
intent to establish common technical and information standards within the
electric industry for RING, it has approved settlements that reflect differing
RIN requirements.”’

4. Pools

In the GigaNOPR, the Commission indicated that power pools would
have to comply with the non-discrimination requirements of the Giga-
NOPR. Power pools would have to make pool transmission services avail-
able to all wholesale transmission customers and offer service at rates,
terms and conditions that are not unduly discriminatory. The Commission
did not propose any specific rules to be applicable to power pools. In a
technical conference on December 5 and 6, 1995, the Commission
addressed comparability for power pools, focusing separately on tight
power pools, loose pools and holding company pools. The major activity
for power pools involved four pools. The New England Power Pool
(NEPOOL) amended its membership criteria to provide non-voting mem-
bership for power marketers and power brokers. In late 1994, the Commis-
sion accepted an amendment to the Mid-Continent Area Power Pool
(MAPP) Agreement that added a distance-based transmission service
charge for short-term transmission services provided by MAPP members.’®
The Commission also directed MAPP to file revised membership criteria,
especially with respect to how they would apply to power marketers. In
response to MAPP’s request for clarification or rehearing, the Commission
set the membership criteria for hearing, but deferred the procedural sched-

76. 60 Fed. Reg. 17,662 (1995) (to be codified at 18 C.F.R. pt. 35) (proposed April 7, 1995).

77. See, e.g., Louisville Gas & Elec. Co., 72 F.E.R.C. { 61,078 (1995); Kansas City Power & Light
Co., 72 F.ER.C. § 61,218 (1995); Wisconsin Power & Light Co. and Heartland Energy Servs., Inc., 73
F.ER.C. § 61,095 (1995).

78. Mid-Continent Area Power Pool, 69 F.ER.C. § 61,347 (1994).
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ule to allow MAPP to revise the criteria as part of a consensual RTG
process.”®

In responding to Duquesne Light Company’s request that the Penn-
sylvania-New Jersey-Maryland Interconnection Association (PJM) Compa-
nies provide transmission service to Duquesne, the Commission (1)
ordered the PJM Companies to provide transmission service; (2) required
the PJM Companies to negotiate jointly; (3) concluded that a single system
rate is not appropriate because the PJM Companies do not rely on a single
system rate when providing transmission service to one another, do not
operate a single integrated unit and are not commonly owned, and each
company makes investment decisions and obtains financing on an
independent basis; and (4) required the PJM Companies to describe thor-
oughly the reciprocity on which the PJM Companies rely in lieu of mone-
tary charges and to compare the reciprocally provided services to the
services requested by Duquesne.8°

B. Congress

In the summer of 1995, a group representing large industrial users of
electricity—the Electric Consumers Resource Council (ELCON)—pub-
lished a document outlining the industrials’ vision of a comprehensive
restructuring of the electricity industry. ELCON’s “Blueprint for Cus-
tomer Choice” provided a focal point for the beginnings of a discussion on
restructuring issues among the members of Congress and affected
constituencies.

The Blueprint, patterned after telecommunications legislation passed
by the House and Senate earlier in the year, sought to achieve two objec-
tives: (1) provide all customers, wholesale and retail, with the right to
choose their own suppliers of electricity, and (2) deregulate all generation,
from the construction of power plants to sales and marketing activities. To
accomplish these objectives, the Blueprint called for the preemption of
state retail franchise laws, and for regulation by the FERC of unbundled
retail delivery services. The proposed increased role for the FERC at the
expense of the states triggered controversy.

The Blueprint mitigates such controversy by proposing a joint federal/
state board on universal service. This board would recommend rules guar-
anteeing all customers some form of last resort service, the characteristics
of which the Blueprint left undefined.

The Blueprint also proposed a ban on restrictions on the ownership of
transmission and distribution facilities, in particular, any prohibition on
ownership of such delivery facilities by customers. Under this provision,
customer-owned facilities which were not the sole delivery facilities in an
area would be self-regulated, and therefore exempt from all federal and
state jurisdiction. Further, the Blueprint would ensure a right for custom-

79. Mid-Continent Area Power Pool, 72 F.E.R.C. { 61,223 (1995).
80. Duquesne Light Co., 71 F.ERR.C. { 61,155 (1995).
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ers to acquire such facilities, from either municipal or private utilities, at
cost.

Many investor-owned utilities have criticized the Blueprint’s approach
to the recovery of stranded costs. The plan called for explicit authorization
of stranded cost recovery orders by federal and state regulators, but only to
the extent such orders did not unduly impede or interfere with
competition.

ELCON’s Blueprint was not introduced in legislative form. Key mem-
bers of the House Commerce Committee, however, have embraced an
active Congressional role in the restructuring process. For example, the
chairman of the House Subcommittee on Energy and Power, Dan Schaefer
(R-Colo.), has stated that any Congressional action on reforming existing
statutes, such as PUHCA and PURPA, should be undertaken only in the
context of a comprehensive examination of the industry. Representative
Tom Bliley (R-Va.), chairman of the Commerce Committee, has indicated
that a bill proposing a comprehensive restructuring of the electricity indus-
try would be introduced in 1996.

C. States

Virtually all states have considered whether to revise the manner in
which the electric utility industry is regulated by the states.8! These issues
have been and are being addressed in the state legislatures and before state
regulatory authorities.

1. California

In the spring of 1995, the California Public Utilities Commission
(CPUC) issued a proposed policy decision for the restructuring of the elec-
tricity industry in California. The majority decision supported a mandatory
wholesale power pool, or power exchange structure (POOLCOQO). In a sep-
arate dissent, Commissioner Jessie Knight indicated support for a “direct
access” structure allowing for bilateral contracts along with the develop-
ment of a voluntary pool.

A coalition of major energy consumers within the state and Southern
California Edison (SCE) formulated a Memorandum of Understanding
(MQU), calling for a power pool and simultaneous phase-in of direct
access, to be implemented over a five-year period. The direct access pro-
posal would include a non-bypassable competition transition charge requir-
ing the approval of both the CPUC and the FERC. An alternative set of
proposed guidelines was prepared by a group of agricultural, small residen-
tial, and low-income customers.

In its December 20, 1995 final decision, the CPUC adopted a hybrid
plan consisting of a wholesale power exchange, a separate independent sys-
tem operator (ISO) to control the state-wide transmission system, and

81. See RETAIL WHEELING & RESTRUCTURING REPORT (Norman Jenks ed., Edison Electric Inst.
Dec. 1995). The National Council on Competition and the Electric Industry also provided information
for this summary of state issues.
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direct access phased in over five years beginning January 1, 1998. The
CPUC’s plan would impose a competitive transition charge (CTC) on all
retail customers to ensure full recovery of stranded costs by utilities.

Under the CPUC’s plan, the power exchange (i.e., pool) would oper-
ate as a market clearing house into which generators would submit hourly
or half-hourly bids. The exchange would then establish the uniform market
price at the highest winning bid. The ISO would schedule delivery of
power and monitor system congestion problems, Under direct access, cus-
tomers would be able to contract directly with power producers and bro-
kers, aggregate loads, hedge price risks through “contracts for differences,”
or continue to purchase bundled utility service.

The California legislature must enact legislation authorizing various
elements of the plan, such as the CTC and direct access.®? In addition, a
“road map” for implementing the restructuring plan remains to be devel-
oped by the CPUC. As an initial matter, however, the CPUC has directed
the state’s three investor-owned utilities to file proposals with the FERC
for the creation of the power exchange and ISO, and to file with the CPUC
corporate restructuring proposals to separate generation, transmission, and
distribution into three different entities, possibly under a holding company
structure. The CPUC desires to work in a spirit of “cooperative federal-
ism” with the FERC, which will have FPA jurisdiction over the pool, the
ISO, and transmission tariffs. ’

2. Michigan

In June 1995, the Michigan Public Service Commission (MPSC) issued
a final decision finding that the MPSC has jurisdiction to order retail
wheeling, and giving final approval to a retail wheeling experiment to be
conducted over a five-year period by the Detroit Edison Company and
Consumers Power Company. The decision would require the two utilities
to implement the retail wheeling experiment on their respective systems
when additional generating capacity is needed on the system. Industrial
customers, with a minimum delivery capacity of 5 MW, will be eligible to
participate in the experiment. If the retail wheeling experiment proves fea-
sible, retail wheeling may be implemented on a larger scale.

In a separate undertaking (Proposal M), the MPSC issued a discussion
paper regarding legislative issues in need of resolution in any restructuring
of Michigan’s electric utility industry. The MPSC proposed to mitigate the
impact on residential and other captive customers of deregulated service to
business customers by crediting business customer revenue toward the rev-
enue requirements that arise from traditional tariff rate service.

82. The California legislature has previcusly passed bills addressing many restructuring issues,
including funding and protection of public policy programs, acknowledgment of the need to address the
impact of restructuring on residential and small business customers, the necessity for accurate
estimation of transition costs. and the need to address recovery of costs.
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3. New Hampshire

The New Hampshire legislature passed legislation that authorizes its
Public Utilities Commission (New Hampshire PUC) to conduct a retail
wheeling pilot program, effective January 1, 1996. The legislation would
make the pilot program available in all franchise service areas and to all
customer classes. In a separate “roundtable” on electric utility restructur-
ing, the New Hampshire PUC worked with representatives from the elec-
tric utility industry to develop a draft report on competition and
restructuring.

In a divided opinion, the New Hampshire PUC held that the Public
Service Company of New Hampshire (PSNH) does not have an exclusive
franchise over its service area. The PUC's ruling paves the way for Free-
dom Electric Power to make retail sales of power purchased wholesale
outside the state to industrial customers located in PSNH’s service terri-
tory. Final approval from the PUC is pending, as is Freedom Electric
Power’s petition before the FERC for determination of its eligibility under
FPA sections 211 and 212 to require mandatory wheeling by PSNH of the
power purchased by Freedom Electric.

4. New York

The New York Power Authority has proposed to offer service to fed-
eral government customers of Consolidated Edison Company of New York
(Con Edison). Under legislation passed by the state senate in June 1995,
such service would require Con Edison’s consent. Con Edison has indi-
cated its opposition to the plan because of the potential loss of revenues
and shifting of costs to residential and low income customers.

The New York Public Service Commission (NYPSC) has adopted gen-
eral guidelines and principles for the restructuring of the electric utility
industry and the regulatory structure for a transition to enhanced competi-
tion. A primary principle requires access to reliable electric service at a
reasonable price for all customers.

Two proposals for retail wheeling over Long Island Lighting Com-
pany’s (LILCO) transmission system are also pending before the NYPSC.
Each of these proposals seeks authority to purchase power from suppliers
other than LILCO, for transmission on the LILCO system. Niagara
Mohawk Power Corporation is fighting separate decisions of the NYPSC
that would allow a qualifying facility to sell power at retail to a current
customer and a prospective customer, and which would establish the
stranded cost recovery amount to be paid to Niagara Mohawk.

5. Wisconsin

An advisory committee created by the Wisconsin Public Service Com-
mission (WPSC) to examine restructuring of the electric utility industry in
the state has been unable to reach consensus on the regulatory structure
that should govern generation. With regard to transmission, however, the
advisory committee indicated a preference for transmission facilities to be
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transferred to a single entity, which could take the form of either public or
private ownership, with an ISO. In order to further consider restructuring
issues, the WPSC has postponed recommendations to the state legislature.

6. Utah

In Utah, the Public Service Commission and electric utility industry
have engaged in informal discussions regarding the potential impact on
Utah if other states in the region endorse and implement electric utility
restructuring. The Utah courts are presently faced with the issue of the
right of Utah cities to select the utility that will supply services within
municipal boundaries.

7. Pennsylvania

The staff of the Pennsylvania Public Utility Commission (PPUC), in an
investigative report issued in August 1995, declined to recommend retail
wheeling at the present time. The staff found insufficient support for a
restructuring of the electric utility industry, and an absence of readily
apparent benefits that would result from restructuring. In a related investi-
gation, the PPUC’s Bureau of Conservation, Economics and Energy Plan-
ning and the Law Bureau collaborated to study competition and the
potential effect of a bidding process for power supply. The PPUC also is
considering a complaint filed by Findlay Township seeking to compel retail
wheeling over Duquesne Light Company’s system in retail wheeling.

II. Maior TrenDs IN CASES
A. Pricing

The FERC, in its 1994 Transmission Pricing Policy Statement,®* formu-
lated and announced “five pricing principles” against which it would judge
whether a transmission pricing proposal comports with the requirements of
the FPA that such pricing be both just and reasonable and not unduly dis-
criminatory.®*® The Commission also stated, however, that it would be flexi-
ble in its approach to pricing proposals and consider “innovative pricing
proposals” which both met the traditional revenue requirement and incor-
porated distance-based rates, such as MW-mile or zonal rates. In 1995, sev-
eral utilities proposed open-access transmission tariffs which incorporated
MW-mile or zonal pricing.

83. Inquiry Concerning the Commission’s Pricing Policy for Transmission Services Provided by
Public Utilities Under the Federal Power Act; Policy Statement, 111 F.E.R.C. StaTts. & Reacs. { 31,005
(1994), clarified, 71 F.E.R.C. { 61,195 (1995).

84. See Report of the Committee on Electric Utility Regulation, 16 ENerGY L.J. 529 (1995). A
transmission pricing proposal (1) must meet the traditional revenue requirement, (2) must reflect
comparability, (3) should promote economic efficiency, (4) should promote faimess, and (5) should be
practical and easy to administer.
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For example, in Southern Co. Services, Inc.,®> the Commission rejected
Southern’s open access network and point-to-point tariff submissions®
because Southern failed to submit any supporting testimony which
addressed the Commission’s five indispensable pricing principles. The
Commission criticized Southern for failing to provide any support for or
explain why (1) Southern’s “zones” were based upon political and/or cor-
porate subdivisions rather than “electric characteristics,” (2) zonal pricing
requires multiple tariffs with duplicate terms and conditions rather than a
single system tariff with rate zones, and (3) under the zonal rate proposal,
no customer would ever pay less than Southern’s present postage-stamp
rate. The Commission directed Southern to file supporting information
and data as outlined in the order.8” Southern, however, subsequently with-
drew its zonal pricing proposal and submitted an open-access tariff using
average-cost postage-stamp rates based upon the pro forma tariffs pro-
posed by the Commission in the GigaNOPR.%8

In contrast, the Commission accepted the GPU Companies firm and
non-firm point-to-point transmission tariffs.®® The rate proposed by the
GPU Companies for both “firm power transmission” service and “firm
energy transmission” service incorporated a distance-sensitive “MW-mile”
methodology which would allocate embedded costs according to the size of
the transaction and the miles of transmission facilities affected by the trans-
action. For hourly energy transmission service, the GPU Companies pro-
posed a “zonal” pricing methodology. The Commission held that, under
certain circumstances, some combinations of average-cost pricing and
opportunity-cost pricing may be permitted—for example, where the cus-
tomer pays a pro rata share of the average embedded costs and average
opportunity costs.”

The Commission also addressed several applications for transmission
service under sections 211 and 212 of the FPA.°! In Tex-La Electric Coop-
erative of Texas, Inc.,”* Texas Utilities (TU) had proposed to use a distance-
sensitive, MW-mile rate methodology for pricing network transmission ser-
vice requested by Tex-La Electric Cooperative (Tex-La). Tex-La objected
to TU’s use of a distance-sensitive rate as being unduly discriminatory and

85. Southern Co. Servs., 71 FER.C. § 61,392 (1995).

86. Southern had divided its system into two zones, with each zone having a network tariff and
point-to-point tariff. The network transmission tariffs required customers to pay separate load ratio
shares, and if resources of one zone were used to serve loads in the other zone, customers would be
required to pay additional point-to-point charges. Southem’s point-to-point tariff service charged a
postage-stamp rate that reflected the average cost of the operating units in that zone, although
customers seeking service in both zones would be subject to “or” pricing, as well as being required to
make separate arrangements in each zone and pay the sum of the two zone charges.

87. Southern Co. Servs., 71 F.E.R.C. § 61,392, at 62,534-36.

88. The Commission accepted Southern’s submission for filing, subject to refund and to the
outcome of the GigaNOPR proceeding. See Southern Co. Servs., 72 F.E.R.C. { 61,324, at 62,409 (1995).

89. Jersey Cent. Power & Light Co., 72 FE.R.C. § 61,298 (1995).

90. Jersey Cent. Power & Light Co., 72 FER.C. § 61,298, at 62,276 (citing New England Power
Co., 65 F.E.R.C. { 61,153, at 61,757 (1993)).

91. 16 U.S.C. §§ 824, 824k (1994).

92. 69 F.E.R.C. § 61,269 (1994).



1996] ELECTRIC UTILITY REGULATION 261

not comparable to TU’s own practices. The Commission agreed that TU'’s
proposed rate was unduly discriminatory because TU was not using a dis-
tance-sensitive rate to price the transmission component of its bundled ser-
vice to retail customers, nor was any of TU’s unbundled firm transmission
services, except for the services requested by Tex-La,® priced using a dis-
tance-sensitive methodology. The Commission ordered TU to apply its
average system cost, postage-stamp rate, which it used for other firm trans-
mission uses, to the services requested by Tex-La. The Commission also
held that a single system rate for affiliated companies that operate an inte-
grated transmission system is appropriate.

In another section 211 application, the Commission faced the issue of
whether to apply a single system rate to facilities owned by unaffiliated
companies, but operated as an integrated transmission system.* The sec-
tion 211 application filed by Duquesne Light Company (DQE) requested
the Commission to direct the members of the Pennsylvania-Maryland-New
Jersey Interconnection Association (PJM) to provide it with transmission
services. The Commission held that because the PIM Member Companies
do not use a single system rate when providing services to each other, a
single system rate was inappropriate for transmission service provided to
DQE. In addition, unlike the situation in Southern Co. Services, Inc.,*> the
PJM Member Companies are not commonly owned and do not operate as
a single integrated unit. The coordination by independent utilities of oper-
ations in order to minimize operating costs provided no basis upon which
to require a single system rate for transmission services over the utilities’
combined systems.

Finally, in Entergy Services, Inc.,”® the Commission rejected a “non-
conforming tariff ” which proposed to charge third-party customers for
both system average costs and incremental costs of an addition, because
Entergy had not shown that it applied pricing on a “comparable” basis for
service to its native load and because Entergy did not explain why this non-
conforming proposal was superior to a conforming rate design.

B. Open Access Filings

In 1995, the commission approved several open access tariffs on settle-
ment offers, accepted others subject to hearing on rates, and accepted
others subject only to the final rule on the GigaNOPR.”” For example, the
Commission approved, subject to certain modifications and the final rule
on the GigaNOPR, a settlement on Louisville Gas & Electric Company’s

93. TU’s application of distance-sensitive rates to Tex-La was the only instance in which such
application would result in an increase, rather than a decrease, from postage-stamp rates.

94. Duquesne Light Co., 71 F.E.R.C. § 61,155 (1995).

95. 60 F.E.R.C. § 61,273 (1992), reh’g denied, 67 F.E.R.C. § 61,080 (1994).

96. 70 F.E.R.C. { 61,006 (1995).

97. See American Elec. Power Serv. Corp., 70 F.E.R.C. § 61,358, at 62,052-53 (providing general
guidance concerning pending and future open access transmission cases and stating that settlements
approved before issuance of final rule would be subject to outcome of final rule), order on reh’g, 71
F.E.R.C. § 617393; American Elec. Power Serv. Corp., 72 FER.C. § 61,287 (1995).
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(LG&E) proposed point-to-point and network transmission service tar-
iffs.”® The Commission found that the rates were cost-justified, subject to
justification (or elimination) of the one mill/lkWh adder and the filing of
specified rates for ancillary services (rather than allowing the company to
provide generation-related ancillary services at market-based rates). The
Commission found that the tariffs sufficiently provided that LG&E would
charge itself the appropriate transmission rate for its off-system transac-
tions. In so doing, the Commission declined to require LG&E to (a) estab-
lish an implicit price floor for its bundled coordination sales; or (b)
establish a revenue booking account for such sales under the tariffs.%®

In the absence of settlement, the Commission generally accepted open
access transmission tariffs for filing without setting for hearing the basic
non-rate terms and conditions of non-discriminatory transmission service,
subject to the outcome of a final rule on the GigaNOPR. However, certain
rate issues were set for hearing. For example, in Pacific Gas & Electric
Co.,'? the transmission tariffs included total system average pricing rather
than the sub-functionalized pricing reflected in PG&E’s existing agree-
ments. The Commission denied motions for summary rejection of PG&E’s
proposed shift from sub-functionalized rates to a system-wide rate method-
ology, but on rehearing stated that the parties and staff would be allowed
to challenge the methodology as well as the level of rates proposed by
PG&E.!! In that proceeding, the rate for point-to-point service reflected
the hi§her of a postage-stamp rate, average-cost rate, or incremental
costs.!%?

The Commission also accepted several network and point-to-point
transmission tariffs that varied from the pro forma tariffs without setting
either the terms and conditions or the rates for hearing, subject to the final
outcome on the GigaNOPR. In MidAmerican Energy Co.,!° for example,
the company filed two sets of tariffs, both based on the pro forma tariffs,

98. Louisville Gas & Elec. Co., 72 F.E.R.C. 61,078 (1995).

99. See also Kansas City Power & Light Co., 72 F.E.R.C. { 61,218 (1995) (conditionally approving
contested settlement offer; accepting provision allowing assignment of transmission rights at a rate
equal to higher of tariff rate or reseller’s lost opportunity cost subject to FERC reporting requirement
and posting on electronic bulletin board; accepting one-month minimum term for firm point-to-point
service in return for treating economy energy purchases as non-firm uses of its transmission system).

100. 71 FE.R.C. § 61,394 (1995).

101. Pacific Gas & Elec. Co., 72 FER.C. § 61,217 (1995).

102. See also PacifiCorp, 72 F.E.R.C. § 61,179 (1995) (Commission set for hearing rate issues where
company proposed rate for point-to-point transmission service equal to the higher of a postage-stamp
rate, average-cost rate, or incremental costs); Central lllinois Light Co., 73 F.ER.C. { 61,214 (1995)
(open access transmission tariffs accepted, but hearing set for whether the proposed tariffs should be
revised to include a rate based on full hours’ utilization for service taken only in off-peak hours); Public
Serv. Co. of Colo., 73 F.E.R.C. § 61,071 (1995) (transmission tariffs accepted; rates set for hearing;
“Emergency Re-dispatch Service” summarily eliminated because firm point-to-point customer’s
payment of average cost rate plus costs incurred to avoid curtailment was opportunity cost pricing,
which could not be charged in addition to an average-cost, postage-stamp rate); Wisconsin Pub. Serv.
Corp., 73 F.E.R.C. § 61,048 (1995) (rates set for hearing; Wisconsin Public Service Corp. directed to
revise its point-to-point transmission rates to reflect the use of the annual system peak (as a proxy for
system capability), rather than the average of the 12 monthly peaks).

103. 73 FE.R.C. § 61,027 (1995).
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and identical in all respects except that the “Alternate B” tariffs were the
result of a settlement that: (1) created an additional type of non-firm ser-
vice that has no reservation feature; (2) increased the specificity as to the
order in which non-firm transmission service would be curtailed; (3)
increased the time period for which a customer could extend commence-
ment of service; and (4) further defined when a customer’s obligation to
pay for service begins. The Commission, in accepting the “Alternate B”
tariffs, found that the terms and conditions of the tariffs accepted departed
from the pro forma tariffs “in ways that are favorable to customers” and
further found that the rates were cost-justified. MidAmerican had pro-
posed rates reflecting a peak usage design for all (firm and non-firm) trans-
mission service, and the Commission specifically declined to order
MidAmerican to create a separate rate for firm, off-peak transmission
service.!%4

Finally, in IES Utilities, Inc.,'% the Commission accepted transmission
tariffs, without suspension or hearing, for new services only. The Commis-
sion directed the company to file appropriate rate schedule supplements
and cost support in a separate docket if it sought to increase rates for trans-
mission services to existing customers. In addition, the Commission
declined to require cost support for the adoption of a 1 mill/kWh charge for
ancillary services. Notwithstanding opposition from certain customers, the
Commission reasoned that the charge could be avoided by obtaining ancil-
lary services elsewhere.

C. Access to Transmission Services

During 1995, the FERC issued a number of orders directing that trans-
mission services be provided in response to section 211 applications, as
summarized below.!%

104. See also Tampa Elec. Co., 73 F.ER.C. § 61,176 (1995) (rates developed based on full hours’
utilization rather than the standard Commission methods of peak usage rate design, and results of the
company-specific levelized fixed-charge method suggested by the Commission in the GigaNOPR
reduced to reflect certain revenue credits); lilinois Power Co., 73 F.ER.C. § 61,026 (1995) (accepting
adjustments to rates designed on basis of GigaNOPR but reduced to reflect revenue credits, and
directing utility to reduce its loss factors to reflect its own system analysis rather than pro forma 3% loss
factor); Delmarva Power & Light Co., 73 F.E.R.C. { 61,126 (1995) (open access transmission service
tariff accepted despite its variances from pro forma tariffs; variances include an exclusion from
eligibility for service of designated agents of existing customers, a prohibition on provision of point-to-
point service for transmission dependent utilities, limitations on access to interfaces with other control
areas, a limitation on Delmarva’s obligation to construct, and not permitting firm point-to-point
customers to use alternate receipt and delivery points on a non-firm basis; proposal for distance-based
pricing subject to hearing and justification under Rate Design Policy Statement).

10s. 72 F.E.R.C. § 61,296 (1995).

106. FPA § 211, 16 U.S.C. § 824j (1994). The Commission also dismissed two section 211 matters.
See Cleveland Pub. Power v. Centerior Energy Corp., 72 FER.C. § 61,189 (1995) (dismissing
application naming holding company as the transmitting utility without prejudice to refiling application
naming the operating companies); £/ Paso Elec. Co., 72 FER.C. § 61292 (1995) (dismissing
application based on substantial change in circumstances, i.e., termination of proposed merger, but
without prejudice to a new application being filed on current facts).
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After the Borough of Zelienople (Zelienople) selected Duquesne
Light Company to replace Pennsylvania Power Company (Penn Power) as
its supplier, Penn Power agreed to provide the necessary transmission ser-
vice, but Zelienople and Penn Power were unable to agree on the rates,
terms and conditions for such transmission service. In its proposed order
on Zelenople’s section 211 application,'®’ the Commission (1) made a pre-
liminary determination that Penn Power should provide transmission ser-
vice to Zelienople; (2) gave the parties the opportunity to negotiate specific
rates, terms and conditions; and (3) provided guidance as to the appropri-
ate cost basis for rates (i.e., average system transmission costs with refer-
ence to the combined integrated systems of Penn Power and its affiliate,
Ohio Edison Company, and directly assigned distribution costs) and cer-
tain terms (dynamic scheduling and stranded cost provisions). The Com-
mission provided for more detailed briefing procedures than in earlier
section 211 cases to facilitate its review and disposition of any unresolved
issues following the further negotiations.

After Old Dominion Electric Cooperative (ODEC) made a good faith
request for transmission service over the system of Delmarva Power &
Light Company (Delmarva), ODEC and Delmarva unsuccessfully
attempted to negotiate a suitable transmission arrangement. ODEC then
filed a section 211 application with the Commission requesting an order
directing Delmarva to provide network transmission service. In response,
Delmarva filed a transmission rate schedule under section 205 of the FPA
to provide the requested service and a rate schedule to supply partial
requirements service to ODEC for the balance of its requirements.

The Commission ordered Delmarva to provide transmission service
for ODEC, and required further negotiations between the parties to
resolve differences regarding terms, conditions, and rates for the service.
In addition, the Commission found: (1) because the transmission services
requested in ODEC’s section 211 application materially differed from
those contained in its good faith request for transmission service, only the
services requested in the good faith request should be ordered; and (2)
Delmarva’s response to a request for transmission service under section
211 by filing a rate schedule under section 205 to provide services under
different rates, terms, and conditions than requested was inconsistent with
the spirit of section 211. Ultimately, the Commission accepted the parties’
settlement agreement for transmission service.'%®

In the Duquesne Light Co. case, in which Duquesne sought a section
211 order for transmission service across the PJM system,'® the Commis-
sion directed PJM to provide Duquesne’s requested transmission service
and issued several significant findings in response to PJM’s objections.
First, the Commission stated that it “will not interpret an agreement’s
[alternative dispute resolution] procedures as preempting a person’s statu-
tory right to resolve access and pricing issues under section 211, unless it is

107. Borough of Zelienople, Pennsylvania, 70 F.E.R.C. ] 61,073 (1995).
108. Delmarva Power & Light Co., 70 FER.C. { 61,339 (1995).
109. 71 F.E.R.C. { 61,155 (1995).
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clear that the parties so intended.”''® Second, with respect to the suffi-
ciency of Duquesne’s application, the Commission reiterated its previous
position that section 211 requests “need not be restricted to specific trans-
actions or specific services.”!!! Third, the Commission found that because
none of the PJM companies responded to Duquesne’s good faith request as
required under section 2.20(c) of the Commission’s regulations,'?
Duquesne’s ability to compete effectively for a particular solicitation was
impaired.’**® Finally, the Commission rejected the PJM’s argument that the
transmission service would unreasonably impair the reliability of the PJM
system, especially in light of Duquesne’s concession that its service request
was conditioned upon PJM taking whatever steps were necessary to main-
tain reliability.

In a related section 211 proceeding in which Duquesne requested an
order requiring the Allegheny Power System to provide transmission ser-
vice,! the Commission directed Allegheny to provide the requested trans-
mission service and provided preliminary guidance to help the parties
resolve their dispute over rates. The Commission noted that, because
Duquesne requested service with a curtailment priority equivalent to that
of Allegheny’s native load (i.e., its retail customers and wholesale require-
ments customers in its control area), under the Commission’s principle of
comparability, the rate Duquesne pays for service should reflect a pro rata
share of transmission costs, including a share of revenue credits, that are
assigned to Allegheny’s native load uses. In addition, the Commission
found it inappropriate to use the cost to rebuild Allegheny’s entire existing
grid at today’s costs when pricing the cost of providing an additional incre-
ment of transmission service.!'?

110. /d. at 61,504.

111, Id.

112.  Section 2.20(c) provides that, in response to a section 211 request for transmission service, a
transmitting utility must provide either (1) if the service can be provided from existing capacity, an
executable service contract for the provision of the requested services, or (2) if the service cannot be
provided from existing capacity, detailed information describing specific system constraints and an
executable agreement for the performance of and reimbursement for necessary studies. 18 C.F.R.
§ 2.20(c) (1995).

113. Dugquesne Light Co., 71 FER.C. § 61,155, at 61,505. The Commission stated that such
“dilatory responses . . . reinforce the Commission’s observation that, even though section 211 allows a
customer to request broad tariff-like arrangement, ‘case-by-case section 211 proceedings are not a
substitute for tariffs of general applicability that permit timely, non-discriminatory access on request.” ”
Id. (quoting Notice of Proposed Rulemaking and Supplemental Notice of Proposed Rulemaking,
Promoting Wholesale Competition Through Open-Access Non-discriminatory Transmission Services by
Public Utilities; Recovery of Stranded Costs by Public Utilities and Transmitting Ultilities, IV F.E.R.C.
Stats. & Reas. [Proposed Regs.] § 32,514, at 33,057 (1995)).

114. Dugquesne Light Co., 71 FE.R.C. § 61,156 (1995).

115. Allegheny later moved to suspend further section 211 proceedings and to consolidate that
proceeding with its open access transmission service tariff proceeding; Allegheny stated that the
transmission service requested by Duquesne would be provided under its network or point-to-point
tariffs.
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III. Tue DeEcCADE OF MARKETS, MARKETERS, AND MARKET-BASED
RATES

A. Power Marketers

Power marketer applications continued at an accelerated pace, result-
ing in the largest number of FERC orders authorizing power marketers to
sell power at market-based rates in a single year. By the end of 1995, over
100 power marketer tariffs had been authorized. The application of Delhi
Energy Services, Inc., a wholly-owned subsidiary of USX Corporation, typ-
ified the power marketer applications. USX is a diversified company that
is engaged in business related to energy (through its Marathon Group),
steel (through U.S. Steel), and natural gas (through its Delhi Group).''®

Affiliated power marketer applications have presented the greatest
challenge to the FERC. The FERC clarified its definition of “affiliation”
under Part II of the FPA by adopting two standards, one for Exempt
Wholesale Generator (EWG) public utilities and one for non-EWG public
utilities. The FERC applied the PUHCA section 2(a)!!? definition of
“affiliate,” which includes a five percent voting interest test, to EWG pub-
lic utilities. For non-EWG public utilities, the FERC relied upon its defini-
tion of affiliation of natural gas marketers and interstate pipelines and
determined that, in its electric jurisdiction, a ten percent voting interest
would constitute a rebuttable presumption of affiliation.!8

The Commission requires affiliates of power marketers to maintain
open access transmission tariffs. In Energy Alliance Parmership, for exam-
ple, the FERC denied an application to sell power at market-based rates
where a marketer’s Canadian affiliate did not offer open-access transmis-
sion service in Canada to entities seeking to transact in the United States.
Citing the potential for a competitor to require transmission in Canada to
service U.S. markets, the FERC found the Canadian affiliate’s transmission
facilities relevant to a market power analysis and the absence of an open
access tariff fatal to the application.'?”

Power marketers are not authorized to buy power from, or sell power
to, affiliated investor-owned utilities (IOUs). Despite its disclaimer of
jurisdiction over brokering activities, the FERC has limited the brokering
of affiliate power. Power marketers have been authorized to broker affili-
ated IOU power on a non-exclusive basis, but the FERC has rejected an
exclusive brokering arrangement.’?0 In addition, the FERC has affirmed
its complete bar against information-sharing between a power marketer
and its IOU affiliate by rejecting a proposal to limit the bar to information
obtained solely in relation to transmission service. However, the FERC
limited the exchange of information on business and financial arrange-

116. See Delhi Energy Services, Inc., Docket No. ER95-940-000, Letter Order, June 1, 1995
(unreported).

117. 15 U.S.C. § 79b(a) (1994).

118. See Morgan Stanley Capital Group Inc., 72 F.ER.C. § 61,082 (1995).

119. 73 F.E.R.C. § 61,019 (1995).

120. See Wholesale Power Servs., Inc., 72 FER.C. § 61,284 (1995).
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ments between the power marketer, or its affiliates, and entities that trans-
act with the power marketer by eliminating this reporting requirement,
except in respect to the actual electricity sales of the power marketer.?!

B.  Changing Market Power Analysis

In evaluating a request to make wholesale sales of electric power at
market-based rates, the Commission reviews whether the marketer, and
each of its affiliates, is able to exercise market power over transmission and
generation.'”> The Commission also analyzes whether the marketer is able
to erect other barriers to market entry. If the marketer is a utility affiliate,
the Commission also reviews whether there exists any potential for affiliate
abuse or reciprocal dealing between the public utility and the affiliated
marketer.'?

1. Generation Market Power

The Commission requires a marketer and its affiliate(s) to demon-
strate that they do not possess market power over generation by showing
that their market shares of installed and uncommitted capacity do not
exceed a certain level so as to allow the marketer to exercise market power
over the price of power. Although the Commission regularly maintains
that it does not use a “bright line” in determining whether a marketer can
exercise market power over generation, the Commission has generally held
that a concentration of twenty percent or less is evidence that the marketer
cannot exert market power over generation. In 1995, however, the Com-
mission found that a utility may not have market power over generation
even with higher levels of concentration. In Southern Co. Services,'** for
example, the Commission determined that in most of Southern’s fifteen
markets, Southern’s concentration of installed capacity was above twenty
percent. The Commission also found that Southern’s concentration of
uncommitted capacity was well below twenty percent in all of Southern’s
fifteen markets. The Commission determined that “[o]n balance, we con-
clude that [Southern] meets the Commission’s generation market power
requirements.”'?

In Energy Alliance Partnership,'?® the Commission made clear that an
affiliated power marketer must demonstrate that neither it nor any of its
affiliates that owns or operates generation is dominant in the market.
Energy Alliance Partnership, a general partnership consisting of subsidiar-
ies of Consolidated Natural Gas Company, Hydro-Quebec, and Noverco,
Inc., argued that because Hydro-Quebec’s generation is located in Canada,
the generation need not be included in its market study. The Commission,

121.  See Morgan Stanley Capital Group, Inc., 72 FE.R.C. { 61,082 (1995).

122. See Report of the Committee on Electric Utility Regulation, 16 ENERGY L.J. 529, 540-48 (1995).

123. Id.

124. 72 F.E.R.C. § 61,324 (1995).

125. 1Id. at 62,406. The Commission subsequently applied the same “on balance” standard to later
market-based rate filings. See, e.g., Southwestern Pub. Serv. Co., 72 F.E.R.C. § 61,208 (1995).

126. 73 F.E.R.C. 61,019 (1995).
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however, held that because Hydro-Quebec power is available for sale in
the United States and may impact Energy Alliance’s ability to exercise
market power, the resources must be included in the market study.'?’
Because Energy Alliance did not include the resources in its study, the
Commission dismissed the market-based rate filing without prejudice.

2. Market Power over Transmission

With the issuance of the GigaNOPR!?® and the pro forma tariffs con-
tained therein,!?® the Commission currently requires utilities seeking to
charge market-based rates to file the pro forma tariffs as the only way to
mitigate market power over transmission. In American Electric Power Ser-
vice Corp.,’*° the Commission announced that it would no longer allow a
utility, or its affiliate, to charge market-based rates unless the utility has on
file open access transmission tariffs that are consistent with, or superior to,
the terms and conditions in the GigaNOPR tariffs. In Duke Energy Mar-
keting Corp.,*! the Commission rejected Duke’s request to charge market-
based rates because its transmission tariffs deviated from the GigaNOPR
pro forma tariffs. The Commission has since regularly rejected other utili-
ties’ market-based rate filings on the same basis even if the tariffs con-
tained only minor deviations from the pro forma tariffs.

The Commission’s order in Energy Alliance Partnership'3? also applied
to Hydro-Quebec’s transmission facilities. The Commission required
Energy Alliance to demonstrate that its Canadian affiliate had mitigated
market power over transmission. The Commission acknowledged that it
did not have jurisdiction over Hydro-Quebec and its transmission facilities
located in Canada. Nonetheless, the transmission facilities’ location in
Canada might be used to exercise market power. Therefore, the Commis-
sion required Energy Alliance to demonstrate that Hydro-Quebec “offers
non-discriminatory wholesale access to its transmission system that can be
used by competitors of Energy Alliance” in order to mitigate Energy Alli-
ance’s market power over transmission.!*3

3. Other Barriers to Market Entry

The Commission continues to analyze whether a utility seeking to
charge market-based rates can erect other barriers to market entry. For
example, if a marketer is affiliated with a gas distribution company, the
Commission will consider whether the marketer will be able to take advan-
tage of that affiliation to enhance its market power. However, the Com-

127. Id. at 61,030.

128. GigaNOPR, IV FE.R.C. Stats. & REas. { 32,514.

129. See supra part LA.1.

130. 72 FE.R.C. 4 61,287 (1995).

131. 73 FE.R.C. § 61,047 (1995).

132, 73 FE.R.C.{ 61,019 (1995).

133. Energy Alliance Partnership, 73 F.E.R.C. { 61,019, at 61,031. Commissioner Massey issued a
concurring statement in which he urged that “the transmission access offered by Hydro-Quebec must
meet the Commission’s ‘comparability’ standard.” Id. at 61,032.
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mission has yet to issue an order in which it has found that a utility has
erected such barriers. However, the Commission’s orders authorizing the
collection of market-based rates notes that it will be receptive to com-
plaints that a utility is somehow erecting other barriers to entry, and that
the market-based rates could be suspended if such a complaint has merit.!3

C. Confidentiality

The FERC continues to struggle to reconcile its traditional require-
ments to report on a non-confidential basis cost and price data with the
realities of the new competitive markets in which competitors seek to keep
trade data secret. Power marketers must file quarterly reports outlining
the terms of the previous quarter’s transactions, but they no longer have to
report business and financial arrangements with entities which buy power
from, sell power to, or transport power on behalf of the marketer.!35

However, regulated electric utilities must continue to disclose costs
and rates. In Consolidated Edison Co. of New York,'* for example, the
FERC denied Consolidated Edison’s (Con Ed) request to file confiden-
tially certain cost data as part of its Form 1 report. The FERC held that the
data was needed by customers to evaluate cost-based rates and that to
grant the request would prejudice competing utilities which have publicly
disclosed similar data.!3’

The FERC has opted for full disclosure of available transportation
costs and services. In a Notice of Proposed Rulemaking on Real-Time
Information Networks and Standards of Conduct,'*® the FERC proposed
that public utilities must give competitors and other users of the transmis-
sion system simultaneous access to the same information available to the
utility’s trading personnel. The FERC further proposed to require separa-
tion of the utilities’ transportation functions from their wholesale merchant
functions and to restrict access of their merchant function employees to the
real-time information network.

D. Futures

The New York Mercantile Exchange (NYMEX) asked the FERC on
September 28, 1995, to declare that electricity futures trading contracts
listed on the NYMEX do not constitute “securities” under section 3 of the
FPA.'*® Under the proposal, the contracts would not be subject to the
FERC’s jurisdiction under FPA sections 203 and 204,“¢ but instead would

134. See, e.g., Louisville Gas & Elec. Co.,62 F.E.R.C. { 61,016, at 61,150 (1993); Southwestern Pub.
Serv. Co., 72 FER.C. { 61,208, at 61,968 (1995).

135. Morgan-Stanley Capital Group, Inc., 72 FER.C. § 61,082 (1995).

136. 72 F.E.R.C. § 61,184 (1995).

137. See also Delmarva Power & Light Co., 70 F.ER.C. § 61,391 (1995) (denying attempt to file
confidentially cost portions of service agreements with several municipal electric systems).

138. Notice of Proposed Rulemaking, Real-Time Information Networks and Standards of Conduct,
60 Fed. Reg. 66,182 (Dec. 21, 1995).

139. 16 U.S.C. § 796 (1994).

140. 16 U.S.C. 88§ 824b, 824c (1994).
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be regulated by the Commodities Futures Trading Commission (CFTC)
under the Commodity Exchange Act.!*! The NYMEX has also asked the
CFTC for approval of two electricity futures trading contracts, using two
western locations as the delivery points. If approved, futures contracts will
be used to manage the risk of volatile price fluctuations of electricity
purchases and sales, just as natural gas futures contracts have added stabil-
ity to the natural gas industry.

IV. MERGERS AND DIs-AGGREGATION
A. Major Cases
1. Impact of the GigaNOPR

During 1995, FERC merger decisions were characterized by three
dominant themes. First, the Commission continued to apply the Common-
wealth Edison'** six-factor test in assessing whether proposed mergers are
consistent with the public interest under section 203 of the FPA.**? Second,
the FERC continued to apply the policy announced in El Paso Electric Co.
and Central & South West Services, Inc.,'** that comparable open access
transmission service is, in effect, an element of that standard, whether or
not the merger causes an increase in market power. “Comparable open
access transmission,” in turn, became synonymous with the minimum terms
and conditions articulated in the GigaNOPR.!** Third, with one notable
exception,'*¢ the Commission continued to decide merger cases based
solely on the parties’ pleadings.

The utility industry spawned an unprecedented number of new merger
announcements. At the conclusion of 1995, proposed mergers had been
announced between (1) Baltimore Gas & Electric Company and Potomac
Electric Power Company (to form Constellation Energy Company); (2)
Puget Sound Power & Light Company and Washington Energy Company
(to form the largest combination electric and gas utility in the Northwest);
(3) Southwestern Public Service Company and Public Service Company of
Colorado (to form a holding company); (4) Northern States Power Com-
pany and Wisconsin Energy Corporation (to form Primergy); (5) Cleveland
Electric Illuminating Company and the Toledo Edison Company (both of
which are subsidiaries of Centerior Energy Corporation); and (6) CIPSCO,
Inc. (Central Illinois Public Service Company) and Union Electric Com-

141. 7 U.S.C. §§ 1-25 (1994).

142. Commonwealth Edison Co., 36 F.P.C. 927 (1966), aff’d sub nom., Utility Users League v.
FPC., 394 F.2d 16 (7th Cir. 1968), cert. denied, 393 U.S. 953 (1968). The six Commonwealth Edison
factors are: (1) the effect of the proposed merger on the applicants’ costs and rate levels; (2) the
proposed accounting treatment; (3) the reasonableness of the purchase price; (4) whether the proposed
merger involves coercion; (5) the effect the proposed merger may have on the existing competitive
situation; and (6) whether the proposed merger will impair effective regulation by this Commission or
by the appropriate state regulatory authorities. Commonwealth Edison Co., 36 F.P.C. at 932.

143. 16 U.S.C. § 824b (1994),

144. 68 F.E.R.C. { 61,181, at 61,890 (1994).

145. GigaNOPR, IV FER.C. Stats. & REcs. § 32,514

146. See text accompanying notes 155-158.
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pany (to form Ameren Corporation). In addition, a three-way combina-
tion was announced among WPL Holdings, Inc. (parent company of
Wisconsin Power & Light Company), and two Iowa utilities, Interstate
Power Company and IES Industries, Inc. (to form Interstate Energy Cor-
poration). Finally, PECO Energy announced a hostile takeover of Penn-
sylvania Power & Light Company, but retreated when PP&L showed little
interest in the acquisition.

2. Delmarva/Conowingo

In Delmarva Power & Light Co.,**” the FERC authorized Delmarva to
acquire all of the outstanding common stock of Conowingo Power Com-
pany and approved the merger of Conowingo into Delmarva. Conowingo
had previously been a subsidiary of PECO Energy. Under a related power
purchase agreement, PECO Energy was to sell to Delmarva base load
capacity and energy for approximately ten years. Delmarva also filed, in
another docket,'#® a proposed transmission tariff providing for network
and point-to-point transmission services.

Applying the Commonwealth Edison public interest criteria, the Com-
mission summarily approved the stock acquisition and the proposed
merger, finding net benefits in the form of (1) the favorable terms of the
power purchase agreement, which would lower rates; and (2) the deferral
of Delmarva’s capacity expansion plan. The Commission also found that
the proposed transmission tariff would mitigate any market power that
Delmarva may possess post-merger, but conditioned its approval upon
Delmarva’s conforming its proposed transmission tariff to the GigaNOPR
and making service available under the tariff.'*® The Commission
approved the use of the purchase method of accounting to record a $47.1
million acquisition adjustment reflecting the excess of the purchase price
for the Conowingo common stock over the net book value of Conowingo’s
assets.

3. Midwest Power/Iowa-Illinois

Again applying the Commonwealth Edison standard, on June 22, 1995
the Commission summarily approved the proposed merger of Midwest
Power Systems, Inc. and Iowa-Illinois Gas and Electric Company, to form
MidAmerican Energy Company.’>® Applicants claimed that the merger
created potential net cost savings of $489 million over a ten-year period
through the consolidation of management and administrative positions,
deferral of capacity additions, single system dispatch, and in other areas.
MidAmerican filed three open-access transmission tariffs in support of the

147. 71 FE.R.C. { 61,160 (1995).

148. Delmarva Power & Light Co., Docket No. ER95-222-000, 1995 WL 633082 (F.E.R.C. Oct. 27,
1995).

149. 71 F.ERR.C. { 61,160, at 61,609. See Delmarva Power & Light Co., 71 FER.C. { 61,161
(1995).

150. Midwest Power Sys., Inc. and Iowa-Illinois Gas & Elec. Co., 71 FER.C. { 61,386 (1995).



272 ENERGY LAW JOURNAL [Vol. 17:245

merger application.’*! In addition, in an effort to mitigate concern about
possible wholesale rate impacts, the applicants offered a unique “open sea-
son,” during which any wholesale requirements customer would be
allowed, during the five-year period after the merger, to terminate its
existing contract and arrange an alternate power supply if the merged com-
pany sought a wholesale rate increase.

Intervenors contended that capacity deferral benefits claimed by the
applicants could be achieved without a merger, but the Commission
rejected this argument out-of-hand. Citing Northeast Utilities Service
Co.,*>* the Commission reaffirmed its long-held position that applicants
need not demonstrate “that the capacity deferral savings, or other savings,
can be achieved only through a merger.”’*®> The Commission further
observed that the majority of claimed merger-related cost savings were not
contested. Finding on the basis of the pleadings that any potential adverse
effect of the merger on wholesale rates and competition would be mitigated
by the “open season” and by the filing of comparable transmission tariffs,
the Commission approved the merger without a hearing.'**

Commissioners Massey and Hoecker wrote a separate concurring
opinion in which they supported the Commission’s decision, but declared
in no uncertain terms that “the time has come for the Commission to reex-
amine its merger policy, most aspects of which were first adopted years
ago.”’** The concurring opinion describes the changes that already have
occurred in the Commission’s merger jurisprudence, contrasting past deci-
sions under the “consistent with the public interest” test (which the opinion
characterized as “extremely limited exercise[s]”) with recent merger autho-
rizations that have focused on the competitive consequences of mergers
and the requirement to offer comparable transmission access. Disavowing
any “distaste for mergers,” Commissioners Massey and Hoecker predicted
that, in an era defined by “fundamental and rapid change brought about by
competition,” a merger’s effect on competition is likely to dominate Com-
mission merger analysis in the future. In addition to requiring open access
as a condition of mergers, the Commission will have other competition
issues to address, including the importance of the concentration of discrete
transmission and generation assets, the size and market power of the
merged company, the extent of horizontal or vertical integration, the treat-
ment of claimed benefits achievable outside the merger, and any decline in
the number of generation or transmission alternatives that remain in the
wake of the merger.!%¢

151. Mid American Energy Co., Docket No. ER95-188-000, 1995 WL 583164 (F.E.R.C. Oct. 4,
1995). See Midwest Power Sys., Inc., 71 F.ER.C. § 61,385 (1995).

152. 56 F.E.R.C. § 61,269, at 61,995 (1991}, order on reh’g, 58 F.E.R.C. { 61,070, at 61,187 (1992),
reh’g denied, 59 F.E.R.C. § 61,042 (1992), aff’d in part and remanded on other grounds, Northeast Utils.
Serv. Co. v. FERC, 993 F.2d 937 (1st Cir. 1993).

153. Delmarva Power & Light Co., 71 F.E.R.C. { 61,160, at 62,507 (Comm’rs Massey and Hoecker,
concurring).

154. IHd.

155. Id. at 62,512.

156. Delmarva Power & Light Co., 71 FER.C. { 61,160, at 62,513.
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4. Cincinnati Gas & Electric/PSI Energy

On August 16, 1993, the Commission conditionally approved a pro-
posed corporate reorganization in which Cincinnati Gas & Electric Com-
pany and PSI Energy, Inc. would become subsidiaries of a newly-created
registered holding company, CINergy Corporation.'*” The Applicants
simultaneously filed tariffs providing for open access to their transmission
systems, and the Commission required that they be modified to reflect
Commission precedent.’*® On June 22, 1995, the Commission disposed of
two requests for rehearing filed by the American Forest and Paper Associ-
ation (AFPA) and American Electric Power System Companies (AEP).}>°

The AFPA contended, relying on Cajun Electric Power Cooperative,
Inc. v. FERC,'® that the Commission erred in refusing to hold a hearing on
whether the inclusion of opportunity costs in CINergy’s proposed transmis-
sion rates would prevent the proposed tariff from mitigating CINergy’s
market power. On rehearing, the Commission rejected the AFPA’s argu-
ment. The Commission relied on the fact that CINergy itself would be sub-
ject to opportunity costs because transmission by CINergy would be
governed by the merged companies’ tariff. The Commission also distin-
guished Cajun on the ground that opportunity cost charges, unlike stranded
costs, are “not tied to any previous or current service that the third party
transmission customer may have received or is receiving from the
utility.”16?

AEP contended that the Commission failed to reconcile its conclusion
that the merger was consistent with the public interest with what AEP
called the merged companies’ “planned use of the AEP System Compa-
nies” transmission facilities.”!> The Commission rejected this contention,
pointing to the applicants’ “hold harmless” condition, which would protect
wholesale customers in the event AEP obtained compensation for unau-
thorized flows of power on its transmission system.!63

157. Cincinnati Gas & Elec. Co. and PSI Energy, Inc., 64 FER.C. § 61,237 (1993).

158. Id. at 62,717.

159. AFPA’s and AEP’s request for rehearing was directed at the Commission’s October 3, 1994
Order, reported at 69 F.E.R.C. § 61,005 (1994). The October 3 Order reinstated the Commission’s
conditional approval of the merger, which had been withdrawn because the Commission “was deeply
concemed about the state of the record on the issue of whether this merger will impair effective
regulation.” See Cincinnati Gas & Elec. Co. and PSI Energy Inc., 66 FE.R.C. { 61,028, at 61,022
(1994).

160. 28 F.3d 173 (D.C. Cir. 1994). In Cajun, the D.C. Circuit held that it was arbitrary and
capricious for the FERC to decline to hold an evidentiary hearing on the issue of whether Entergy’s
transmission tariff allowed for meaningful access to alternative supplies before it approved the
company’s proposal to charge market-based rates for bulk power sales. Entergy’s transmission rates
included stranded investment charges, which the court generally described as a tying arrangement. 28
F.3d at 179 (citing Western Sys. Power Pool, 55 F.E.R.C. § 61,099, at 61,317 (1991)).

161. Cincinnati Gas & Elec. Co. and PSI Energy, Inc., 71 F.E.R.C. § 61,380, at 62,481.

162. Id. at 62,482,

163. Id.
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S.  Washington Water Power Company/Sierra Pacific Power
Company

On November 29, 1995, the Commission declined to approve a merger
between Washington Water Power and Sierra Pacific Power, finding that
the management savings claimed by the applicants were “unsubstantiated”
and that the merger would cause a reduction in transmission capacity avail-
able to third parties.'®** The Commission consolidated the merger applica-
tion with the applicants’ open access tariff filing, and set both proceedings
for hearing.'%®

The two merging utilities operated two separate control areas, almost
400 miles apart, and did not intend to consolidate their capacity planning or
electric operations. They would operate post-merger as two separate divi-
sions, relying on 200 MW of firm transmission service over intervening util-
ity systems to effectuate inter-divisional capacity-related coordination and
energy transactions, at market-based rates. Due to the geographic and
operational separation between the merging companies, the applicants
claimed none of the usual operational and planning benefits associated
with a merger. Rather, they claimed $497 million of savings originating
solely from projected reductions in administrative and general expenses.

In setting the matter for hearing, the Commission expressed concern
that transmission service over Sierra’s system would not immediately be
available to third parties, but would have to await completion of a 345-kV
transmission line. In addition, third parties would be foreclosed from
utilizing the entire 200-MW contract path between the two utilities,
because the merged company intended to use all of this capacity for inter-
divisional transactions. Thus, the Commission concluded, firm transmis-
sion service between the two divisions would not be available to third par-
ties on a basis comparable to applicants’ intended use of their transmission
system. In addition, the applicants declined to offer single-system pricing,
as the Commiission has required in the past even for non-contiguous utili-
ties.’®® The Commission also criticized the applicants’ market-based pric-
ing proposal, in light of the fact that the merged company would stand on
both sides of the transaction.

6. El Paso/Central and South West

On January 10, 1994, the applicants filed a joint application under sec-
tion 203 requesting that the Commission approve a merger by which El
Paso would become the fifth electric operating subsidiary of Central and
South West (CSW). In order to coordinate the operations of the merged

164. Washingion Water Power Co. and Sierra Pac. Power Co., 73 F.E.R.C. { 61,218 (1995).

165. Id.

166. For this proposition the Commission cited: El Paso Elec. Co., 68 F.ER.C. § 61,181, at 61,914-
17 (1994); Utah Power & Light Co., 45 FER.C. { 61,095, at 61,300-01 (1988), order on reh’g, 47
F.E.R.C. § 61,209 (1989), remanded in part sub. nom., Environmental Action, Inc. v. FERC, 939 F.2d
1057 (D.C. Cir. 1991), order on remand, 57 F.E.R.C. 4 61,363 (1991); Northeast Utils. Serv. Co. (Re:
Pub. Serv. Co. of New Hampshire), 62 F.E.R.C. { 61,294 (1993); 73 F.E.R.C. { 61,218, at 61,596-97 n.29
(1995).
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companies, the applicants sought to use firm and non-firm transmission
services of Southwestern Public Service Company, and filed an application
under sections 211 and 212 for an order directing Southwestern to provide
flexible point-to-point, bi-directional service.

An Initial Decision was issued on April 11, 1995.'¢7 On June 9, 1995,
after notifying El Paso that it was in breach, CSW terminated the merger
agreement. On September 28, 1995, the Commission dismissed the merger
proceedings. In the same order, the Commission granted Southwestern’s
motion to dismiss the section 211 and section 212 proceeding, over CSW’s
objection. The Commission determined that the transmission services
CSW sought for unspecified coordination transactions were materially dif-
ferent than the services both CSW and El Paso initially sought in that
docket.

7. Further Guidance Orders

In connection with its issuance of the GigaNOPR, the Commission
issued a series of “guidance orders” with respect to pending transmission
proceedings, the gist of which was to encourage utilities to “voluntarily”
file the pro forma transmission tariffs proposed in the GigaNOPR. Merger
applicants were no exception.

In the “Further Guidance Order,” the Commission stated that merger
applicants who filed the pro forma tariffs would obtain approval of their
proposed combination, if no customer raised any genuine issue of material
fact and “the applicant has met other findings for merger/acquisition
approval.”'®® Three months later, the Commission clarified its position,
explicitly holding open to intervenors in merger cases the option of proving
that the pro forma tariffs do not resolve market power issues, such that
approval should be withheld until the terms and conditions of open access
transmission service are established in the final rule.'®®

B. Re-engineering the Utility: Major Developments in Functional and
Other Unbundling

Certain public utilities have offered restructuring proposals. For
example, Niagara Mohawk Power Corporation has proposed divestiture of
its generation facilities, restructuring of qualifying facilities’ (QF) contracts,
a phase-in of retail access beginning in 1997, transmission governed by an
Independent System Operator (ISO), and a substantial write-off of

167. El Paso Elec. Co., 71 F.E.R.C. { 63,001 (1995). The ALJ found that the proposed merger was
in the public interest and met the requirements of section 203 of the FPA. The ALJ found that there
were generalized benefits from the merger and that the net cost savings ranged from $202 million to
$252 million, depending on actual transmission costs on the Southwestern utility system. The ALJ left
transmission comparability issues to be resolved by the Commission and listed twenty-four law and
policy issues which the parties agreed to submit directly to the Commission. Due to a Commission-
ordered deadline for issuance of the Initial Decision, because of El Paso’s bankruptcy status, the Initial
Decision did not reconcile the record of the case with the GigaNOPR.

168. American Elec. Power Serv. Corp., 71 FER.C. { 61,393, at 62,542 (1995).

169. American Elec. Power Serv. Corp., 72 F.ER.C. § 61,287, at 62,239 (1995).
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stranded generating assets and QF contracts with recovery of the remaining
stranded costs. Niagara Mohawk’s “PowerChoice” proposal would estab-
lish within its service territory a fully competitive wholesale generation
market, comprising Niagara Mohawk’s divested generation units as well as
the QFs within its service territory under new contractual arrangements,
with power sold at the wholesale and retail levels. The new competitive
market would be administered by a voluntary Independent Power
Exchange that would establish commercial terms and conditions of the
market including bidding and pricing rules and settlement and dispute res-
olution procedures, and an ISO, which would control network operations,
including the dispatch of individual plants participating in the market.
Under Niagara Mohawk’s proposal, unregulated generator contracts would
be restructured, either by negotiation or condemnation under eminent
domain powers delegated to utilities by the state. Condemned unregulated
generator plants would be sold at auction so they could participate as
independent competitors in the generation market. Unregulated genera-
tors, like Niagara Mohawk’s divested generating units, would receive
recovery of remaining strandable costs through contracts for differences.

New England Electric Service (NEES) proposed “Choice: New Eng-
land,” which would functionally unbundle services at the wholesale and
retail levels and offer retail access to other suppliers. At the retail level,
NEES’s distribution companies would offer a new short-term market price
option, along with contracts for differences or virtual direct access market
transactions. NEES proposed to create a new corporation, New England
Electric Transmission Company (NETCO), to provide open access trans-
mission for New England Power (NEES’s subsidiary), the distribution com-
panies and third parties. The distribution companies would unbundle
commodity prices from delivery rates, which would include non-bypassable
charges to any customer taking delivery service for transition costs, includ-
ing conservation, load management, above-market QF contracts, and
nuclear costs. The commodity would be sold at market prices by new mar-
keting affiliates competing with other suppliers.

In Illinois, Central Illinois Light Company filed a proposal with the
Illinois Commerce Commission to establish two pilot retail wheeling pro-
grams, one that would apply to all customers located within designated
“Open Access Sites,” available for five years, and one for industrial cus-
tomers with peak loads of 10 MW or more, available for two years. The
programs provide for unbundled rates for transmission, distribution and
ancillary services, and no stranded cost recovery charges. Illinois Power
Company also filed a retail wheeling pilot program offering customer
choice on an experimental basis to approximately twenty of its largest cus-
tomers until December 31, 1999.

IPALCO Enterprises, Inc. published a white paper proposing a plan
for restructuring the electric utility industry that calls for national legisla-
tion mandating customer choice, nondiscriminatory access to distribution
facilities by all potential power suppliers, and establishment of three trans-
mission “lakes” each run by an ISO. The proposal rejects stranded cost
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recovery. State utility franchise laws would be preempted by the legislation
which would establish equal transmission access to all generation sources
for all electric power consumers, but states could continue to regulate rates
for distribution access service.

V. Does ANYONE REMEMBER THE NATIONAL ENERGY AcTs?
A. PURPA Reform Efforts

A number of PURPA reform proposals have been introduced in Con-
gress. Senator Nickles of Oklahoma, Chairman of the Senate Energy Pro-
duction and Regulation Subcommittee, introduced the Electric Utility
Ratepayer Act!’ in April 1995. The bill would repeal on a prospective
basis section 210 of PURPA,!"! thereby eliminating the requirement that
utilities purchase power from QFs under the statute. Senator Johnston,
ranking minority member of the Subcommittee, proposed amending lan-
guage that would require states to consider establishing all source competi-
tive bidding for utilities.

Representative Stearns (R-FL) introduced a corresponding bill, the
Ratepayer Protection Act,!'”? in the House of Representatives on October
31, 1995, which was referred to the House Energy and Power Subcommit-
tee. Chairman Schaefer of that Subcommittee said that he preferred
reforming PURPA in the context of more comprehensive reform of the
electricity industry, but that he would convene a hearing on PURPA as well
as other electricity issues. By the end of the year, neither the House nor
the Senate bill had been reported by the respective subcommittees.

B. Federal Preemption of State Initiatives

In Freehold Cogeneration Associates v. Board of Regulatory Commis-
sioners, New Jersey,'” the Third Circuit held that a state commission was
preempted by PURPA from requiring a QF to renegotiate a previously
approved power sales contract with an electric utility that had since
become uneconomical for the utility. Specifically, the court concluded that
the state commission’s effort to force the QF to amend its contract was
tantamount to state rate regulation of QFs, from which QFs were
exempted by FERC regulations promulgated under section 210(e)(1) of
PURPA.1#

Similarly, in Independent Energy Producers Ass’n v. California Public
Utilities Commission,'”> the Ninth Circuit held that a state commission’s
program for monitoring and enforcing QF compliance with the operating
and efficiency standards of the FERC regulations implementing PURPA
was preempted by PURPA where the state program authorized utilities to

170. S. 708, 104th Cong., 1st Sess. (1995).

171. 16 U.S.C. § 824a-3 (1994).

172. H.R. 2562, 104th Cong., 1st Sess. (1995).

173. 44 F.3d 1178 (3d Cir.), cert. denied, 116 S. Ct. 68 (1995).
174. 16 US.C. § 824a-3(e)(1) (1994).

175. 36 F.3d 848 (9th Cir. 1994).
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determine whether a QF was in compliance with these standards and to pay
lower rates to noncomplying QFs. The court reasoned that, under PURPA,
the FERC had the exclusive authority to make QF status determinations,
and FERC regulations “do not contemplate a role for the state in setting
QF standards or determining QF status.”7¢

In Industrial Cogenerators v. FERC,'”” the D.C. Circuit concluded that
it lacked original jurisdiction to review a FERC declaratory order, in which
the FERC denied a QF petition requesting the FERC to take enforcement
action against a state commission for allegedly failing to implement the
FERC’s PURPA regulations, because immediate review of such order in
the courts of appeals would disrupt the enforcement scheme established by
section 210 of PURPA. Such orders, the court held, must be reviewed, if at
all, initially in federal district court, and “[t]he decision of the district court
is reviewable in the court of appeals in the ordinary course.”’”® In the
wake of Industrial Cogenerators, the FERC has declared that the statutory
rehearing procedure applicable to claims brought under the FPA does not
apply to “cases that involve solely [PURPA] section 210 issues.””® The
Commission explained that requests for rehearing of PURPA section 210
orders will be treated as requests for reconsideration.!89

In Connecticut Light & Power,'®! the FERC issued a declaratory order
ruling that a Connecticut statute requiring an electric utility to purchase
power from a QF at a rate in excess of the utility’s avoided cost was pre-
empted by PURPA. The Commission also declared that its ruling would
not apply to pre-existing contracts where the avoided-cost issue could have
previously been raised. The FERC adhered to the latter ruling in Orange
& Rockland Utilities, Inc.*®* This approach was likewise followed in South-
ern California Edison Co.,'®® in which the FERC declared that a California
state commission order violated PURPA and the FERC’s regulations to
the extent that it excluded certain potential sources of alternative capacity
from the measurement of an electric utility’s avoided cost, and further
stated that its ruling would not be applicable to preexisting QF contracts
that have not been the subject of a timely legal challenge.

In State of North Carolina ex rel. North Carolina Utilities Commis-
sion,'®* the Supreme Court of North Carolina held that, where the same
electric utility provided retail service in both North Carolina and Virginia,

176. Id. at 854.

177. 47 F.3d 1231 (D.C. Cir. 1995).

178. Id. at 1234.

179. Connecticut Light & Power Co., 71 F.E.R.C. { 61,035, at 61,148 n.2 (1995).

180. Id.

181. 70 F.E.R.C. § 61,012 (1995), recon. denied, 71 F.E.R.C. { 61,035 (1995), appeal pending sub
nom., Niagara Mohawk Power Corp. v. FERC, No. 95-1222 (D.C. Cir. 1995) (petition for review filed
Apr. 24, 1995).

182. 70 F.E.R.C. § 61,014, recon. denied, 71 F.E.R.C. { 61,034 (1995), appeal pending sub nom.,
Niagara Mohawk Power Corp. v. FERC, No. 95-1223 (D.C. Cir. 1995) (petition for review filed Apr. 24,
1995).

183. 70 F.E.R.C. { 61,215 (1995), order on recon., 71 FE.R.C. § 61,269 (1995).

184. 450 S.E.2d 896 (N.C. 1994), petition for cert. pending, 116 S. Ct. 813 (1996).
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North Carolina’s state commission was not bound by a Virginia state com-
mission’s determination of the utility’s avoided cost for purchases, where
Virginia and North Carolina used different standards for measuring
“avoided costs,” and where Virginia’s determination of the utility’s avoided
cost was higher than North Carolina’s calculation. Despite the fact that the
utility had committed itself contractually to purchase a QF’s power at a
rate commensurate with Virginia’s assessment of avoided cost, the court
upheld the North Carolina commission’s disallowance of $1.39 million, the
difference between the two states’ determinations.

VI. PUHCA: LEGISLATIVE REFORM EFFORTS

Senator D’Amato, Chairman of the Senate Banking, Housing and
Urban Affairs Committee, recently introduced the Public Utility Holding
Company Act of 1995 (S. 1317).'%5 If enacted, S. 1317 would implement
recommendations by the Securities and Exchange Commission to repeal
the Public Utility Holding Company Act of 1935 (PUHCA) and authorize
the FERC and state PUCs to examine books and records of public utilities
and their affiliates to protect ratepayers. The Chairman of the House Sub-
committee on Telecommunications & Finance has announced his intent to
introduce companion legislation in the House.

The repeal of PUHCA would allow fourteen existing registered hold-
ing companies to compete on the same basis as the approximately 100 hold-
ing companies presently exempt from PUHCA and other electric utilities
not organized as holding companies. S. 1317 recognizes that the constraints
imposed by PUHCA on the business activities of registered holding compa-
nies are no longer necessary because of the developments in the industry
since PUHCA'’s enactment in 1935. Federal and state rate regulation
would continue, however, to protect against unreasonable rates. For exam-
ple, under the bill, the FERC would have access to books, records,
accounts and other documents of a holding company and its affiliates and
subsidiaries that are relevant to costs incurred by a public utility company.

The bill also would assure state PUCs access to the books and records
of a holding company and its affiliates to the extent necessary to discharge
their responsibilities effectively. To obtain such books and records, a state
commission would have to identify the relevant materials in writing in rea-
sonable detail during a state commission proceeding. In addition, the state
commission would have to agree to terms and conditions to prevent against
unwarranted disclosure to the public of trade secrets or sensitive commer-
cial information. The bill would not affect the ability of state commissions
or the FERC under existing law to determine whether utilities should
recover costs incurred by affiliate companies.

The proposed legislation, including the provisions governing access to
books and records, would not apply to entities previously exempted from
regulation under PUHCA. However, the FERC could institute proceed-
ings to terminate any such exemption for rate regulatory purposes or to

185. S. 1317, 104th Cong., 1st Sess. (1995).
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protect consumers. The FERC also could exempt persons or transactions
otherwise subject to continuing regulation if it determines that such regula-
tion is no longer necessary for rate regulatory purposes. The FERC would
have to consult with affected state commissions before granting such an

exemption.
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