
Report of The Committee 
On Regulations - Parts 11 and 111 

of The Federal Power Act 

1983 was the year of the Federal Energy Regulatory Commission's long-awaited 
decision on rate-making treatment for Construction Work in Progress (CWIP). 
Compared to what we have since seen of 1984, however, calendar year 1983 was a 
relatively quite time for FERC, in which many pending initiations remained 
incomplete. T h e  Commission's decisions were sustained to a remarkable degree on 
appeal during 1983. 

Section I1 below summarizes Commission rulenlaking orders issued during the 
1983 calendar year; Section 1 1 1 ,  Commission opinions in 1983; and Section IV, court 
decisions in 1983; all as relevant to Parts I1 and I11 of the Federal Power Act. 

During 1983, the Commission issued final rules in six rulemaking proceedings 
encompassi~lg a wide range of subjects. Three of the new rules implement 
significant policy decisions of the Commission, while the remaining three new rules 
are directed toward a continuation of the Cornmission's effort to reduce unnecessary 
reporting requirements and toward minor procedural matters. 

A. P o l b  Rulings 

1. T h e  most controversial of the Commission's new rules was issued in Docket 
No. RM81-38 and deals with the ratemaking treatment of utility investment in 
construction work in progress. Prior to the institution of Docket No. RM81-38, the 
Commission's rules, established pursuant to Order No. 555 (Docket No. RM75-13), 
permitted the inclusion in rate base of investment in construction work in progress 
related to pollution control and conversion facilities, while permitting the inclusion 
of other investment in construction work in progress only upon a showing of severe 
financial distress. Pursuant to its Final Order No. 298 issued in Docket No. 
RM81-38, 23 FERC 7 61,224 (1983), the Commission amended its rules so as to 
permit the inclusion in rate base of u p  to 50% of a utility's investment in construction 
work in progress, without regard to the financial condition of the utility. Order No. 
298 left unchanged the ratemaking treatment of investment in construction work in 
progress related to pollution control and conversion facilities. During the first two 
years of the Commission's new construction work in progress rule, rate increases 
attributable to the inclusion in rate base of investment in construction work in 
progress (other than that related to pollution control and conversion facilities) may 
not exceed six percent per year. T h e  new rule is codified at 18 C.F.R. $ 35.26. 

Order No. 298 was appealed to the United States Court of Appeals for the 
District of Columbia Circuit by a variety of parties. The  appeals were consolidated 
and are pending before the Court in .\.lid-Tex Electric Cooperative, Inc. v. FERC, 
Case Nos. 83-2058, et al. 
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2. In another area, the Commission issued a final rule which reversed the 
long-standing interpretation of its suspension authority under the Federal Power 
Act and the Natural Gas Act. In its Order on Rehearing, Clarifying Prior Order, and 
Reinterpreting Statutory Suspension Authority issued in Middle South E ~ L P ~ ~ J ,  Inc.,' 
the Commission, on May 24, 1983, held that the traditional interpretation of its 
suspension authority, applied for nearly 40 years and repeatedly sustained: which 
permitted suspension of changes in existing rates, but which precluded suspension 
of initial rates, was too narrow and was inconsistent with the Commission's 
responsibility to insure that all rates arejust and reasonable. The  Commission thus 
held that the suspension authority granted by the Federal Power Act extended to 
initial rate filings, as well as to rate changes. In accordance with its holding in Middle 
Sotith Energy, Inc., the Commission, on the same day, issued Order No. 303 in Docket 
No. RM83-21, 23 FERC 161,278, rehearing denied, 24 FERC 161,205 (1983), - 
and thereby revised its rules to provide for the suspension of initial rates filed under 
the Federal Power Act and the Natural Gas Act. 

3. T h e  third policy decision by the Commission was issued in Order No. 352 in 
Docket No. RM83-62, 25 FERC 7 61,378 (1983). Order No. 352 amends the 
Cornmission's rule governing expenses which may be reflected in the fuel 
adjustment clause. Under the amended rule, all costs (both reservation and energy) 
associated with purchases of economic energy are eligible for reflection in the fuel 
adjustment clause. However, several tests must be met under the Commission's new 
rules in order for such costs toqualify for fuel adjustment clause reflection. First, the 
purchases must be for periods of twelve or fewer months. Second, the purchases 
must be made solely for economic, and not for reliability, purposes. T h e  question of 
whether the purchase is a reliability purchase rather than solely an economic 
purchase is to be answered on a case-by-case basis, based upon reasonable forecasts 
of conditions expected to occur on the purchasing utility's system for the duration of 
the purchase, with reference to the reliability criteriori of the individual purchasing 
utility. Third,  the total purchase cost must be less than the buyer's total avoided 
variable cost. This total cost test rnust be met both at the beginning, and at the end, of 
the purchase transaction. Thus, if the total purchase cost of the transaction is initially 
estimated to be less than the purchasing utility's total avoided variable cost but it is 
later determined that the actual total purchase cost exceeds total avoided variable 
costs, then the purchasing utility must include the difference between the total cost 
of the purchase and the total avoided variable cost as a credit in its fuel adjustment 
clause calculation for the first adjustment period after the purchase. T h e  revised 
rule is codified in 18 C.F.R. $ 35.14. 

B. Reporting Requirements arul Procedural Matters 

1. With respect to its efforts to reduce unnecessary reporting requirements, 
the Commission issued Order No. 353 in Docket No. RM83-9, 25 FERC 161,376 
(1983), addressing the cost of service data reporting requirements adopted under 

'Docket No. ERX'L-616, 23 FERC 7 61,277 (1983). rt'l~t'onl~g d e n r ~ d ,  24 FERC ll 61,206 (1983), 
prtition,fo,- I.YIJZPUI clocket~d,  No. 82-1362 (D.C. Cir. June 9, 1983) (argued March 8 ,  1984). 

'See, e .g . ,  Indiana & M.M.D.A. v. FERC, 659 F.2d 1193 (D.C. Cir. 1981). 
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Section 133 of the Public Utility Regulatory Policies Act of 1978, 16 U.S.C. 9 2643 
(PURPA). By Order No. 353, the Commission revised the data reporting 
requirements so as to reduce somewhat the PURPA data which must be filed and so 
as to permit the data to be filed bienially either on June 30 01- concurrently with the 
filing of a retail ratecase. In addition, by Order No. 353, the Commission granted an 
exemption from the PURPA Section 133 data reporting requirements to all small 
utilities, and to a long list of other individual utilities which had demonstrated that 
the filing of the data served no useful purpose andlor was not cost beneficial. 

2. Further reductions to reporting requirements were madeby Order No. 282 
issued in Docket No. RM82-10,22 FERC 7 61,135 (1983). Docket No. RM82-10 was 
instituted to revise the Commission's Form 12, "Power System Statement." Pursuant 
to Order No. 282, the Commission deleted several schedules and certain data 
elements from Form 12 to be filed in 1983 covering the year 1981, reduced the 
number of utilities required to submit Form 12, and eliminated the requirement 
to file Form 12 for years after the 1981 collection period. T h e  former contents of 
this form, however, are still being collected in large part by DOE on a replacement 
form. 

3. On the procedural front, the Conlmission issued Order No. 289 in Docket 
No. RM83-58, 23 FERC ll 61,065 (1983), pursuant to which the Commission 
adopted, with one exception, the latest edition of A linfonn System of Citation (the 
"blue book") as the preferred method of citation in documents filed with the 
Commission. 

C. Pending Rulemakings 

At the end of 1983, the Commission's rulemaking calendar included the 
following dockets pending under Parts I1  and I11 of the Act: 

Rh.184-1 FOIA request fees (final rule issued 4120184, 27 FERC 51 61,095 
(19841, 

RM83-68 contested settlement procedure, 
RM83-66 revisions of Uniform System of Accounts, 
RM83-34 interlocking positions (final rule issued 5110184, 27 FERC 51 61,228 

(1984), 
83-1 1 Form 423 revision, 
RM-83-1 rules of practice and procedure (final rule issued 5/16/84,27 FERC 

51 61,260 (1984), 
Rh.182-38 FERC fees, 
RM82-35 FERC fees, 
RM80-36 generic rate of return on common equity, and 
RM79-52 reporting capacity shortages (interim rule issued). 

4. Commission Jurz.sdiction and Authority 

T h e  Commission held inpublic Senlice Colnpany of New Mexico, Opinion No. 164, 
23 FERC 51 61,218 (1983), that it is not required to find each rate component, such as 
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return on equity, unjust and unreasonable in a Section 206 proceeding as a 
prerequisite to establishing new rates. Rather, the Commission stated that it must 
find that existing rates are unjust and unreasonable in order to establish new rates, 
and once it does so find, the Commission is not controlled by any specific element of 
existing rates in setting new just and reasonable rates. 

In Arizona Pl~bllc Seruice C m p a n j ,  Opinion 177, 23 FERC 7 61,419 (1983), the 
Commission held that it has authority under Section 206 of the Federal Power Act to 
adjust rates upward if the return actually earned under existing rates is less than that 
found to be the minimum reasonable return in a current proceeding. 

See also Order No. 303, reinterpreting the Commission's authority to suspend 
initial rate filings, discussed in Section I1 above. 

B.  Cost of Set-uice 

1. Rate Base 

a. Accrued unbilled revenues. In Southwestern Public Service Company, Opinion 
No. 162,22 FERC 7 61,341 (1983), the Commission ruled that amounts which reflect 
fuel costs incurred, but not yet billed, under a fixed rate (as opposed to cost of 
service) fuel clause, do not represent an asset of the utility and therefore may not be 
included in rate base. Consequently, the Commission stated that, where accrued 
unbilled revenues have been improperly included in rate base, it is necessary to 
make a correcting entry which reduces retained earnings by the amount of the 
estimated unbilled revenues. 

b. Alloulance for funds used during con.rtruction. In Kentucky Utilities Company, 
Opinion No. 184, 24 FERC 7 61,158 (1983), the Commission reiterated its policy 
which requires computation of AFUDC using the gross-of-tax method unless 
some other regulatory agency having jurisdiction over the utility requires use of 
the net-of-tax method. 

c. Cash working capital. Pending completion of the rulemaking convened in 
Docket No. RM79-49 and absent record evidence that actual fossil fuel and 
purchased power lags are reasonable, the Commission concluded in Commonwealth 
Edison Company, Opinion No. 165, 23 FERC 7 61,219 (1983), that it is appropriate 
to calculate the cash working capital allowance based upon the standard 45-day 
formula method. 

In Delmal-ua Power and Light Company, Opinion No, 185, 24 FERC T[ 61,199 
(1983), the Commission calculated cash working capital by use of the 45-day 
formula, adjusted for actual fossil fuel and purchased power expense lags. Further, 
in the absence of proof that maintenance of compensatory bank balances was 
essential to the ability of the company to secure bank loans, the Commission 
excluded such balances from the cash working capital calculation. On rehearing, 
Opinion No. 185-A, 24 FERC 7 61,380 (1983), the Commission ordered that 
calculation of the cash working capital allowance be made solely on the 45-day 
formula, without any adjustment, finding that adjustments for fossil fuel and 
purchased power expense lags were appropriate only when such lags were fully 
developed and reliable. 
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In  Public Service Cmllpany of'New Mexico, Opinion No. 164, 23 FERC 161,218 
(1983), the Commission stated that pending additional analyses with respect to the 
question of the appropriate method for calculation of cash working capital, and 
where the effect of negative cash working capital is de minimus, a deduction from rate 
base for negative cash working capital should not be made. 

d .  Construction Work i r ~  Progress. The Commission determined, in Pz~bLic 
Serz~ice Company of'New Mexico, Opinion No. 164, 23 FERC 7 61,218 (1983), that an 
exception to Order No. 555, which generally permits pollution control construction 
work in progress in rate base, was warranted where the customer would not receive 
benefits from the plant for at  least six years due to sale of one-half of the output of 
the plant. Thus, inclusion of construction work in progress in rate base for pollution 
control purposes was disallowed. 

The  Commission stated in Del?narva Power and Light Conlpany, Opinion No. 189, 
25 FERC 161,022 (1983), that a reservoir constructed to regulate the incursion of 
salt water into estuarine areas which naturally contain fresh water is not a pollution 
control facility as defined by Order No. 555 and therefore does not qualify for 
construction work in progress inclusion in rate base. 

Radiation control facilities are not pollution control facilities as defined by 
Order No. 555, and, therefore, construction costs associated with such facilities 
must be excluded from rate base. Deln~arva Power und Light Corr~pany, Opinion No. 
185, 24 FERC 7 61,199 (1983). 

e. Contributions in  Aid of Construction. T h e  Commission held in 
Commonwealth Edzion Cmnpany, Opinion No. 165, 23 FERC 7 61,219 (1983), that the 
proper accounting for a contribution in aid of construction is to include the 
contributed amount in jurisdictional rate base, then reduce the rate base allocated to 
the contributing customer by the full amount of the contribution. 

f. Estimatrd Rate Base. Estimated amounts of plant-in-service which vary less 
than 1% from actual total rate base allocated to a customer are not unreasonable and 
should be accepted, the Commission said in Delmarua Pozuer ar~d Light Company, 
Opinion No. 185, 24 FERC 7 61,199 (1983). 

g. Operating Reserves. In response to an argument that funds for operating 
reserves were supplied in part by ratepayers, the Con~mission ordered the exclusion 
of operating reserves from rate base in Delmama Power and Light Company, Opinion 
No. 185, 24 FERC 7 61,199 (1983). 

h. Test Year Plant in S~rvice. In keeping with the test year ratemaking 
principle which excludes from rate base a unit placed into service after the test year, 
the Commission stated in Delmarva Power a td  Light Company, Opinion No. 189, 25 
FERC 1 61,022 (1983), that units which are retired from service during the test year 
should be included in rate base. 
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2. Expenses O t / ~ r  Than Fuel 

a. Customer Senwe arld I nformntion Expenses. In drizona Public S~r.r)zce 
Cmnpatzy, Opinion No. 177,23 FERC 7 61,419 (1983), the Commission did not permit 
an allocation of customer service and  information expenses to wholesale customers 
where the evidence was inadequate to show that wholesale customers benefitted, 
directly or indirectly, from such expenditures. 

b. Depeciatio7z. In Commonwealth Edlson Company, Opinion No. 165, 23 
FERC 7 61,219 (1983), the Commission adopted depreciation rates of 2.96% for 
fossil steam production plant and 3.45% for nuclear plant based upon an average 
life straight line method of depreciation. In  so doing, the Commissiorl rejected the 
argument that the average life straight line methodology would necessarily leave 
some costs - such as those for future additions to the underlying facility - 
urldepreciated after the plant is retired. 

In  affirrning the Administrative Law Judge's use of a 3.82% depreciation rate 
on nuclear power plant in Delman~a Power and Light Comfiany, Opinion No. 185, 24 
FERC 7 61,199 (1983), the Corllmission disagreed that the 3.82% rate was 
appropriate simply because approved by the state commission with primary 
regulatory control over the company, but nonetheless concluded that some 
justification for the use of the 3.82% rate could be found in the record before the 
Commission. 

c. Estimated Expeu.ces. In Dal~nanw Pozler and Light Comparly, Opinion No. 
189,215 FERC 7 61.022 (1983), the Commission reiterated its position that actual test 
year figures should not be substituted for estimated figures if the estimates were 
reasonable w.hen made and will not produce unreasonable results. 

d .  Post-Test-Ear Expenses. In  Arizona Public Senlice Cvnpany, Opinion No. 
177, 23 FERC Y 61,419 (1983), the Commission refused to depart from the test-year 
concept of ratemaking by not requiring a credit against the revenue requirement for 
any revenues which might be received from sales of excess capacity subsequent to 
the test year. T h e  Commission questioned the fairness of requiring a credit for 
post-test year sales without also permitting an increase in expenses for post-test year 
cost irlcreases. 

e. Reuenz~r Credits. In  Delman~a Power and Light Com,pany, Opinion No. 185, 
24 FERC 7 61,199 (1983), the Commission concluded that the appropriate 
ratemaking treatment for amounts received by the company from claims against a 
contractor of a cancelled plant was to amortize the gross amount of the credit over a 
nine year period, with the annual revenue reduction allocated to customers on the 
basis of the productiun plant allocator. O n  rehearing, Opinion No. 185-A, 24 FERC 
1 61,380 (1983), the amortization period was reduced to five years at the request of 
the company. 

f. Tax Expense. The Commission rejected a proposal by intervenors in 
Arizoua Pziblu: Serulcr Comparn, Opinion No. 1'77. 23 FERC 1 61,419 (1983), to 
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calculate investment tax credits based upon "actual" retail revenues rather than 
estimated reveniles. T h e  Commission noted that the proposal was inconsistent with 
its future test year scheme of rate regulation and that, in any event, the intervenors' 
proposal did not reflect actual revenues. 

Following the methodology used in Opinion No. 54, the Commission, in 
Delmarva Power and Light Company, Opinion No. 185, 24 FERC r[ 61,199 (1983), 
approved a methodology of interest synchronization which calculated the interest 
expense for tax purposes by multiplying the weighled cost of long-term debt times 
rate base. T h e  cost of long-term debt used in the methodology approved by the 
Commission was determined by using [he same interest as that used in the rate of 
return calculation. 

The  Commission stated inllelmama Power and Light Company, Opinion No. 185, 
24 FERC 7 61,199 (1983), that where Delmarva had chosen an Option 3 ratemaking 
lrealment for investment tax credits respecting pre-1981 property additions 
pursuant to 5 46(Q of the Internal Revenue Code, the accumulated deferred credits 
will be deducted from rate base. 

In Delm,arva Power and Light Company, Opinion No. 189, 25 FERC r[ 61,022 
(1983), the Commission stated that, because of the Commission's history with respect 
to normalization versus flow-through accounting and in light of the Commission's 
existing full normalization policy, there is a corresponding presumption of 
underfunding in a utility's deferred tax account. Consequently, there is also a 
presumption that "excess" amounts resulting from the decrease in the corporate tax 
rate from 48% to 46% d o  not result in overfunding of the deferred tax account and 
the burden of proof of overfunding is on the party challenging that presumption. 

In Neul England Power Company, Opinion No. 49-C. 25 FERC 7 61,009 (1983), 
the Commission followed the stand-alone tax policy announced in Colunrbia Gulf 
Transmission Cmnpanj, Opinion No. 173. Thus, since none of the expenses which gave 
rise to the parent utility's tax deductions and consequent tax savings were reflected 
as expenses in establishing the subsidiary utility's rates, the Commission stated that 
the utility subsidiary should be considered as a separate entity for tax purposes and 
its rates should not be reduced to reflect the parent utility's savings. 

Based on Commission precedent and pending a reevaluation of Commission 
policy, investment tax credits must be normalized, thc Commission said in 
So~ithul~.stcrn P71blic S~r~ l i ce  Comnpnmty, Opinion No. 162, 22 FERC 7 61.341 (1983). 

3. Fuel Expense 

d .  Fuel Exp~nse and Reilpnup S~r~chronzzatron. In Delmnuric~ Power and Lzght 
Company, Opinion No. 185, 24 FERC 7 61,199 (1983). the Commission required the 
Colr~pany to refile its cost of service so as to reflect synchronized test period fuel 
expenses and fuel revenues. 

b. F u ~ l  Procurement Pructices. Absent a prrma faciu case showing that 
customers had been subjected during preced~ng years to overcharges due  to 
non-compliance by fuel suppliers with fuel contracts, an investigation into a 
company's fuel procurement practices duling those earlier years is not warranted, 
the Conlmission stated in Drlmcir7)a POUI(V- ~ n d  L ~ g l ~ t  Company, Opinion No. 185, 24 
FERC 7 61,199 (1983). 
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c. Purchases Frmn Aflliated Sources. In Public Service Company of New Mexico, 
Opinion No. 164, 23 FERC 761,218 (1983), the Commission found that, where a 
utility owns an interest in coal mines and where the coal prices paid by the utility for 
coal purchased from the mine are reasonable when judged by the market test, it is 
not appropriate to reduce the coal price reflected in rates by the amount of 
economic interest payments received by the utility from the sale of the coal. 

d.  Spent Nuclear Fuel. The Commission concluded in Boston Edison 
Company, Opinion No. 156-B, 23 FERC 7 61,176 (1983), that its allowance as an 
element of cost of service of estimated disposal costs for spent nuclear fuel does not 
supersede and is not inconsistent with the Nuclear Waste Policy Act. 

In Delmarva Pou~er and Light Company, Opinion No. 185, 24 FERC 7 61,199 
(1983), the Commission concluded that spent nuclear fuel does not have a positive 
salvage value at  this time, and that it is appropriate to reflect as an element of cost of 
service nuclear fuel disposal costs in the amount of 1 mill/kwh, or approximately 
$168/kg - the amount set forth in the Nuclear Waste Policy Act. The  Commission 
further ordered refunds of amounts collected, without Commission permission, for 
nuclear fuel disposal costs during prior. periods. 

e. Ert Pouler. In Penn.ylvania Power b' Light Company, Opinion No. 176, 23 
FERC 7 61,395 (1983), the Commission approved a waiver of its Rules and 
Regulations governing the fuel adjustment clause so as to permit the utility to 
exclude from its fuel clause the effect of test power during test operations of the 
utility's new nuclear plant and to apply the fair value of the test power, which would 
include fuel savings, as a credit to the construction work in progress account. The  
Commission stated that such action would avoid the problem of intergenerational 
inequity which would result if current ratepayers received the benefits of fuel 
savings from a plant not yet included in rate base, and would be consistent with its 
accounting regulations. 

C. Cost Allocation 

1. Allocation of Demand Costs 

In developing a demand cost allocator, it is appropriate to apply historical 
coincidence and load factors to the sales forecast to compute class and system peaks, 
the Commission said in Kentucky Utilities Company, Opinion No. 184, 24 FERC 
7 61,158 (1983). 

In Southwestern Public Service Company, Opinion No. 162, 22 FERC 7 61,341 
(1983), the Commission noted that in determining whether to adopt the 3-CP or the 
12-CP method of demand cost allocation, the us? of new plant (to meet peak demand 
or merely to reduce base load energy costs) as well as the type of new plant (base load 
or peaking) must be considered. The  Commission then found that use of the 3-CP 
method was appropriate even where base load units were planned and constructed 
when, because of growth in peak demand, those base load units are used to meet 
peak demand. 

In Wisco~lsin Public Service Corporation, Opinion No. 194, 25 FERC 7 61,101 
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(1983), the Commission was faced with the appropriateness of increasing the level of 
demand costs allocated to wholesale interruptible customers following the 
implementation of interruptible rates at the retail level. The  Commission found that 
such an  increase was just and reasonable and made a corresponding assignment of 
revenue credits to the wholesale interruptible customers in recognition of increased 
reservation sales made possible by the implementation of the interruptible rates. 

In Arizona Public Serzlice Commission, Opinion No. 177,23 FERC 7 61,419 (1983), 
the Commission adhered to its policy of allocating capacity costs based upon actual 
or  projected peak demand for wholesale customers and thus rejected Arizona's 
proposal to allocate capacity costs based upon contract minimums. 

In Delmarva Power and Light Company, Opinion No. 185, 24 FERC 7 61,199 
(1983), the Commission stated that customers served under an interruptible load 
tariff should share no responsibility for peak load under a peak demand cost 
allocation methodology and therefore should be excluded in determining the 
percentage responsibility of each class under the 12 CP demand cost allocation 
methodology. In Opinion No. 185-A, 24 FERC 7 61,380 (1983), the Commission 
held that this treatment is consistent with the inclusion of a demand charge in the 
rate for energy sold to non-firm customers, which demand charge is then credited 
against cost of service for the benefit of full requiremerlts customers who bear 
capacity costs. 

2. Transmission Loss Factors 

In Delmerun Pouler and Light Company, Opinion No. 185, 24 FERC 7 61,199 
(1983), the Commission reaffirmed its policy, announced in Opinion No. 110, that 
transmission loss factors must be supported by record evidence which is reliable and 
is based on voltage and type of line and customer class. 

D. Captal Structure and Return 

1. Capital Structure 

InPhiladelphia Electric Company, Opinion No. 197, 25 FERCI 61,165 (1983), the 
Commission stated that, as a general rule, when a subsidiary is wholly financed by its 
parent, the consolidated capital structure of the parent should be imputed to the 
subsidiary. However, the Commission found that application of the general rule was 
inappropriate where the consolidated capital structure had not been used to 
establish rates for the parent in its last rate case and where the risks of the parent and 
the subsidiary were substantially different. 

2. Return on Equiq 

In New England Power Company, Opinion No. 158,22 FERC I 61,123 (1983), the 
Commission authorized a return on equity of 16.14%. This return was derived using 
a dividend yield of 11.95% to 12.44%, a dividend growth rate of 2.4% to 4.0% and an 
adjustment for flotation costs estimated at 5% of the gross proceeds from new 
shares. The Commission emphasized that in determining dividend yield, the data 
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used must be the most current historic data available and the periods used for yields 
and stock prices must match. The  Commission also reaffirmed its practice of 
excluding the utility's investment in the Yankee companies (companies which own 
and operate nuclear generating plants and which are partially owned by the utility) 
from the utility's common equity in calculating the rate of return, since the rate of 
return for each Yankee company is determined in a separate proceeding on a stand 
alone basis and thus an inclusion of the Yankee investment in the utility's equity 
would result in the utility earning a double return on that investment. 

I t  is proper to reduce a utility's equity by ADITCs, sirice the ADITC account 
should earn only the overall rate of return and not the return on equity rate, the 
Commission stated inSo7~thwesternPublicSeruice Companv, Opinion No. 162,22 FERC 
7 61,341 (1983). 

In  Delmarutl Power and Liglzt Comparv, Opinion No. 189, 25 FERC 7 61,022 
(1983), the Commission clarified that a growth rate which is reliable for use in a DCF 
analysis cannot be based solely on historical, or backward-looking, data. 

3. Rate of' Return 

Unless a unit sales contract clearly provides to the contrary, it is appropriate to 
use incremental costs associated with the given unit, rather than systemwide 
embedded costs, to calculate the rate of return under a unit sale contract, the 
Commission said in Public Service Company of'Neu1 Hampshire, Opinion No. 161, 22 
FERC 7 61,229 (1983). The  Comnlission further found that under a true 
incremental costing approach, the rate of return is calculated by using the capital 
structure and cost of capital at the time the bulk of the project is completed, with an 
updating or11 y for the costs of common equity. In  Opinion No. 161-A on rehearing, 
23 FERC 7 61,326 (1983), the Commission rejected the utility's request to adjust the 
calculated rate of return to reflect, at  the cost of common equity, internal financing 
associated with the unit subsequent to the time when the bulk of the project was 
completed. The  Commission found that the requested adjustment failed to take into 
account the depreciation which had provided a return of capital on the unit since the 
time the unit was completed. 

I n  Public Service Company oJ'New ~Vexico, Opinion No. 164, 23 FERC 7 61,218 
(1983), the Commission found that arbitrage income should be used to reduce long 
term debt and further found that the arbitrage should be amortized over the book 
life of the asset with respect to which the bonds giving rise to the arbitrage were 
issued. 

E. Rate Design 

I n  its Order on Rehearing indrizona Publzc Servtce Company, Opinion No. 177-A, 
25 FERC 7 61,166 (1983), the Commission requ~red  the Company to calculate unit 
denland charges by divid~ng contract billing demands, rather than projected 
non-coincidental peak demands, into allocated demand costs. 

T h e  Commission rejected the proposal for a rate tilt inDelmarz~c~ Powerand Ltght 
Company, Opinion No. 189,25 FERC 7 61,022 (1983), based upon its finding that the 
record evidence failed tojustify a departure from the Commission's policy against 
non-cost-based rate tilts. 
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1. Demand Ratchet 

I n  Kansas Gas and Electric Company, Opinion No. 188, 25 FERC r[ 61,007 (1983), 
the Commission reiterated its general rule disallowing use of a demand ratchet in 
conjunction with the 12-CP method of demand allocation absent proof by the utility 
that an exception to the general rule was justified. The  Commission then deferred 
ruling on the merits of the request for a demand ratchet, permitting the Company to 
provide further evidence in support of the ratchet in a subsequent proceeding. 

In  Commonwealth Ed i~on  Company, Opinion No. 165, 23 FERC 7 61,219 (1983), 
the Commission adopted an 80% demand ratchet based upon a 4-CP demand 
allocation method, finding that such a ratchet provides rate stability yet still 
recognizes the peak use demand cost responsibility within the customer class. 

2. Time of Daj Rates 

In R:i,~consin Electric Power Con~patlv, Opinion No. 186B the Commission adopted 
time differentiated rates based on marginal cost pricing, with peak rates applied 
from 8 a.m. to 8 p.m. T h e  energy component of the rates was based upon pure 
marginal costs and the demand component was based upon less than full long-term 
marginal cost in order to reconcile revenues received to the traditional revenue 
requirement. T h e  Commission stated that time-differentiated rates are a variation 
of, and improvement over, traditional pe&-load pricing methodologies. The  
Comn~ission further stated that use of marginal costs as the basis for the time 
differentiated rates results in a more accurate tracking of costs, a more accurate 
price signal, and improved economic efficiency. 

3. Customer Clmsification 

In determining whether or not  holesa sale customers are sufficiently diss~milar 
to warrant their placement in different rate classes, it is appropriate to look to all 
factors, not only to load and coincidence factors, the Commission said in Krntuckj 
L'tzlztze~ Corr~pany, Opinion N o .  184, 24 FERC 7 61,158 (1983). 

1. Economy Purchases. 

In Ohio EdL~on Compar~j, Opinion No. 170, 23 FERC 7 61,344 (1983). the 
Commission stated that in order to provide an incentive for coordination 
transactions or  to meet other policy objectives, rates may be based on costs which are 
less closely related to strict accounting costs and ~vhich more nearly approximate 
economic costs. The  Commission subsequently approved emergency rates \vhich 
included an uncapped 10% adder, and approved a 30 mill per k w h  minimum 
charge for emergency service. 

T E R C  761,204 (1983),petition for reulew dockrtrd sub nom. Electric Consumer Council v. FERC. No. 
84-1006 (D.C. Cir. Jan. 1 I ,  1984). 



482 ENERGY LAW J O U R N A L  Vol. 5:2 

The  Commission also found inOhzo Edzson Company, Opinion No. 170,23 FERC 
161,344 (1983), that it is reasonable to recoler relenues foregone from economy 
energy transactions as an out-of-pocket cost of providing emergency power and 
non-displacement energy, but that foregone relenues should not be included in the 
10% adder otherwise applicable to these transactions. 

Finding that a split-savings pricing scheme provides benefits to both the buyer 
and the seller and assures the efficient use of generating resources, the Commission, 
in Commonw~alth Eduon Company, Opinion No. 165, 23 FERC 1 61,219 (1983), 
approved a rate schedule for economy purchases based upon a split-savings 
formula. For maintenance and emergency purchases, the Commission approved a 
price set at 110% of the seller's incremental costs. 

In Kc3ntucky Utzlztles C m ~ p a n y ,  Opinion No. 169, 23 FERC 1 61,317 (1983), the 
Commission fdund that a required three year notice of cancellation for customers 
with loads of less than 25 mW and a required five year notice of cancellation for 
customers with loads of 25 rnW or greater were reasonable in light of planning 
needs of the utility, and that a provision requiring that the notice of cancellation be 
accompailied by a specification of the new sourceand date of supply and an affidavit 
from the new supplier was just and reasonable to insure good faith by customers 
when giving notices of cancellation. On rehearing, in Opinion No. 169-A, 25 FERC 
161,205 (1983), the Commission limited the aggregate loss of load to which the 
utility could be subjected as a result of customer cancellations to 25 mW during any 
one year. 

3. Restricted Seruice. 

In Kentucky Utilities Company, Opinion No. 169, 23  FERC 7 61,317 (1983), the 
Commission found that a provision in the utility's rate schedule which made service 
under the schedule available solely to full requirements customers, and not to 
partial requirements customers, constituted a change in service. Since, according to 
the Commission, the utility had not justified the change, the Commission ordered 
the restriction removed. In Opinion No. 169-A on rehearing, 25 FERC 7 61,205 
(1983), the Commission affirmed its action removing the restriction. In  doing so, 
however, the Commission clarified that it did not intend to make service under the 
schedule available to all customers in all circumstances, but rather intended solely to 
prohibit the utility from foreclosing use of the schedule to partial requirements 
customers. 

4.  Termination of Rate Schedule. 

Where a contract on file with the Commission as a rate schedule has not been 
used to conduct business for a number of years, and is unlikely to be so used in the 
future, it is appropriate to terminate both the rate schedule and the Commission's 
investigation into the contract and related practices and agreements, the 
Commission stated in Pacific Pou1c.r V Light Company, Opinion No. 175. 23 FERC 
1 61,402 (1983). 
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G. Discrirninatoqr Practices 

Relying upon Central IllinoisP~cblic Service Cmpany, Opinion No. 142, 20 FERC 
1 61,043 (1982), the Commission determined in Kansas Gas and Electric Cmpany, 
Opinion No. 188, 25 FERC 7 61,007 (1983), that a temporary difference in rates 
charged to cooperative versus municipals which was logically explained, did not 
involvebad faith or  improper conductby the utility, and was not shown to be likely to 
result in actual competitive harm or  other undue discrimination, did not violate 
Sections 205(b) and 206 of the Federal Power Act. 

Upon remand of Opinion No. 54, 8 FERC 1 61,083 (1979), from the United 
States Court of Appeals for the District of Columbia Circuit, the Commission 
determined in Alabama Pourer Company, Docket No. E-8851, Opinion No. 54-A, 23 
FERC 61,392 (1983), that rates are not "unduly" discriminatory simply because a 
disparity of 0.45% exists in rates of return earned from two customers within the 
same class. The  Commission stated that such disparities are inherent when two or 
more customers are placed in the same rate class, and that there is no undue 
discrimination if the rate classification is reasonable. 

The  fact that the estimated cost of spent nuclear fuel disposal is reflected in the 
rates of only one of a utility's various customers does not result in discriminatory 
rates for that customer when the spent nuclear fuel allowance is justified on the 
record, the Commission said in Boston Edkon Company, Opinion No. 156-C, 23 FERC 
161,410 (1983). 

The  Commission stated inDelmaruaPower and Light Company, Opinion No. 185, 
24 FERC 7 61, 199 (1983), that a temporary disparity in rates between customer 
classes which arises as a result of settled versus litigated rates, and not as a result of 
bad faith or improper conduct by the utility, is not unlawful absent actual 
competitive harm or evidence that the disparity would otherwise be unduly 
discriminatory. 

H. Wheeling 

Southeastern Power Administration v. Kentucky Utilities Company, Opinion No. 198, 
25 FERC 7 61,204 (1983),rehearingdenled, 26 FERCn 61,127 (1984), was a case of first 
impression before the Commission involving the interpretation of the Commission's 
authority to require wheeling granted by the Public Utility Regulatory Policies Act 
of 1978, Pub. L. No. 95-617, 92 Stat. 3117 (1978) (PURPA). The  case was initiated 
upon the application by the Southeastern Power Administration (SEPA) for an 
order to compel Kentucky Utilities Company (Kentucky) to wheel to certain 
municipal systems power and energy generated by SEPA after attempts by SEPA 
and Kentucky to negotiate a wheeling agreement were unsuccessful. The  
Commission denied SEPA's request on the grounds that its authority to order 
wheeling under PURPA is limited and may not be invoked where an order to wheel 
would affect the competitive relationship between the wheeling utility and the party 
who seeks to have the power wheeled vis-a-vis the customers to be served. 
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I.  Bulk Power Experimental Ratrc 

In  Public Seruzce Compa~ry of New MPXICO, Opinion No. 203, 25 FERC 7 61,469 
(1983), the Commission approved as just and reasonable a much-publicized 
experimental rate for bulk power transactions among four utilities doing business in 
the Southwestern United States. Under the experiment, which may continue for no 
more than two years, the utilities agreed "to trade in two fairly standardized 
commodities, economy energy and block energy." With certain limitations, the 
utilities must make their transmission facilities available to each other for such 
transactions involving economy energy and block energy. The  price for sales of 
economy and block energy may vary, so long as the price hlls within a zone delimited 
at the upper  end by twice the average fully allocated cost for the participating 
utilities and at the lower end by half the average regional incremental running cost. 
With respect to accounting for revenues received under the transactions, the utilities 
must apply 75% of the revenues received as a credit against fuel and purchased 
power expense and may retain the remaining 25% for the benefit of their 
shareholders. T h e  Commission emphasized that the filing approved in Opinion No. 
203 was indeed an  experiment, which it characterized as "highly significant," and 
explained the Commission's interest in the filing as the potential of the filing "to help 
us examine our  regulation of coordination sales to ensure that we are administering 
the Federal Power Act in a manner which ensures that electricity is being produced 
at the lowest possible cost." 

Amrrican Paper Institute v. American Electric Power Service Corpm-ation, - U.S. - , 
76 L.Ed.2d 22,103 S.Ct. 1921 (1983). American Electric Power Service Corporation 
appealed two of the Commission's cogeneration rules issued in 1980 (Order No. 69) 
to implement Section 210 of PURPA. Specifically, the first rule required electric 
utilities to purchase energy from qualifying cogenerators and small power 
producers (qualif).ing facilities) at a rate equal to full avoided cost, and the second 
rule required the utilities to make such interconnections with qualifying facilities as 
are necessary to effect purchases or sales of electricity authorized by PLTRPA. The  
Court of Appeals held that the Commission had not adequately explained its full 
avoided cost rule and had exceeded its statutory authority in promulgating the 
interconnection rule. American Electric Powrr Servicr Cmp. v. FERC,  675 F.2d 1226 
(D.C. Cir. 1982). The  Supreme Court reversed. Central to the Supreme Court's 
decision was the intent of' Congress to encourage and facilitate cogeneration and 
small power production. 

T h e  Court held that it was not unreasonable for the Commission to prescribe 
the maximum rate authorized by PURPA (full avoided cost) in light of (1) the 
increased incentive such a rate would provide cogenerators and small power 
producers, (2) the benefit to ratepayers and the nation as a whole as reliance on fossil 
fuel decreases, (3) the great difficulty in establishing a rate at less than full avoided 
cost, and (4) the potential flexibility of the full avoided cost rule. 

T h e  Court also held that the Commission was not acting beyond its statutory 
authority by requiring utilities to interconnect with qualifying facilities without first 
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affording an opportunity for an  evidentiary hearing. T h e  Court recognized that 
Section 2 10(e)(S) of PURPA could be interpreted as requiring such a hearing but 
found that such a recl~lil-enlent was not intended by Congress. The  Court stated that 
a requirement of an evidentiary hearing for every interconnection necessary to 
complete a purchase or sale under PURPA "would seriously impede the very 
development of cogeneration and small power production that Congress sought to 
facilitate." 

Arkun.sus Elrrtrir Cookerutiue Corporation v. Arkansas Public Service Com,nission, - 
U.S. - ,  76 L.Ed.2d 1, 103 S.Ct. 1095 (1983). I n  this case the Supreme Court 
sustained the Arkansas Public Service Commission's attempt to regulate the 
~vholesale rates charged by the Arkansas Electric Cooperative Corporation (AECC) 
to i t s  member cooperatives. The  seventeen member cooperatives ivho made ~ i p  the 
AECC in turn served the ultimate consumers. In  reaching its decision the Supreme 
Court held that the state commission Lvas neither pre-empted by federal regulation 
nor precluded by the Commerce Clause from exerting regulatory authority over 
such wholesale rates. 

Initially, the Court recognized that the Commission had previously held that i t  
had nojurisdiction under the Federal Poiver Act to regulate wholesale rates charged 
by rural power cooperatives which operated under the administration of the Rural 
Electrification Administration (REA). In  addition, the Court conceded that if rural 
cooperatives fell within the regulatory scheme of the Federal Power Act, or  if the 
REA validl~- promulgated a rule prohibiting state regulation, the states would then 
be pre-empted from exercising jurisdiction. 

In deciding the Commerce Clause issue, the court used a "balance of interests" 
test applied in modern Commerce Clause cases. Under this test, the Court found 
(1) that state regulation of the wholesale rates charged by the AECC was "well within 
the scope of 'legitimate local interests"', particularly since the AECC's operations 
were chiefly (though not solely) intrastate in nature and (2) that the incidental effect 
of state regulation on interstate commerce in relation to the p~lrported local benefits 
was inadequate to preclude state regulation. 

Exxon Corp. I.. Eagerton, - U.S. - , 7 6  L.Ed.2d 197,103 S.Ct. 2296 (1983). T h e  
Supreme Court, in a ruling applicable to the Federal Power Act, held that the 
Natural Gas Act preempts state regulation of whether or not costs should be 
reflected in rates under the Commission's jurisdiction. 

In  1979, the State of Alabama enacted a statute which increased the severance 
tax on oil and gas extracted from Alabama wells from 4% to 6%. T h e  statute also 
exempted royalty owners from liability for the increased tax and stated that 
producers were prohibited from passing on the costs of the increased tas. either 
directly or indirectly, to consumers. T h e  producers challenged the statute as 
unconstitutional. 

The  Supreme Court rejected the arguments that the pass-through prohibition 
and royalty exemptions violated either the Equal Protection or the Contract Clauses. 
The Court held, however, that the state pass-through prohibition "trespassed ilpon 
the Commission's statutory authority over wholesale sales of gas in interstate 
commerce" under the Natural Gas Act and thus was preempted by federal law 
insofar as it applied to sales of gas in interstate commerce. 

Boroughs ofEllwood Cih, v. FERC, 701 F.2d 266 (3rd Cir. 1983). I n  this case the 
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Third Circuit held that a Commission decision setting a rate suspension period of 
one day rather than five months is not subject to review. 

T h e  Petitioner Boroughs alleged that the Conlmission failed adequately to 
explain why it did not suspend the rates for the maximum period of five months. In 
reaching its decision, the Court relied on Arrow 7Taruportation v. Southern Railway 
Company, 372 U.S. 658 (1963) which concerned a suspension decision by the ICC 
pursuant to a nearly identical suspension provison of the Interstate Commerce Act. 
T h e  Supreme Court held that the Act gave the agency "the sole and exclusive power 
to suspend" and such power could not be subject to interference by the courts. The  
Court further stated that the suspension decision herein involved was an 
interlocutory order and review of such a decision could "constitute a particularly 
disruptive encroachment on the administrative process.'' 

Carolina Power and Light Conlpn~ly v. FERC, 7 16 F.2d 52 (D.C. Cir. 1983). In  this 
case Carolina Power and Light Company sought review of a Commission decision 
refusing to allow the company to include, as a cost of service, expenses associated 
with the permanent disposal of spent nuclear fuel. The  spent fuel had been stored 
in anticipation of its being reprocessed. However, due to a number of factors all of 
the reprocessing plants were closed. Evidence gathered at a hearing before the 
Commission suggested that the reopening of the reprocessing plants ~vould occur 
no earlier than the 1990's. Furthermore, even at that time only the most recently 
spent fuel would be reprocessed due  to a tremendous backlog and over time the 
valuable fissionable material of spent nuclear fuel decays. 

T h e  Court remanded the case, finding that the Commission had failed to set 
forth clearly the basis for reaching its decision. In  particular, the Court cited as 
inadequate the Commission's conclusory dismissal of the reprocessing issue and its 
failure to discuss the implications of the backlog. In addition, the Court recognized 
the apparent inconsistency between the Commission's disposition of the present case 
and its decision in Boston Edkon Co., 18 FERC 7 63,059 (1982). In Boston Eduon, the 
Commission allowed a utility to include costs associated with permanent disposal of 
spent nuclear fuel in rates charged to customers. 

Cities of Carlzsle and Neola v. FERC, 704 F.2d 1259 (D.C. Cir. 1983), petition for 
rehearing pending (argued March 23, 1984). T h e  Cities sought review of a 
Commission decision to accept without suspension a rate filing by Iowa Power and 
Light. T h e  Court delineated the determinative factors concerning review of agency 
decisions as: (1) the finality of the order (2) the irreparability of injury to the 
petitioner if review is refused, and (3) the degree to which review will invade a 
province reserved to agency discretion. 

T h e  Court held that the Commission's decision to acceptthe rate filing without 
suspension did not constitute approval of the rates, but only determined that review 
would not take place pursuant to Section 205 of the Federal Power Act. T h e  Court 
further held that nonreview would not result in irreparable injury since the Cities 
had no right to the remedies granted by Section 205. "Rather, the plain language of 
the Act places exclusively within the discretion of the agency the decision whether to 
institute proceedings under that section." Finally, the Court held thatjudicial review 
of a Commission decision not to suspend rates would unduly interfere with the 
agency's administration. 

City of Chanute v.KansasGasE3 Electric Company, 564 F.Supp. 1316 (D. Kan. 1983). 
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T h e  District Court granted a request by three cities (Cities) for a preliminary 
injunction and ordered Kansas Gas & Electric (KG&E) to wheel to the Cities their 
entitlements to power generation by the Southwestern Power Administration and 
the Normal Creek Generating Plant, at the prevailing rate KG&E charges other 
municipalities for its wheeling services. 

T h e  Cities filed the action charging KG&E with an antitrust violation arising 
out of its refusal to wheel energy to the Cities from those sources. KG&E asserted 
that Cities could petition the Commission to order wheeling and therefore had an 
adequate remedy at law which pre-empted the Cities' right to injunctive relief. 
T h e  Court disagreed. After reviewing the relevant sections of PURPA's legislative 
history the Court concluded "it was not contemplated that a court entertaining an 
antitrust suit should defer to the FERC matters requiring application of theantitrust 
laws." 

T h e  Court went on to balance the interests involved, finding that (1) the Cities 
face a substantial and possibly irreparable hardship resulting from KG&E's refusal 
to wheel; (2) KG&E1s hardship will be significantly less if the Court orders it to 
wheel, and (3) the public interest in this case favors wheeling, so as to help insure the 
availability of relatively low cost alternative sources of power. 

Electricities of North Carolina v. FERC, 708 F.2d 783, (D.C. Cir. 1983). This 
appeal, by wholesale customers of Carolina Power & Light Company (CP&L), 
challenged the Commission's interpretation and application of Order No. 530-B, 
which Order allowed normalization of bookltax timing differences. The  
Commission had interpreted Order No. 530-B to permit normalization for all 
timing differences, specifically including seven items of timing differences listed in 
Order No. 530, and had thus approved normalization by CP&L with respect to four 
items, included in the list of seven, without making a specific finding that the items 
would result in tuning differences only, and would not result in permanent tax 
savings. Petitioners argued that Order No. 530-B required the Commission to make 
a specific determination that a tax deferral, and not a tax savings, resulted from the 
use of normalization whenever opponents of normalization put forth evidence of 
such a tax savings. 

T h e  Court found that, under Order No. 530-B, opponents of normalization 
were permitted to submit evidence of a permanent tax savings only when there 
existed somequestion with respect to the issue of tax deferral versus tax savings, and 
that no such question existed with respect to the seven items of timing differences 
listed in Order No. 530. T h e  Court further found that, since the four items 
normalized by CP&L were included among the seven items listed in Order No. 530, 
the Commission had correctly interpreted and applied Order No. 530-B. 

T h e  petitioners further argued that Commission Opinion No. 19-A, which 
approved CP&L's use of normalization without any consideration of evidence by 
opponents of normalization, was arbitrarily inconsistent with an interim order, 
issued subsequent to Opinion No. 19-A, which permitted all parties to file testimony 
on the question of tax deferral versus tax savings if the utility seeking to use 
normalization first filed testimony on the issue. T h e  Court disagreed with the 
petitioners' arguments. 

T h e  petitioners finally argued that the Commission should not have permitted 
CP&L to normalize construction-related interest expenses. Petitioners' argument 
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was based upon the fact that CP&L had stated that its treatment of 
construction-related interest was intraperiod tax allocation rather than 
normalization. The  Court, however, found that CP&L's intraperiod tax allocation 
was, in fact, one form oftax normalization and, therefore, the Conlmission had 
properly permitted normalization of CP&L's construction-related interest. 

Flmida Power and Light Co. v. FERC, 7 11 F.2d 219 (D.C. Cir. 1983). In  this case, 
the Court of Appeals for the District of Columbia Circuit upheld a refusal by the 
Commission to consider challenges made by Florida Power & Light (FPL) to 
self-certification made by Resource Recovey (Dade County) Inc. (RRD) as a 
qualifying small power production facility and to RRD's filing of initial energy rates 
at full avoided costs under PURPA. 

FPL's challenge to RRD's qualifying status was premised upon its contention 
that RRD was contractually obligated to relinquish ownership of the electric 
generating facility to FPL and to provide steam at agreed upon rates. FPL claimed 
that the allegations concerning RRD's obligations required the Commission to make 
a formal determination of RRD's qualifying status pursuant to 18 C.F.R. 
Q 292.207(b) rather than merely allow RRD to claim this status through the 
self-certification process under Section 292.207(a). 

O n  appeal, the Court rejected FPL's assertion that the Commission was 
required to examine whether RRD's claim to qualifying status conflicted with its 
contractual obligations under the Mobile-Skrra doctrine. The  Court held that the 
doctrine was not applicable to a claim of qualifying status under Section 292.207(a). 
Additionally, the Court refused to overrule the Commission's determination not to 
disturb RRD's facially valid self-certification. By regulation, RRD was entitled to seek 
qualifying status for a facility so long as i t  is the owner or  operator and thus met the 
criteria of Section 292.203. Although FPL challenged RRD's ownership status, RRD 
was in fact the operator of the facility. Finally, the Court sustained the Con~mission's 
conditional acceptance of RRD's initial rate filing. 

Kansas Cities V. FERC, 723 F.2d 82 (D.C. Cir. 1983). I n  this appeal, various cities 
in Kansas which were customers of Kansas Gas and Electric Company (KG&E) 
challenged three aspects of a Commission order approving a rate increase for 
KG&E. T h e  Cities argued that the Commission (1) erred in applying the just and 
reasonable standard to rate charges under contracts between KG&E and the Cities 
of Bronson and Neodesha, (2) erred procedurally and substantively in applying the 
just and reasonable standard to a contract between KG&E and the City of Iola, and 
(3) erred in approving rates without first resolving allegations of price squeeze. 

T h e  Court reviewed the "three contractual regimes for electrici ty rate changes" 
under the Federal Power Act as set forth in the concurrently issued Papago Tribal 
Utilitj Authority decision, discussed in more detail below. Those three "regimes" are 
unilaterally proposed rate changes under Section 205 which must meet the "ust and 
reasonable" standard, Comn~ission initiated changes under Section 206 which must 
meet the "public interest" standard, and Commission initiated changes under 
Section 206 applying a "just and reasonable" standard. 

With respect to the Bronson and Neodesha contracts, which contained 
language subjecting rates under the contracts to changes "ordered or  approved" by 
any regulatory body having jurisdiction to do  so, the Court found the Commission's 
interpretation of the contracts requiring application of the just and reasonable 
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standard "amply supported." The  Court also noted the prevailing tendency by 
courts and the Conlmission to interpret contracts as calling for application of thejust 
and reasonable standard rather than the public interest standard. 

With respect to the Iola contract, the Commission in 1978 had determined that 
rates for firm service under the contract were sub.ject to change only if the public 
interest standard were met. Later, the Commission determined in Opinion No. 80-B 
that rates for nonfirm service were subject to change under thejust and reasonable 
standard. T h e  Court held that the Commission's finding with respect to nonfirm 
service was procedurally permissible, since the 1978 Order addressed firm service 
rates, and not nonfirm rates, and since, even if Opinion No. 80-B had been a 
departure from the 1978 Order, such a departure is permissible in response to an  
application for rehearing. T h e  Court also held that the Commission's finding with 
respect to application of thejust and reasonable standard to nonfirm service rates 
was substanti\rely correct because it was "amply supported" in the record. 

In  response to the Cities' argument that the Commission may not permit new 
rates to become effective without first adjudicating allegations of a price squeeze, the 
Court stated that no  such requirement was imposed by the Federal Power Act or  by 
decisions of the United States Supreme Court and that the approval of just and 
reasonable rates prior to resolution of the question of an  alleged squeeze is within the 
sound discretion of the Commission. 

New H)rk Stntr Elrctric and Gns C~rpmation v. FERC, 712 F.2d 762 (2d Cir. 1983). At 
issue in this proceeding was the application of the Mobile-Sierra doctrine to an 
Agreement between New York State Electric & Gas Corporation (NYSEG) and the 
Power Authority of the State of New York (PASNY). The  Agreement provided that 
PASNY would compensate NYSEG for wheeling services "at such rates as shall be 
appro\.ed by FERC," and that the first rate to be filed by NYSEG would beG'$2.85 per 
month per kilowatt of' billing demand." Initially the Commission accepted the 
proposed $2.85 rate for filing, ordered hearings to determine the reasonableness of 
the rate, and ordered NYSEG to revise its filing to reflect the Commission's newly 
issued normalization rule promulgated by Order No. 144-A. NYSEG's revised 
filing, effective immediately, produced a rate of $3.13. After receipt of a motion to 
reject the filing based on the Mobila-Slrrrri tloctrine, the Commission reinstated the 
$2.85 rate and ordered refunds. 

NYSEG challenged the Comnlission's latter action on procedural grounds anti 
on the substantive grounds that the Commission had "approved" the higher $3.13 
rate and thus the iMobile-S~arrn doctrine was not \ d a t e d ,  and that theMobilr-Si~rm 
doctrine was inapplicable in any e\.ent \\.hen a third party, such as the FERC, had 
ordered the rate increase. The  Court disagreed with NYSEG's arguments and 
enforced the Commission order which had reinstated the $2.85 rate. W ~ t h  respect to 
the procedural challenge based on the timeliness of the motion to reject, the Court 
deferred to the Commission's reasoning that the time for- filing such a motion begins 
10 run only af'ter the effect of an order \\,as reasonably discovered, and based upon 
such reasoning, the motion to reject \\.as timely filed. W t h  respect to the 
itiobile-Sirlrr-a arguments the Court agreed with the Commission that the language in 
the NYSEGIPASNY agreement which talked about rates "approveci by the FERC" 
referred to an ultimate determination of justness and reasonableness of' proposed 
rates - not merely to an acceptance of the rates for filing. The  Court thus held that 
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the Commission's first order accepting the proposed rates for filing as adjusted to 
take into account the Order No. 144-A normalization rule was not an approval of 
those rates and that the Commission's reinstitution of the $2.85 rate out of deference 
to the Mobile-SiPrra doctrine was not an abuse of discretion. 

Pnpago Tribal Utility Authori~ v. FERC, 723 F.2d 950 (D.C. Cir. 1983),petitionfor 
cert.jled, No. 83-1652 (April 10, 1984). T h e  controversy in this case centered on the 
interpretation of a contract ~rovision for rate changes set forth in a contract between 
Papago Tribal Utility Authority (PTUA) and Arizona Public Service Company 
(APS). 

The  Court of Appeals set forth the three means by which to effect rate changes 
under the Federal Power Act. 

First, the parties may agree that new rates can be unilaterally and immediately 
iinposed by the utility, subject, under 9: 205, to cotntnission suspension for no longer than 
five months, and to ultimate Commission disallowance if they are notjust and reasonable. 
Second, by bl-oad waiver, the parties ma) eliminate both the utility's right to rnake 
immediately effective rate changes under 9: 205 and the Commission's power to impose 
changes under- 5 206, except the indefeasible right of the Commission under 9: 206 to 
I-eplace rates that are contrary to the public interest. . . . Third, the par-ties may 
contractually eliminate the utility's right to make immediately effective rate changes under 
9: 20.5 hut leave unaffected the po\\er of the Commission under 5 206 to replace not only 
rates that are contrar-) to the public interest but also rates that are unjust. unreasonable, or 
unduly discriminatory or preferrntial t o  the detriment of the contracting purchaser. 

- <  ' 1.23 F.2d at 953. The  pro\.ision of the contract at issue provided: 

The  rates hereinabove set out in this Section 3 .  . . are to retnain in effect for theinitial 
one (1) year ot the term of this contract and ther-eafter unless and until changed by the 
Federal Power Commission or other lawful regulatory author-ity, with either party hereto to 
be fr-ee unilaterally to take appropriate action before the Feder-al Power Commission or 
other lawful ~-egulato~-y autlioritv iriconnection with changes which rnay be desired by such 
party." 

T h e  Court of Appeals concurred with the Commission that the contract 
provision permitted changes under thejust and reasonable standard of Section 206. 
The  Corrrt held that since the I-estr~ct~on on rate changes during the initial year 
"cannot abridge the right of the parties to bring to the attention of the Commission 
during that period rates not in the public interest. . . . The  scheme to be in effect 
'thereafter' - obviously intended to be less restrictive - must therefore permit 
changes that are just and reasonable." This intent becomes clearer upon recognition 
of the fact that the "public interest standard" is practically impossible to meet. T h e  
Court went on to hold that the presence of an automatic adjustment in the base 
monthly rate did not ~ m p l  y the intent to restrict just and reasonable rate revisions. 
"Since reasonableness is not a fixed point but a zone, there would be scope for 
operation of the adjustment provisions before the factors producing the adjustment 
took the rate entirel) outside the zone of reasonableness." 

T h e  Court also sustained the Commission's January 25, 1982 decision ~vhich 
made the rates effective retroactively to August 1, 1978. This holding was reached 
even though the Commission did not make a finding that the rates existing at the 
time of the 1978 order were unjust, unreasonable, unduly discriminator) or 
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preferential (as required by Section 206) until its January 25, 1982 order on 
remand. T h e  Court, recognizing the "substance of the requirements of 5 206(a), 
rather than to its rigid formalities," concluded (based on the wide disparity between 
the then existing rates, and those subsequently approved as reasonable rates) that 
the Comn~ission's 1982 determination as to the reasonableness of the new rates 
amounted to a finding that the former rates were not reasonable. 

Public Systems v. FERC, 709 F.2d 73 (D.C. Cir. 1983). This appeal addressed the 
Commission's action on remand from Public Systems v. FERC, 606 F.2d 973 (D.C. Cir. 
1979) (Public Systems I).  I n  Public Systems I, the Court reviewed Comrnission Order 
Nos. 530,530-A and 530-B which adopted ageneral policy of normalization (ratable 
flow-through) rather than current flow-through with respect to all bookltax timing 
differences not covered by previous Commission orders. Because the Court in Public 
Systems I found that the Commission had failed adequately to explain several aspects 
of' its normalization orders, the orders were remanded to the Co~nmission. 

Following remand, the Commission held a new rulemaking proceeding which 
culminated in Order Nos. 144 and 1.44-A. These Orders adopted a rule which 
requires normalization of all bookltax timing differences not previously covered by 
Cornrnission orders and which requires adoption of some form of "make-up" 
provision with respect to deficiencies or excesses in existing deferred tax reserves 
resulting from prior current flow-through treatment of bookltax timing differences. 

On appeal, the Court determined that, through Order Nos. 144 and 144-A, the 
Comn~ission had adequately addressed each of the concerns set forth by the Court in 
Public Systems1 and had adequately explained its rationale for adoption of a 
normalization policy. Consequently, and emphasizing that "[tlhe choice between 
normalization and flow-through is for the Commission,'' the Court affirmed the 
Commission's normalization orders. 

The  following appeals were decided between January 1 and June 1, 1984 
affecting Part I1 rules or opinions issued before 1984; these decisions will be 
reviewed in the Report for calendar year 1984. 

Escondido Mutual Water Co., v. La Jollu, ~t al., - U.S. - , Util L. Rep. (CCH) 
7 12,878 (1984); 

Anahvim v. FERC, 723 F.2d 656 (9th Cir. 1984); 
Bethany v. FERC, 727 F.2d 1131 (D.C. Cir. 1984); 
Boroughs of Elli~lood City. et al. v. FERC, 73 1 F.2d 959, (D.C. Cir. 1984); 
Cincinnati Gas & ~ l e c t i i c  Company v. FERC, 724 F.2d 350 (6th Cir. 1984): 
Commoniuealth of Massnchtrsetts v. FERC, 729 F.2d 886, (1st Cir. 1984); 
Tozllns o j  concord, et a/ . ,  v. FERC, 729 F.2d 824. (D.C. Cir. 1984); 
Fort Pierce Utilities Authority v. FERC, 730 F.2d 778, (D.C. Cir. 1984); 
Jersey Centrul Power C3 Light v. FERC, 730 F.2d 816, (D.C. Cir. 1984); and 
~Vantahala Poa~er W Light v. FERC,  727 F.2d 1342 (4th Cir. 1984). 

T h e  Office of the Solicitor advises that additional appeals are pending on the 
following matters from 1983 or earlier: 

1. Opinion 133-A, Public Serzlice Cornmission of 'New Mexico. 
2. Opinion 143, Pacific Gus W Electric Cart~puny. 



492 ENERGY LAW J O U R N A L  \'ol. 512 

3. Opinion 152, Florrda Power & Lzght Co. 
4. Opinions 164 and 164-A, Public Ser-oice Company oJ New Mexico. 
5. Opinion 175, Paczjic Power & Light Co. 
6. Opinion 177, Arizuna Public S~ruice Co. 
7. Opinions 185 and 185-A, Delmart~a Power & Light Co. 
8. Opinions 186 and 186-A, Wi.~consin Electric Pourer Co. 
9. Opinion 188, Karlsas Gas and Electric Co. 
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