
Report of' The  Committee 
On practice and Procedur~ 

This report covers developments in practice and procedure before the Federal 
Energy Regulatory Commission during 1 9 8 3  and thl-ough the end of May, 1984.  

The  major developments during this period include the adoption of citation foi-ms 
to be used in pleadings befbre the Commission, the establishment of fees to be 
charged ~vith respect to certain filings b! natural gas pipelines and proclucers, the 
establishment of fees for computer services, and the adoption of' changes in the oil 
pipeline I-egulations. 

In  Order Ko. 289, '  the FERC adopted A CJnifi)rrn System ofcitation,? "as its official 
citation m a n ~ a l . " ~  The  Commissic~n did not permit "the use of any of the several 
citation forms discussed in Rule 1 of the C'ntform Sjstem," but adopted "only the fhrm 
for law revie\\.s, and specifically excepts Rule 1.1 (~vhich applies to briefs and legal 
memoranda)."' T h e  Commission encouraged the use of parallel citations5nd gave 

'R~r le , !  o/ Prclttice o r ~ t l  P I I I I - ~ ~ ~ I I I . ~ :  Citotio17 Form,  18 Fed. Keg. 17,066 (19483) (01-der No.  289, Docket 
No. RXI83-58-000). ~ ~ ~ ~ b l i s h e c l  ill M K C  , S ~ ( ~ ~ I I ~ P . ~ ( L I I ~  Keg~~l(rtro~r. \ ,  R e g ~ ~ l ~ t ~ ~ r ~ . i P ~ r ( ~ r n h l r ~ . ~  7 30,439 (1982). 

ZThe Hal-vard Law Review Association. A C'11tfbr111 System of Citation (13th ed. 1981). This 
publication is known, and referred to herein, as the "Blue Book." 

"48 Fed. Reg. 17,066, 17,067; Order- No. 289, slip op. at 1 .  
'48 Fed. Reg. 17,066,17,067; Ordet- No. 289, slip op. at 4. This Sorni may not be the most desirable 

form. "[Tlhe typeface conventions for la\+, t-eview footnotes are more complex than those for briefs, 
memoranda, and law review text. . . ." Blue Book at 3, Rule I (Intt-oduction and Typefaces). This 
complexity caused the Con~mission to state that. for purposes of Rule 1.3, "ordinary roman type should 
be used." 48 Fed. Reg. 17.066, 17,067 n.5; Order No. 289, slip op. at 4 n.5. 

hforeover, unlike most bt-iefs, memoranda, and court opinions (including those of the Supreme 
Court), "[l]a\v review text contains no citations." Blue Book at .5, Rule 1.2. Does this mean that all 
citations in pleadings filed with the Commission must be in footnotes? The  t-i~le is not clear, but the 
examples imply that that is preferred. 48 Fed. Reg. 17.066. 17.067; 01-det- No. 289 at 4-5. 
Cornmissioner Richard, however, states that the Commission "doles] not expect strict compliance with 
the blue hook," but expects full citation to legal authorities. 48 Fed. Reg. 17,066,17.068; Order No. 289, 
Richard, Commissioner. concurring aL 2. This iricludes subsequent history including reversals and 
modifications. Id. at 1 n.5 .  The  writer should use his o~vn judgment on this issue. For example, short 
citations could be plated in the text, while long string citations should be in footnotes. 

"Pal-allel titatiot~s III;I\ be required in many instances becarlse the F E K C  R ~ . f ~ o r t s ,  published by the 
Co~nmrl-ce Cleal-in# House, are t~ot  yet rendil! a\ailal)le to the general public and to nl:rn) 
p~.ac~itionel-s he lo^-e  lie Comnl~ssion. 48 Fed. Reg. 17.OCiti. 17067: Ordet- N o .  289, slip op. at 2-3. Also. 

(Continued on next page) 



494 ENERGY L A W  J O U R N A L  

"examples of correct footnote citations for Comn~ission documents."" 
The  organization of the F E R C  Reports also causes some citation problems. Like 

other CCH publications, F E R C  R ~ p o r t s  designates cases by paragraph numbers as 
 ell as page numbers. The  Commission recommends that orders be cited as fcdlows: 

LAmci~u~rrn Gus System, Inc.,  22FERC 7 61,308 (1983). 

What do  you do if leu Nallt to cite to a particular point discussed in an order? For 
example, Louzsmt~c~ Gas S y k m  discusses transportation versus gathering at pages 
61,534 and 61.535; the footnotes are on pages 61,536. The  suggested Commission 
form is: 

Ldo7ri~sinr~n C;US S y ~ t e ~ t i ,  IIZC., 22 FERC 7 61,308, at pages 61,534-61,535 (1983) 

This form gives both the page and paragraph numbers for an order or opinion. 
The  adoption of a standard citation form \+,as long overdue. T h e  particular 

rules adopted by the Commission, however, may not be the most desirable. That  
matter and the organization of the F E R C  Reports should be reviewed further. Some 
suggestions for minor modifications have been set forth above. 

A. ReconGdel-ation of'lnitial Decisions. 

I n  Order No. 375,' the Comlnission amended its Rules of Practice and 
Procedure to require the filing of motions for reconsideration of initial decisions in 
designated electric rate cases as a prerequisite for seeking judicial review of those 
decisions. T h e  purpose of this rule is to allow correction of initial decisions in certain 
cases before the Commission reviews those decisions and to enable the Commission, 
in many cases, to adopt summarily those decisions. 

Under the new rule, the Commission or the Chief Administrative Law Judge 
will designate those electric rate cases, or phases thereof, which are subject to the 
new procedures. Rule 717(b), 18 C.F.R. 385.717(b). These designations will be 
made only in those cases, or phases thereof, that do not involve major policy issues. 
The  Chief Administrative Law Judge may designate any case pending at the 
issuance of the rule in which an initial decision has not been issued as subject to the 
new procedures. Rule 717(b)(2)(iii), 18 C.F.R. 4 385.717(b)(2)(iii). 

(Continued from previous page) 
In addition, where the FERC Rrporl? refers the reader to the FERC Slatutes and Regulations for full 

text of an order or opinion, the citation to the publication in which the full text appears should be used. 
This is a case where revision of the FERC R ~ p o r t s  would be desirable. The fu1I text of rulemaking orders 
(including the text of new o r  amended I-egulations) should be published in t h e F E R C  Reports. Presently, 
the Federal Register is the only source for the full text of rulernaking orders; FERC Statutes an,d 

Rep1ution.s publishes only the preamble to the rule. Like the formel- Federal Power Commission, the 
Commission should publish the full text of its I-ulemaking or-ders in the regular reports. This would 
eliminate some of the present confusion. 

" 4 X  Fed. Keg 17,066, 17.0(i7: 01.tle1. N o .  289, slip op. at 4-3. 
'Rr,lv\ o[P~-(~ct ic , ,  rn11r1 Proccrlrit,,: Ruco~r~i~lr~mtiorr ofl~rilictl I)rci.tio~r\, 49 Fed. Reg. 'L 1,312 (1984). 
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Once an initial decision is issued in a designated case, the parties have thirty 
days to file motions for reconsideration. Rule 717(c), 18 C.F.R. 5 385.717(c). Replies 
to motions for reconsideration are due  tu.enty days after the date for filing motions 
for reconsideration. Rule 717(c), supra. 

T h e  presiding administrative law judge must issue a revised initial decision 
within thirty days af'ter the last pleading is filed. Rule 717(d), 18 C.F.R. $ 385.i l i (d) .  
The  Chief Administrative Law Judge may extend this time due  to exceptional 
circumstances. Rule 7 17(d), szrw. 

Any party not satisfied with the revised initial decision may file a brief on 
exceptions within tlventv days of the issuance of the revised initial decision. Rule 
71 7(t)(l), 18 C.F.R. 5 385.71i(t)(l). Brief's opposing exceptions are due ten days after 
the filing of briefs on exceptions. Rule 717(f)(2), 18 C.F.R. 385.717(f)(2). 

The  briefs on exceptions and replies ma): not contain matters not previously 
raised in a motion for reconsideration or reply. Rule 717(e)(2), 18 C.F.K. 
5 385.717(e)(2). New matters. however. may be raised where the revised initial 
decision contains new findings. Rule 717(e)(2). 

This rule is effective for only two years. Rule 717(g), 18 C.F.R. $ 717(g). The  
Commission plans to review this rule before it expires to determine if it should be 
continued. 

B. Rev~.tions To the Ru1r.s of Practice orul Procedurr 

In Order KO. 376: the Commission (1) amended various provisions of the 
Rules of Practice and Procedure; (2) made final, without significant change, the 
rules governing interpretations under the Natural Gas Policy Act of 1978,15 U.S.C. 
$3 3301, et seq.: and (3) republished in 7itle 18 of the Code of Federal Regulations 
certain regulations governing oil pipeline proceedings. None of these amendments 
significantly change Cotnmission practice or procedure. 

The  Commission has eliminated Rule 212(d), 18 C.F.R. 8 385.212(d), regarding 
"motions to the Commission during a hearing." T h e  Commission concluded that 
any motions made during the course of a hearing are covered by other procedures. 
E.g., Rules 710 and 715, 18 C.F.K. $ 5  385.710, 385.715. In part, the elimination of' 
Rule 212(d) is designed to ensure that either motions are made under procedures or 
are considered by an administrative la\\. judge before being considered by the 
Comlnission. 

The  Commission amended Rule 213(a)(2) to specifically stipulate that 
responsive pleadings ma) not be filed unless the party is given permission to file such 
responsive pleadings. I n  some cases, parties had been filing responses to protests, 
ansLvers, motions for oral argument and requests for rehearing. The  Commission 
expressed concern that its proceedings may become unduly complicated and 
burdensome. T h e  prohibition of unpermitted responsive pleadings \\.as, therefore, 
made explicit. 

The  Commission amended Rule 214(d) \\.hich sets forth the criteria to be 
applied in determining whether to grant late intervention. T h e  Commission added 
as a criterion whether "the movant's interest is adequately represented by other 

"(;lrnr~/rtrrlrorr 01 / h e  Riilcs 01 Prarlirr i i ~ ~ d  Pi-orrdzi~i,: Ec~nhlrthmc?r/ (11. a F-~,rcll H,tlr on .Z'GP.4 
Intprprrla/1011.t. 49  Fed. Keg. 2 1.701 (1984). 
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parties in the proceedings." This criterion had been listed as one of four factors 
considered in Consolidabed Gas Szrppl~ Corp., 20 FERC 61,305 (1982). Subsequent 
opinions f'requentlv have cited this c~iterion eyen though it was not listed in Rule 
2 14(d) af'ter the 1982 re~.isions. ?'lie amendment, therefore, simply conforms the 
rules to the current Commission practice and clarifies that adequate representation 
may he considered urhen a decisional authorit) rules on late interventions. 

Rule 503 tvas I-e\.ised to reflect that, 1vhel.e the Chief Administrati\.e I,aw Judge 
decides either to co~isoliclate or to set.er 111-oceedings, an interlocutory appeal is 
available. The  preamble to the 1982 Rules ( 4 U e d .  Reg. 19,018) indicated that 
interlocutol-\ appeal of such decisions Jt.as a~.ailable: ho\vel.er, the actual rule had not 
stated this fact. 

Tlie Commission amended Rule 710, go\rerning [notions for ~vaiver of an  initial 
decision from a presiding officer, and establishetl a 30-day time limit in ~vhich the 
Com~riission may gr;~nt a motion in ~vhich fewer than all participantsjoin. Generally, 
~vhereall participants join in the rnotioti for ~\.ai\.er of the initial clecision. the motion 
is granted under Rule 710 unless the Commission denies the motion ~vithin 10 cla!,s. 
Where te~ver than all participants.join, ho\\.e\.er, a 30-day time period in ~vhich to 
grant the n~otion t\.as cleri~.etl from Rule 2l2(d). Because the Commission is deleting 
Rt~le  ' l lqd) ,  tlie 30-clay period tvas incorpor.ated into Rule 710. 

In orcler to expedite agency p~.oceedings, the Conlmission amentled Rule 715 
to impose a 15-da! time limit in \\.liicli parties must file any motions to permit 
intc1.1ocuto1-y appeals to the Comnlission from a ruling 1))- the presiding officer. This 
time parallels the time notv allo~ved 1))- the r ~ ~ l e  for presiding of'ficers to issue all 
orcler on the motion ti)r an interlocutory appeal. 18 C.F.R. $ 715(b)((i) (1983). 

.l'he Comniission announced its intent to I-e\.ise Rule 1902 tvith respect to 
recluests t'or reheal-ing of an action of'staf'f'. Rule 1902 states that parties ma!. appeal 
tlelegatecl staff actions to the C:o~nn~ission ant1 that staff actions are final in the 
ahse~ic-e ot'an! n1q1ra1. AItct.appea1, ;I pat-t!. ma!. seek rehearing of an!- Commission 
action ~I I I - suant  to Rule 713. Rule 1902 is b e i ~ ~ g  re~ised to make clear  hat a part) 
may request rehearing of'an action ofstat'fonl!- if that part) o r  another part!. to the 
1"-uceedi~~g llas appealetl tlie staf'f' a c t i o ~ ~  to t l ~ c  Commission. 

.l'lie Conimissio~l amentlecl Rule 2007 to state that all filings must be made b!. 
"the close of'business" on the ~)~-esc~.ibecl (late. Cncler the former rule, filings could 
be macle u p  until midnight: llo\ve\.el-. no Comnlission employee ~voultl be a~.ailable 
to accept the pleading after tlie close oi ' l~~~sincss.  -1'Iie rule was, therefore, changed 
hv deleting "midnigl~t" and inserting " t l~e  close ot'b~~siness" as the time b! \\.hicli 
f i l i~~gs  must be made. 

.I'lie Con~nlission also added a nc\v rule (Rule 103) to Subpart A. Applicability 
a11c1 Definitions. Tlie 1x11e states the stanclartl rule of'legal construction that \\,here 
the text ot 'a  rule co~lflicts with its taption, the tcxt controls. 

.I'lie Commission adoptecl intel-im Rule 1901. ~vhich go\.erned procetlures for 
seeking \\.ritten i~~terpreca t io~~s  from t l ~ e  (;ommission's General C o ~ ~ n s e l  C ~ I I S ~ I . L I ~ I ~ ~  

the Natural Gas Polic! Act ol 1978 ("NGI'.4") or Commission rules or orders 
implementing tlie NGE4. as a final I-i~le. That rule, promulgatetl pursuant to 
Section .?O?(c) of t l ~ e  NGR4, 13 C.S.C. # 3412(c), \vas issued on all interim basis in 18 
C.F.R. # 1.42 ant1 \\as ~~-;insf'e~-~.eci to Part 585 in 1982. 

I 'he Commission rejected the ~uggention ofse\.cral comnlenters that a cornpan!. 












