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I. FERC DEVELOPMENTS 

A. Order No. 845-A 

On February 21, 2019, the Federal Energy Regulatory Commission (FERC) 
issued Order No. 845-A,1 granting in part and denying in part the requests for re-
hearing and clarification of its determinations in Order No. 845.2  Order No. 845 

 

 *  Thank you to Jessica Bayles, Glenn Camus, Brian Plunkett, Andrew Schulte, Diana Jeschke, and Mi-

chael Blackwell for their contributions to this report. 

 1. Order No. 845-A, Reform of Generator Interconnection Procedures and Agreements, 166 F.E.R.C. ¶ 

61,137 (2019) [hereinafter Order No. 845-A]. 

 2. Order No. 845, Reform of Generator Interconnection Procedures and Agreements, 163 F.E.R.C.¶ 

61,043 (2018) [hereinafter Order No. 845]. 
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adopted many of the reforms proposed in FERC’s 2016 Notice of Proposed Rule-
making on Generator Interconnection Procedures and Agreements3 to provide in-
terconnection customers (ICs) with better information and more options for ob-
taining interconnection service such that there are fewer interconnection requests 
overall and fewer interconnection requests that are unlikely to reach commercial 
operation. 

In Order No. 845, the FERC adopted ten different reforms to its pro forma 
Large Generator Interconnection Procedures and pro forma Large Generator In-
terconnection Agreement.4  With regard to the “option to build reform,” the FERC 
granted rehearing in order to: “(1) require that transmission providers explain why 
they do not consider a specific network upgrade to be a standalone network up-
grade; and (2) allow transmission providers to recover oversight costs related to 
the interconnection customer’s option to build.”5  With regard to the surplus inter-
connection service reform, the FERC granted rehearing to explain that the FERC 
does not intend to limit the ability of Regional Transmission Organizations 
(RTOs) and Independent System Operators (ISOs) to “argue that an independent 
entity variation from the [FERC’s] surplus interconnection service requirements 
is appropriate.”6  With regard to the reform for requesting interconnection service 
below generating facility capacity, the FERC granted rehearing in part and found 
that “an interconnection customer may propose control technologies at any time 
in the interconnection process that it is permitted to request interconnection service 
below generating facility capacity.”7 

Further, the FERC granted clarification with regard to “the option to build by 
finding that: (1) the Order No. 845 option to build provisions applies to all public 
utility transmission providers, including those that reimburse the interconnection 
customer for network upgrades; and (2) the option to build does not apply to stand 
alone network upgrades on affected systems.”8  The FERC also granted clarifica-
tion  

with regard to transparency regarding study models and assumptions to find that: (1) 
transmission providers may use the FERC’s critical energy/electric infrastructure in-
formation (CEII) regulations as a model for evaluating entities that request network 
model information and assumptions; and (2) the phrase “current system conditions” 
does not require transmission providers to maintain network models that reflect cur-
rent real-time operating conditions of the transmission provider’s system.9 

With regard to the interconnection study deadlines reform, the FERC clari-
fied “that the date for measuring study performance metrics and the reporting re-
quirements do not require transmission providers to post 2017 interconnection 

 

 3. Notice of Proposed Rulemaking, Reform of Generator Interconnection Procedures and Agreements, 

157 F.E.R.C. ¶ 61,212 (2016). 

 4. Order No. 845, supra note 2, at P 1. 

 5. Order No. 845-A, supra note 1, at P 4. 

 6. Id. 

 7. Id. 

 8. Id. at P 5. 

 9. Id. 
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study metrics.”10  The FERC also granted clarification that, when requesting inter-
connection service below generating facility capacity, a transmission provider 
must provide a detailed explanation of its determination to perform additional 
studies at the full generating facility capacity for an interconnection customer that 
has requested service below its full generating facility capacity.11  The FERC de-
nied all other requests for rehearing and clarification.12 

B. Order No. 841-A 

On May 16, 2019, the FERC issued Order No. 841-A,13 its Order on Rehear-
ing and Clarification related to Electric Storage Participation in Markets Operated 
by RTOs and ISOs.  In Order No. 841-A, the FERC denied the requests for rehear-
ing of Order No. 84114 and denied in part and granted in part the requests for clar-
ification.  The FERC declined to adjust the timetable previously identified for Or-
der No. 841 compliance.15 

Order No. 841-A generally affirmed the FERC’s determinations regarding 
the participation of electric storage resources (ESR) in the capacity, energy, and 
ancillary service markets operated by RTOs and ISOs.16  Order No. 841 requires 
each RTO and ISO to “revise its tariff to establish a participation model consisting 
of market rules that recognize the physical and operation characteristics of ESRs 
and facilitates their participation in the RTO/ISO markets.”17  Order No. 841 found 
that existing RTO/ISO market rules and participation models designed for tradi-
tional generation or load resources are unjust and unreasonable because they can 
create barriers to market entry for emerging technologies.18  These can be entry 
barriers because they do not recognize ESRs’ unique physical and operational 
characteristics and their capability to provide services in the RTO/ISO markets. 

In Order No. 841-A, the FERC addressed seven issues on rehearing, as fol-
lows: 

 (1)  Definition of Electric Storage Resource: The FERC rejected claims that 
(A) its definition of a storage resource raised state/federal jurisdictional con-
cerns, (B) it should offer an ‘opt-out’ from Order 841 requirements, and (C) 
it should reverse its decision that wholesale sales to storage resources (who 
then resell energy back into wholesale markets) should be at the wholesale 
locational marginal price (LMP).19 

 

 10. Order No. 845-A, supra note 1, at P 5.  

 11. Id. 

 12. Id.  

 13. Order No. 841-A, Electric Storage Participation in Markets Operated by Regional Transmission Or-

ganizations and Independent System Operators, 167 F.E.R.C. ¶ 61,154 (2019) [hereinafter Order No. 841-A]. 

 14. Order No. 841, Electric Storage Participation in Markets Operated by Regional Transmission Organ-

izations and Independent System Operators, 162 F.E.R.C. ¶ 61,127 (2018) [hereinafter Order No. 841]. 

 15. Order No. 841-A, supra note 13, at P 155. 

 16. See generally id. 

 17. Id. at P 2. 

 18. Order No. 841, supra note 14, at P 10. 

 19. Order No. 841-A, supra note 13, at PP 30-62. 
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(2)   Participation Model for Electric Storage Resources: The FERC adhered 
to its position that “a single participation model can be flexible enough to 
accommodate any type of electric storage resource.”20 

(3)  Eligibility of Electric Storage Resources to Participate in RTO/ISO Mar-
kets: The FERC granted Southwest Power Pool, Inc.’s (SPP) request for clar-
ification and stated that RTOs/ISOs without capacity products do not have to 
create one just to comply with Order 841.21 

(4)   Participation in the RTO/ISO Markets as Supply and Demand: The 
FERC modified its regulations to clarify that storage resources do not neces-
sarily need to be dispatchable to participate, but must be allowed to partici-
pate as dispatchable resources if they are capable of doing so.22  The FERC 
denied Midcontinent Independent System Operator, Inc.’s (MISO) request 
for clarification regarding the treatment of some storage resources as self-
scheduled resources.23 

(5)   Physical and Operational Characteristics of Electric Storage Resources: 
The FERC indicated that MISO could make more specific proposals regard-
ing forecasted State of Charge parameters and ramp rates, though it declined 
to make specific findings on those issues at this time.24  It granted PJM Inter-
connection, L.L.C.’s (PJM) request for clarification that mechanisms other 
than bidding parameters may be used to account for the physical and opera-
tional characteristics of storage resources.25 

(6)   Minimum Size Requirement: The FERC denied EEI’s challenge to the 
blanket 100 kW minimum size requirement and MISO’s request to phase-in 
the minimum size requirement, but essentially agreed with MISO that the 
limit should be applied to the maximum (and not minimum) charge and dis-
charge limits of storage resources.26 

(7)   Energy Used to Charge Electric Storage Resources: The FERC also dealt 
with two other issues, the price for charging energy, and metering and ac-
counting practices related to charging energy.27  With respect to price issues, 
the FERC clarified that (A) it found distribution-level purchases for later re-
sale to be wholesale sales in interstate commerce subject to federal jurisdic-
tion, (B) charging energy purchased at wholesale should be treated like 
wholesale load for purposes of applying transmission charges, though charg-
ing pursuant to economic dispatch may not always qualify as a provision of 
a service in the RTO/ISO markets, and (C) RTOs/ISOs may consider non-
facility specific rates for wholesale distribution service for charging energy.28  

 

 20. Id. at P 65. 

 21. Id. at P 68. 

 22. Id. at P 74. 

 23. Id. at PP 74-81, 84-85. 

 24. Order No. 841-A, supra note 13, at P 91.  

 25. Id. at PP 90-93. 

 26. Id. at PP 102-06. 

 27. Id. at PP 119-23, 138-44. 

 28. Id. at PP 292, 296.  
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With respect to metering and accounting, the FERC (A) rejected calls to man-
date exclusive participation in either retail or wholesale markets by storage 
resources, and (B) decided that while RTOs/ISOs need not be the entity di-
rectly metering storage resources, it would consider on compliance each 
RTO/ISO’s proposal regarding how to ensure storage resources do not pay 
twice for charging energy.29  It also emphasized that the RTO/ISO may not 
force storage resources into a participation model designed for retail cus-
tomer participation simply because the RTO/ISO cannot verify whether the 
distribution utility is unwilling or unable to net out wholesale charging en-
ergy.30  The FERC left metering practices and costs issues for later proceed-
ings.31 

C. Panda’s Reactive Litigation 

On April 26, 2019, the presiding Administrative Law Judge (ALJ) issued her 
Initial Decision in Panda Stonewall LLC.32  This Initial Decision is the first to 
follow a litigated reactive service rate case in more than a decade, and addresses 
many unresolved issues that have arisen in such cases in recent years.33  As of the 
date of this publication, the FERC has yet to act on the Initial Decision or related 
developments, as described below. 

Panda Stonewall, a merchant generator, owns a natural gas-fired combined 
cycle generating facility (Facility), rated at 812 MW of name plate capacity, that 
is interconnected to transmission facilities owned by Virginia Electric Power 
Company (VEPCO) and operated by PJM.34  Shortly after the Facility began com-
mercial operation, Panda Stonewall filed to recover a cost-based annual revenue 
requirement for Reactive Supply and Voltage Control (i.e., reactive service) from 
Generation or Other Sources Service.35  VEPCO and several of its transmission 
customers (Joint Customers) filed protests, and the Independent Market Monitor 
(IMM) for PJM intervened.36 

The ALJ determined that Panda Stonewall failed to carry its burden to show 
its proposed revenue requirement was just and reasonable.37  The ALJ found sig-
nificant portions of Panda Stonewall’s evidence unreliable or lacking in probative 
value, rejected several arguments raised by the IMM, and largely adopted the po-
sitions advanced by Joint Customers and Trial Staff. 

 

 29. Order No. 841-A, supra note 13, at PP 320-21. 

 30. Order No. 841, supra note 14, at P 320. 

 31. Id. at P 323.  

 32.  Initial Decision, Panda Stonewall LLC, 167 F.E.R.C. ¶ 63,010 (2019).  

 33. Id. 

 34. Id. at PP 5-6. 

 35. Id. at PP 1, 9. 

 36. Id. at PP 2, 11. 

 37. 167 F.E.R.C. ¶ 63,010 at PP 3, 630. 



6 ENERGY LAW JOURNAL [Vol. 40:2 

 

First, the ALJ found that the power factor used to calculate the revenue re-
quirement should be the generating units’ nameplate power factor (i.e., 0.85), ra-
ther than the power factor set forth in Panda Stonewall’s Interconnection Service 
Agreement (i.e., 0.90), which the IMM supported.38 

Second, the ALJ found much of the evidence Panda Stonewall proffered to 
support its proposed “major equipment” costs39 and balance of plant costs was 
unreliable.40  Specifically, the ALJ declined to rely on cost assignments from 
Panda Stonewall’s engineering, procurement, and construction contractor (“EPC 
contractor”), deeming them “entirely unreliable and error-laden,”41 and found 
Panda Stonewall’s claim that it could not have obtained further information from 
its EPC contractor “unpersuasive, disingenuous, or not credible.”42  The ALJ also 
found Panda Stonewall’s calculations of major equipment costs, including project 
indirect and financing costs, were “flawed” in several respects.43  Consequently, 
the ALJ adopted the total production plant costs and financing costs from Panda 
Stonewall’s audited financial statements44 and the cost assignments proposed by 
Joint Customer’s witness.45 

Third, the ALJ addressed various components of the fixed charge rate.46  The 
ALJ rejected Panda Stonewall’s proposal to recover firm fuel transportation costs 
through its reactive service revenue requirement, an issue of first impression.47  
Notably, the ALJ made no ruling on whether such costs are recoverable in a reac-
tive service revenue requirement; rather, the ALJ found that Panda Stonewall 
failed to adequately support its claimed costs and failed to show that its fuel trans-
portation costs were indeed fixed (as opposed to variable) costs.48  The ALJ also 
rejected Panda Stonewall’s proposal to base its cost of capital on PJM’s 2014 Cost 
of New Entry (CONE) Study, finding VEPCO’s cost of capital to be a more ap-
propriate proxy.49  With respect to income taxes, the ALJ found that Panda Stone-
wall, a pass-through entity indirectly owned both by corporations and private eq-
uity interests, should receive a partial income tax allowance to the extent its 
income is distributed to corporate income tax-paying entities.50 

Fourth, the ALJ rejected Panda Stonewall’s proposed method for calculating 
heating losses, finding its reliance on rated capabilities and proxies for operating 

 

 38. Id. at PP 36, 40. 

 39. The ALJ used the phrase “major equipment” to refer to the three categories of plant isolated when 

calculating a reactive service revenue requirement (i.e., the generator-exciters, generator step up transformers, 

and accessory electric equipment).  Id. at P 54. 

 40. Id. at P 83. 

 41. Id. 

 42. 167 F.E.R.C. ¶ 63,010 at P 116. 

 43. Id. at PP 83. 

 44. Id. at PP 167, 169, 278, 285. 

 45. Id. at PP 47, 84. 

 46. Id. at 308, 319, 499.  

 47. 167 F.E.R.C. ¶ 63,010 at PP 344, 350, 351. 

 48. Id. at PP 351-52. 

 49. Id. at PP 436, 438. 

 50. Id. at PP 563, 567. 
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hours inconsistent with FERC precedent.51  The ALJ opted instead to adopt the 
FERC Trial Staff’s method, which used actual variable costs and actual opera-
tional data.52 

Lastly, the ALJ rejected the IMM’s position that Panda Stonewall’s reactive 
revenue should be capped at a value equivalent to $2,199 per MW-year53 times the 
Facility’s nameplate MW rating to avoid an impermissible double recovery of 
costs through its reactive service revenue requirement and PJM’s capacity mar-
ket.54  The ALJ found that the IMM had not provided evidence showing any double 
recovery and, thus, Panda Stonewall’s revenue requirement should not be subject 
to the proffered cap.55 

Approximately one week after the Initial Decision was issued, several indi-
rect owners of merchant generation, including Panda Stonewall’s affiliate, filed a 
petition with the FERC seeking a declaratory judgment on many of the same issues 
addressed in the Initial Decision.56  The FERC has since received extensive com-
ments on the petition, but has yet to issue a ruling.  Also, on July 10, 2019, Panda 
Stonewall filed a unilateral offer of settlement to resolve all issues set for hearing 
in its revenue requirement proceeding.57  Joint Intervenors, FERC Trial Staff, and 
the IMM filed initial comments opposing the offer of settlement on July 30, 
2019.58 

D. Order Nos. 860 and 861 

On July 18, 2019, the FERC issued two orders revising its regulations for 
market-based rate (MBR) sellers.59  Order No. 86160 adopted changes to the hori-
zontal market power analysis proposed in December 2018.  Order No. 86061 closes 
a rulemaking opened in 201662, adopts changes to the information submitted by 
MBR sellers, and establishes a relational database that will be used to track this 
information and the information provided in a seller’s asset appendix. 

 

 51. Id. at P 580. 

 52. 167 F.E.R.C. ¶ 63,010 at PP 582, 604, 608. 

 53. This value represents the maximum Net Energy and Ancillary Services Revenue Offset provided for 

in Attachment DD of the PJM Tariff.  Id. at P 610-11. 

 54. Id. at PP 610-11, 616-18. 

 55. Id. at PP 627-28. 

 56. Notice of Petition for Declaratory Order, Indicated Generation Owners, 84 Fed. Reg. 20,873 (May 13, 

2019). 

 57. Offer of Settlement, Panda Stonewall LLC, FERC Docket No. ER17-1821-003 (July 10, 2019). 

 58. See generally Reply of the Independent Monitor, Panda Stonewall LLC, FERC Docket No. ER1719-

70-000 (July 30, 2019). 

 59. See generally Refinements to Horizontal Market Power Analysis for Sellers in Certain Regional Trans-

mission Organization and Independent System Operator Markets, 168 F.E.R.C. ¶ 61,040 (2019) [hereinafter 

Order No. 861]; Data Collection for Analytics and Surveillance and Market-Based Rate Purposes, 168 F.E.R.C. 

¶ 61,039 (2019) [hereinafter Order No. 860]. 

 60. See generally Order No. 861, supra note 59. 

 61. See generally Order No. 860, supra note 59. 

 62. Notice of Proposed Rulemaking, Data Collection for Analytics and Surveillance and Market-Based 

Rate Purposes, 156 F.E.R.C. ¶ 61,045 (2016). 
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Order No. 861 eliminates the need for MBR sellers in RTO/ISO-administered 
energy, ancillary services, and capacity markets subject to FERC-approved 
RTO/ISO market monitoring and mitigation, to submit indicative screens with 
their initial MBR application, triennial updates, and change in status notices.63  A 
seller relying on the exemption must include a statement in its filing that it is rely-
ing on FERC-approved market monitoring and mitigation to mitigate any potential 
market power.64  For the California Independent System Operator, Inc. (CAISO) 
and SPP, which lack an RTO/ISO-administered capacity market, MBR sellers are 
exempt from the requirement to submit indicative screens if their MBR authority 
is limited to sales of energy and/or ancillary services.65  Sellers seeking to sell ca-
pacity at MBRs in CAISO and SPP are still required to submit the indicative 
screens and can no longer rely on the rebuttable presumption that FERC-approved 
RTO/ISO market monitoring and mitigation is sufficient to address horizontal 
market power concerns for their capacity sales in CAISO and SPP.66  Therefore, 
any seller that fails the indicative screens in those markets must submit a delivered 
price test or other evidence or propose mitigation to demonstrate that it lacks mar-
ket power in the capacity markets.67  The FERC declined to extend the applicabil-
ity of the rulemaking to the Western Energy Imbalance Market.68 

Order No. 860 reduces the amount of ownership information that MBR 
sellers are required to provide to the FERC by eliminating the requirement to pro-
vide corporate organizational charts69 and eliminating the requirement to demon-
strate ownership passivity where the seller makes an affirmative statement con-
cerning passive ownership interests.70  It adds requirements that MBR sellers must 
provide information on their long-term firm sales and generator-specific genera-
tion information (most of which is currently reported in EIA-860).71  It also estab-
lishes a relational database that will be used to track this information and the in-
formation provided in a seller’s asset appendix.72  A seller will be required to 
submit information to the database on its own assets, the assets of its affiliates that 
do not have MBR authority, and its ultimate upstream affiliates, but will no longer 
need to provide information on its MBR affiliates, as the database will automati-
cally link affiliated MBR sellers.73  This database will allow for the automated 
generation of asset appendices and allow sellers to cross-reference the indicative 
screens.74  The rule revises the timeline for change in status notices from a 30-day 
 

 63. Order No. 861, supra note 59, at PP 1–4, 84. 

 64. Id. at P 7. 

 65. Id. at P 51. 

 66. Id. at PP 38, 46. 

 67. Id. at P 51. 

 68. Order No. 861, supra note 59, at P 56. 

 69. Refinements to Policies and Procedures for Market-Based Rates for Wholesale Sales of Elec. Energy, 

Capacity & Ancillary Serv. by Pub. Util., 155 F.E.R.C. ¶ 61,188 at P 47 (2016). 

 70. Order No. 860, supra note 59, at P 7. 

 71. Id. 

 72. Id. at PP 5–6. 

 73. Id. at PP 39–40. 

 74. Id. at PP 39–40, 151. 
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reporting period to a quarterly submission, but requires sellers to make updates to 
the relational database on a monthly basis.75  To create the relational database, 
sellers will be required to make initial baseline filings.76  The rule is effective Oc-
tober 1, 2020, and baseline filings are due February 1, 2021.77  The FERC declined 
to adopt its proposal to require sellers and Virtual/Financial Transmission Rights 
(FTR) participants to submit “Connected Entity Information.”78 

II. MARKET DEVELOPMENTS 

A. California Independent System Operator Corp. (CAISO) 

CAISO made several revisions to its generator interconnection procedures, 
effective in late 2018, and indicated it intends to further revise its generator inter-
connection process in the near future.79  Ten revisions coming out of CAISO’s 
Interconnection Process Enhancements IPE stakeholder process were accepted by 
the FERC without discussion.80  Those revisions are: 

 Including the generator interconnection study process agreement in 
the interconnection request; 

 Allowing CAISO to remove network upgrades from interconnec-
tion customers’ financial security postings where CAISO has deter-
mined they are no longer needed, even before CAISO issues the 
next study results; 

 Exempting transmission owners from needing to post financial se-
curity to themselves when they develop their own generator inter-
connection projects; 

 Clarifying that interconnection customers must go through the new 
resource implementation process prior to synchronization; 

 Increasing the deposits required for customer-requested repowering 
studies and serial re-studies from $10,000 to $50,000; 

 Requiring interconnection customers to provide copies of their 
power purchase agreements when demonstrating commercial via-
bility; 

 Eliminating the demonstration interconnection customers had to 
make to recover their refundable portion of financial security; 

 Including project names in CAISO’s public interconnection queue; 
 Prohibiting fuel-type modifications for interconnection customers 

that have lingered in queue beyond the anticipated tariff timelines 
(i.e., seven or ten years); and 

 

 75. Order No. 860, supra note 59, at P 171. 

 76. Id. at P 191. 

 77. Id. at PP 308, 312. 

 78. Id. at P 184. 

 79. Tariff Amendment to Implement to Implement 2018 Interconnection Process Enhancements, Cal. In-

dependent Sys. Operator Corp., FERC Docket No. ER18-2498-000, at 4 (Sept. 27, 2018).  

 80. Cal. Independent Sys. Operator Corp., 166 F.E.R.C. ¶ 61,113 at P 10 (2019) [hereinafter CAISO]. 
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 Aligning the deliverability capacity allocation process with the cur-
rent procurement landscape to place greater emphasis on viable pro-
jects.81 

The FERC gave greater attention to three additional revisions also coming 
out of CAISO’s IPE process, which, citing CAISO’s independent entity status, the 
FERC ultimately also accepted.82 

1. Suspension 

CAISO proposed changing its pro forma interconnection agreement suspen-
sion provision from permitting an interconnection customer the unilateral right to 
suspend to, instead, allowing the customer to request suspension.83  The request 
for suspension must include the anticipated end date of the suspension and a re-
quest for a material modification assessment (including a modification assessment 
deposit) to identify any impacts to the construction schedule of later-queued cus-
tomers resulting from the project’s suspension.84  If such impacts are identified, 
the requesting customer would be permitted to suspend only if it mitigates any 
such impacts on other customers.85  The FERC accepted CAISO’s proposal, find-
ing that it “may help prevent the shifting of risks and costs by allowing CAISO, 
the interconnection customer, and the transmission owner to evaluate mitigation 
options before the suspension negatively impacts the transmission owner or other 
interconnection customers.”86 

2. Commercial Viability Criteria 

CAISO also proposed applying its “commercial viability” criteria when a ma-
terial modification assessment is needed for a project that is not expected to 
achieve commercial operation within the applicable seven- or ten-year timeline.87  
CAISO previously applied its commercial viability criteria only when a project 
sought a material modification that would further extend its timeline beyond the 
applicable seven- or ten-year timeline.88  The FERC accepted CAISO’s proposal, 
concluding that “if a project has remained in CAISO’s interconnection queue be-
yond its anticipated development timeline, we conclude that it is reasonable for 

 

 81. Id. at 3. 

 82. Id. at P 6, 9-10. 

 83. Id. at P 11. 

 84. Id.  

 85. CAISO, supra note 80, at PP 12-14. 

 86. Id. at P 17. 

 87. Id. at P 18.  An interconnection customer with a commercial operation date exceeding the applicable 

seven year timeline must, in order to maintain its Capacity Deliverability status, demonstrate commercial viabil-

ity, which includes among other things, demonstrating site control, an executed offtake agreement and certain 

permit applications.  Id. at P 3. 

 88. Id. 
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CAISO to assess whether the project remains commercially viable before approv-
ing material modifications, given that CAISO allows seven or ten years to achieve 
commercial operation.”89 

3. Converting to Energy-Only Deliverability Status 

Finally, CAISO proposed permitting interconnection customers to switch 
from capacity deliverability to energy-only status only to the extent that the switch 
does not shift cost responsibility for delivery network upgrades needed for other 
projects.90  The FERC accepted CAISO’s proposal, finding:  

it is reasonable for CAISO to implement changes to ensure that, if an interconnection 
customer voluntarily converts to energy only status well after studies have been com-
pleted, or is involuntarily converted as a result of failing the commercial viability or 
deliverability retention requirements, it will be allowed to reduce its interconnection 
financial security for delivery network upgrades only where CAISO and the trans-
mission owner can determine that the assigned delivery network upgrade is no longer 
necessary.91 

B. New York Independent System Operator, Inc. (NYISO) 

FERC found NYISO’s fast-start pricing practices unjust and unreasonable 
and directed NYISO to modify its pricing logic to allow the start-up costs of fast-
start resources to be reflected in prices and relax the economic minimum operating 
limit of all fast-start resources, including dispatchable fast-start resources, by up 
to 100 percent for the purpose of setting prices.92  Fast-start resources are those 
resources that are able to start quickly and respond to dispatch.93 

In December 2017, the FERC preliminarily found NYISO’s fast-start re-
source pricing practices were unjust and unreasonable to the extent they did not 
allow the start-up costs of fast-start resources to be reflected in prices and limit the 
relaxation of the economic minimum operating limit to only block-loaded re-
sources.94  After further briefing, in April 2019, the FERC found that NYISO’s 
existing fast-start pricing practices are unjust and unreasonable.95  The FERC di-
rected NYISO to submit its compliance filing by December 31, 2019, and to im-
plement the related tariff changes by December 31, 2020.96 

The FERC affirmed its earlier finding that commitment costs of fast-start re-
sources should be considered marginal for the purpose of setting prices in 
NYISO.97  It also found that “failing to include commitment costs for fast-start 
resources in prices would not accurately represent the marginal cost of serving 

 

 89. CAISO, supra note 80, at P 24. 

 90. Id. at P 29. 

 91. Id. at P 36. 

 92. New York Ind. Sys. Operator, Inc., 167 F.E.R.C. ¶ 61,057 at P 11 (2019). 

 93. Id. at P 2. 

 94. New York Ind. Sys. Operator, Inc., 161 F.E.R.C. ¶ 61,294 at P 5 (2017). 

 95. 167 F.E.R.C. ¶ 61,057 at P 11. 

 96. Id. at P 12. 

 97. Id. at P 22. 
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load, and  . . .  NYISO’s current practice of not incorporating fast-start resources’ 
start-up costs in its price-setting logic is unjust and reasonable.”98  The FERC fur-
ther directed NYISO to expand fast-start pricing to all fast-start resources – no 
longer limited to NYISO’s block-loaded resources – by relaxing the economic 
minimum operating limits of all fast-start resources, including dispatchable fast-
start resources, by up to 100 percent for the purpose of setting prices.99 

C. ISO-New England (ISO-NE) 

In January 2019, the FERC accepted ISO-NE’s proposed revisions to its 
Competitive Auctions with Sponsored Policy Resources (CASPR), effective Jan-
uary 29, 2019.100  ISO-NE’s CASPR Tariff provisions were accepted in March 
2018, first implemented in Forward Capacity Auction (FCA) 13 and generally 
provide a mechanism in ISO-NE’s forward capacity market for existing capacity 
resources to retire and coordinate with entry of state-supported resources, known 
as Sponsored Policy Resources.101  These recent revisions included, among other 
things, a new “test price” mechanism, which ISO-NE said was intended to address 
“bid shading,” i.e., selling capacity below a competitive price to increase its 
chance of later retiring its resource and receiving payment under the CASPR 
mechanism.102  ISO-NE states that if a resource bids in the capacity auction below 
what ISO-NE considers to be its competitive, break-even price to acquire a Ca-
pacity Supply Obligation (instead of retiring), it will be precluded from participat-
ing in the “substitution auction” that is the basis for coordinating existing resource 
retirement with Sponsored Policy Resource entry under CASPR.103 

The FERC accepted ISO-NE’s CASPR revisions, including the new test price 
mechanism, noting that the ISO-NE-determined test price will be filed with the 
FERC and the resource will have an opportunity to contest the determination.104  
Commissioner Glick, however, dissented, taking issue with ISO-NE’s “preference 
for retaining traditional generation resources rather than exploring other ap-
proaches that might more effectively address the ISO’s fuel security concerns,” 
citing ISO-NE’s steps taken in the proceedings involving Exelon Mystic facility, 
and ISO-NE’s conclusion that an offshore wind facility procured under a state-
mandated solicitation does not constitute a state-sponsored resource.105 
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D. Midcontinent Independent System Operator, Inc. (MISO) 

On May 15, 2019, the FERC issued an order accepting MISO’s proposal to 
create a generator replacement procedure, effective May 16, 2019.106  The FERC 
found that “MISO’s proposal will remove a barrier to more economic, efficient 
use of existing interconnection capability and reduce some of the current ineffi-
ciencies faced by the owners of existing generating facilities who wish to replace 
those facilities but must go through the multi-year dual track [retirement process 
and queue] process.”107  The FERC agreed with MISO’s arguments that the Gen-
erator Replacement proposal does not create an “interconnection property right,” 
rejected protestors’ arguments of undue discrimination, and found that MISO’s 
proposal safeguards addressed the FERC’s previous concerns around increasing 
service.108 

MISO’s proposal simplified the interconnection process for generator re-
placements at the same electrical interconnection location when: (1) the requested 
interconnection service is for an equivalent or lower number of MW and at the 
same level of service as the existing interconnection service; and (2) a study shows 
that the requested interconnection for the replacement generating facilities will not 
have a material adverse impact on the MISO transmission system compared to that 
of the existing generating facilities.109  If either of these requirements is not met, 
then the owner of the existing generating facility requesting replacement intercon-
nection service would continue through the full Definitive Planning Phase (DPP) 
interconnection study process.110 

E. PJM Interconnection, L.L.C. (PJM) 

On April 18, 2019, the FERC issued an order in its investigation, pursuant to 
section 206 of the Federal Power Act (FPA), into PJM’s fast-start resource pricing 
practices (2019 Order).111  The FERC first began its inquiry into fast start pricing 
in 2016 when it issued a Notice of Proposed Rulemaking (NOPR)112 that prelimi-
narily found that some existing RTO/ISO fast-start pricing practices, or the lack 
thereof, may not result in just and reasonable rates.  The FERC later withdrew that 
NOPR in favor of targeted section 206 investigations of fast-start pricing practices 
in the NYISO, PJM, and SPP RTO/ISOs.113  In a December 2017 order,114 the 
FERC preliminarily found that multiple PJM practices related to fast-start resource 
pricing were unjust and unreasonable and set forth proposed changes to PJM’s 
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tariff that it believed would result in just and reasonable rates.  Initial and reply 
briefs were filed by over a dozen parties.115 

In its 2019 Order, the FERC affirmed its preliminary finding that PJM’s cur-
rent fast-start resource pricing practices are unjust and unreasonable because the 
practices do not allow prices to reflect the marginal cost of serving load.116  The 
FERC found that allowing fast-start resources to participate in setting prices and 
incorporating their commitment costs in prices would more accurately represent 
the marginal cost of serving load and better reflect system needs and inform in-
vestment decisions.117  The FERC directed PJM to take the following actions: 

 Consider fast-start resources dispatchable from zero to their eco-
nomic maximum operating limits for the purpose of setting prices; 

 Apply fast-start pricing to all fast-start resources, instead of only 
block-loaded resources; 

 Alter its real-time energy market clearing process to consider fast-
start resources in a way that is consistent with minimizing produc-
tion costs (specifically, using its integer relaxation approach in con-
junction with separate dispatch and pricing runs to clear its real-
time energy market); 

 Include fast-start resources’ commitment costs in energy offers by 
implementing its proposed integer relaxation approach; 

 Restrict eligibility for fast-start pricing to fast-start resources that 
have a start-up time of one hour or less and a minimum run time of 
one hour or less; 

 Include its fast-start pricing practices in its tariff; 
 Include commitment costs in energy prices for fast-start resources 

in both the day-ahead and real-time markets, and include in its com-
pliance filing a proposal to withhold uplift payments in excess of a 
fast-start resource’s commitment costs (in order to eliminate the 
possibility that a fast-start resource can over-recover its commit-
ment costs); and 

 Implement its proposal to use lost opportunity cost payments to off-
set the incentive for over-generation or price chasing. 118 

PJM must submit a compliance filing by August 30, 2019, with the proposed 
tariff changes and effective date. 119  PJM was also directed to file a one-time in-
formational report by September 27, 2019, addressing market power concerns re-
lated to the proposed tariff provisions.120 
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F. Southwest Power Pool (SPP) 

1. SPP Exit Fee Complaint 

On November 5, 2018, the American Wind Energy Association (AWEA) and 
the Wind Coalition (together with AWEA, “Complainants”) filed a complaint 
claiming that the exit fee imposed by SPP was unjust and unreasonable as applied 
to market participants that are not Transmission Owners (TOs) or Load Serving 
Entities (LSEs).121  The Complainants estimated the average exit fee for non-
TO/non-LSE members would be in the range of $700,000 to $1,000,000.122  The 
largest component of the exit fee is the member’s calculated share of SPP’s out-
standing long-term financial obligations, such as loans, leases, and pensions.123  
Complainants claimed that the exit fee was not based on cost-causation principles 
and had the effect of suppressing diverse membership in SPP, thereby making it 
more likely that jurisdictional rates are unjust and unreasonable.124  Complainants 
noted that no other RTO or ISO requires membership exit fees for non-TOs/non-
LSEs.125  The Complainants proposed modifications to the exit fee formula, as 
applied to non-TO/non-LSE members and also requested modifications to the no-
tice and deposit provisions related to the withdrawal process at SPP.126 

The Complaint was supported by several independent power producers, in-
dustry groups, and public interest organizations.127  The Complaint was opposed 
by SPP and the SPP Load Serving Entities.128  SPP estimated the withdrawal fee 
for a non-TO/non-LSE member, as of October 31, 2018, to be $621,851.129  SPP 
disagreed that minority positions are muted or unrepresented in SPP’s stakeholder 
process and argued that the exit fee formula is necessary for SPP to meet its finan-
cial obligations and cover its costs.130  SPP stated that its loan agreements include 
terms premised on its exit fee structure, including negative covenants that trigger 
an event of default should SPP members withdraw and SPP not enforce the exit 
fee provisions.131 

On April 18, 2019, the FERC issued its Order on Complaint, partially grant-
ing the relief requested.132  Rather than implement specific modifications to SPP’s 
exit fee formula, as requested by the Complainants, the FERC eliminated the exit 

 

 121. Am. Wind Energy Ass’n v. Sw. Power Pool, Inc., 167 F.E.R.C. ¶ 61,033 (Nov. 5, 2018). 

 122. Id. at P 9. 

 123. Id. at P 3. 

 124. Id. at P 6-7. 

 125. Id. at P 10. 

 126. 167 F.E.R.C. ¶ 61,033 at P 38, 40. 

 127. Am. Wind Energy Ass’n Wind Coalition v. Sw. Power Pool, Inc., 166 F.E.R.C. ¶ 61,160 at P 3 (2019). 

 128. Id. 

 129. Answer of Southwest Power Pool, Inc. to Complaint, Am. Wind Energy Ass’n v. Sw. Power Pool, 

FERC Docket No. EL19-11-000 (Nov. 30, 2018). 

 130. Id. at 19, 26. 

 131. Id. 

 132. See generally 166 F.E.R.C. ¶ 61,160.  



16 ENERGY LAW JOURNAL [Vol. 40:2 

 

fee entirely as applied to all non-TOs, including LSEs that do not own transmis-
sion.133  The FERC denied the Complainants’ requests regarding the notification 
period and deposit provisions of SPP’s withdrawal process.134 

On May 20, 2019, SPP and the SPP Load Serving Entities requested rehear-
ing of the April 18, 2019 Order.135  On June 17, 2019, the FERC issued an Order 
Granting Rehearing for Further Consideration, but has not acted substantively on 
the requests for rehearing.136 

Also on May 20, 2019, SPP filed a Motion for Stay and Expedited Action, 
requesting that the FERC hold that the existing exit fee formula will remain in 
effect until the FERC issues an order accepting a replacement exit fee formula.137  
On July 2, 2019, the FERC denied SPP’s Motion for Stay, finding that SPP did 
not demonstrate that it will suffer irreparable injury in the absence of a stay.138  
Accordingly, the April 18, 2019 Order is currently effective, and SPP is required 
to make a compliance filing removing the exit fee requirement for non-TO mem-
bers by August 1, 2019.139 

2. SPP Tariff Attachment Z2 Proceedings 

SPP’s Open Access Transmission Tariff (Tariff) directly assigns costs of new 
network upgrades that are needed to accommodate long-term transmission service 
requests, generator interconnections, and sponsored upgrades to the party making 
the request.140  Attachment Z2 of the SPP Tariff “provides that transmission cus-
tomers, [] interconnection customers, and entities that request a Sponsored Up-
grade may receive revenue credits” for directly assigned network upgrade costs if 
later service to another customer cannot be provided “but for” that network up-
grade.141  Attachment Z2 has been in place since 2008, but SPP’s implementation 
of revenue crediting was delayed until 2016 for a variety of reasons.142 

In order to catch up on revenue credits for the 2008-2016 historical period 
under Attachment Z2, SPP sought a waiver of Section I.7.1 of the Tariff, which 
sets forth a one-year billing adjustment limitation for past invoices.143  The FERC 

 

 133. Id. at P 2. 

 134. Id. at P 67. 

 135. See generally FERC Docket No. EL19-11-001 (May 20, 2019); FERC Docket No. EL19-11-001 (May 

20, 2019). 

 136. FERC Docket No. EL19-11-001 (June 17, 2019). 

 137. Am. Wind Energy Ass’n Wind Coalition v. Sw. Power Pool, Inc., 168 F.E.R.C. ¶ 61,006 (July 2, 2019). 

 138. Id. at P 22. 

 139. 167 F.E.R.C. ¶ 61,033 at P 37. 

 140. 166 F.E.R.C. ¶ 61,160 at P 3. 

 141. Id. at P 4. 

 142. Id. at P 5. 

 143. Id. at P 6. 



2019] POWER GENERATION AND MARKETING SUBCOMMITTEE 17 

 

granted the waiver on July 7, 2016.144  The order granting the waiver was appealed 
to the D.C. Circuit Court.145 

While the appeal was pending, the D.C. Circuit Court issued a decision in 
another matter regarding Old Dominion Electric Cooperative and PJM.146  In Old 
Dominion, the court denied waiver of PJM’s rate cap provision based on the filed-
rate doctrine.147  As a result of Old Dominion, SPP sought voluntary remand of its 
order granting waiver in the Attachment Z2 matter.148  On remand, on February 
28, 2019, the FERC reversed its waiver of the one-year billing adjustment limita-
tion, thereby reducing the revenue credits that can be collected and redistributed 
under Attachment Z2.149  However, between July 2016 and February 2019, the 
SPP had already collected and redistributed revenue credits based on the 2016 
waiver.150 

On June 28, 2019, SPP filed a Motion seeking a stay of the FERC’s February 
28, 2019 Order on Remand and initiation of settlement procedures, “to avoid mul-
tiple resettlements of post-Refund Period credits and payments and instead facili-
tate a single, comprehensive resettlement . . . .”151  SPP’s Motion is still pending 
as of the date of this publication, as is the status of revenue credits under Attach-
ment Z2. 

III. STATE/REGIONAL DEVELOPMENTS 

A. Zero-Emission Credits Programs 

This Committee in its previous report provided a summary of statewide ef-
forts to implement Zero-Emission Credit (ZEC) programs benefitting owners of 
nuclear-fueled generation plants.152  The report at hand will update those and re-
port on new state efforts. 

1. ZEC Litigation 

ZEC programs adopted in 2016 in Illinois and New York were challenged 
and decisions upholding the legality of the programs were issued by district courts 
in 2017.153  Both orders were subsequently appealed and arguments were heard in 
early 2018, with decisions being handed down by the respective courts of appeals 
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during the last year.154  In Coalition for Competitive Electricity v. Zibelman, Plain-
tiffs asserted that New York’s ZEC program manipulates wholesale auction prices 
and distorts the mechanism used to determine which energy generators should 
close.155  Plaintiffs also alleged that the program is preempted under the FPA and 
violates the dormant Commerce Clause.156  The United States Court of Appeals 
for the Second Circuit affirmed the decision of the Southern District of New York, 
concluding that:  

the ZEC program is not field preempted, because Plaintiffs have failed to identify an 
impermissible ‘tether’ under Hughes v. Talen Energy Marketing, LLC, [] 136 S. Ct. 
1288, 1293 [] (2016) between the ZEC program and wholesale market participation; 
that the ZEC program is not conflict preempted, because Plaintiffs have failed to 
identify any clear damage to federal goals; and that Plaintiffs lack Article III standing 
as to the dormant Commerce Clause claim.  These conclusions are consistent with the 
recent Seventh Circuit decision in Elec. Power Supply Ass’n v. Star, No. 17-2433, 
2018 WL 4356683, at *1 (7th Cir. Sept. 13, 2018).157 

In Electric Power Supply Association v. Star, plaintiffs raised two procedural 
questions upon which the United States Court of Appeals for the Seventh Circuit 
focused: (1) whether a claim of preemption may be presented directly under the 
Supremacy Clause of the Constitution, and (2) whether relief under the theory of 
Ex parte Young158 is appropriate against a state official when remedies would po-
tentially be available under the FPA.159  The court found that, since none of the 
procedural disputes concerned subject-matter jurisdiction, the district court’s ju-
risdiction was secure and it only need look at the merits of the case.160 

At oral argument, the court expressed concern that the FERC had not opined 
on whether Illinois had interfered with the FERC’s authority over interstate power 
auctions, and subsequently requested from the FERC its views via an amicus cu-
riae brief.161  The FERC in its brief concluded “that Illinois’ ZEC program does 
not interfere with interstate auctions and is not preempted.”162  Recognizing the 
inherent conflict in the division of regulatory authority under the FPA, the court, 
in referencing Hughes v. Talen Energy Marketing, LLC,163 noted the distinct line 
drawn “between state laws whose effect depends on a utility’s participation in an 
interstate auction (forbidden) and state laws that do not so depend but that may 
affect auctions (allowed).”164  The court determined that the Illinois ZEC program 
does just that, reasoning that  
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[t]o receive a credit, a firm must generate power, but how it sells that power is up to 
it.  It can sell the power in an interstate auction but need not do so.  It may choose 
instead to sell power through bilateral contracts with users (such as industrial plants) 
or local distribution companies that transmit the power to residences.  If a producer 
does offer power to an interstate auction, the value of a credit does not depend on its 
bid.  True, the outcome of all PJM auctions, averaged over a year, may affect the 
value of a credit  . . .  but what (indeed, whether) a producer bids in the interstate 
auction does not determine the amount it receives.165 

The court, in affirming the decision of the lower court, further pointed out 
that the FERC, rather than forbidding state programs such as that of Illinois, in-
stead has accepted them while reserving its power to make any changes to auctions 
for interstate electricity sales, and that Illinois has not engaged in any discrimina-
tion beyond what is required by its obligation to regulate within its borders.166  On 
April 15, 2019, the United States Supreme Court denied petitions for writ of cer-
tiorari filed in the Zibelman and Star cases, ending the challenges to the ZEC pro-
grams in New York and Illinois, respectively.167 

2. Other State Programs 

There has been some activity in ZEC programs in several other states.  On 
April 18, 2019, the New Jersey Board of Public Utilities (BPU) approved ZECs of 
up to $300 million in annual subsidies to the state’s three nuclear power plants168 
pursuant to the ZEC program and application process for nuclear power plants 
approved by the BPU on November 19, 2018.169  The New Jersey Rate Counsel 
filed an appeal on May 15, 2019, challenging the nuclear plant subsidies.170 

Other state programs, while not dubbed ZEC per se, have gained some trac-
tion.  Connecticut state regulators determined that the Millstone Power Station, 
Connecticut’s only nuclear plant, was at risk of early retirement, a status that al-
lowed it to bid into the state’s zero-carbon generation resources request for pro-
posals, and in December 2018 state officials selected a 10-year bid for power from 
the facility.171 

Several other states have introduced legislation that would subsidize nuclear 
power plants.  On April 12, 2019, the Ohio legislature introduced HB 6, which 
would create the Ohio Clean Air Program and provide clean energy credits to zero-
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emission power producers, including the state’s two nuclear plants.172  The Ohio 
Senate introduced its substitute version of HB 6173 which includes provisions that 
will generate $150 million for the nuclear generation fund.174  The Senate Bill also 
preserves subsidies for the Ohio Valley Electric Corporation (OVEC), which owns 
two coal plants in the state, as a “legacy generation resource”175 and caps charges 
per residential ratepayer at $1.50 per month.176  OVEC is currently under Chapter 
11 bankruptcy protection.177 

Pennsylvania legislators introduced House Bill 11 on March 12, 2019, effec-
tively updating the state’s Alternative Energy Portfolio Standards Act of 2004 to 
allow carbon-free energy producers, including nuclear power plants, to take ad-
vantage of a credit program requiring electricity suppliers to purchase alternative 
energy credits from producers.178 

B. Ohio/Ohio Valley Electric Corp. (OVEC) Proceeding 

The Court of Appeals for the Sixth Circuit is poised to address the issue of 
whether the FERC has any say in a utility’s rejection of power purchase agree-
ments (PPAs) in bankruptcy.179  On March 31, 2018, FirstEnergy Solutions Corp. 
(FES) filed a voluntary petition in a Chapter 11 bankruptcy in the U.S. Bankruptcy 
Court for the Northern District of Ohio180 and pursuant to it sought to reject long-
term PPAs, including one it had with OVEC.181  OVEC, in anticipation of FES’ 
bankruptcy filing, had earlier filed a complaint with the FERC against FES seeking 
to prevent the rejection of its PPA.182  FES responded with a complaint filed 
against the FERC seeking a declaratory judgment as well as injunctive relief to 
enjoin the FERC from taking actions that could interfere with the jurisdiction of 
the bankruptcy court to consider FES’s motions to reject executory contracts, in-
cluding the PPA it had with OVEC, and the court granted the requested relief.183 

In a July 31, 2018 ruling from the bench, U.S. Bankruptcy Judge Alan M. 
Koschik, in approving the rejection of FES’s PPA with OVEC, held that the U.S. 
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Bankruptcy Code gave the court exclusive jurisdiction to decide whether the re-
jection of the PPAs was appropriate.184  Judge Koschik specifically overruled ar-
guments that the PPA constituted a filed-rate under the FPA and therefore required 
a determination by the FERC that any contractual changes must be in the public 
interest under the FPA and the Mobile-Sierra doctrine,185 that the FERC has ex-
clusive jurisdiction in that public interest determination, and that the bankruptcy 
court and the FERC share concurrent jurisdiction over the rejection of wholesale 
power agreements.186 

“On August 14, 2018, the U.S. Court of Appeals for the Sixth Circuit 
agreed to hear a direct appeal of the bankruptcy court’s preliminary injunction 
order” and consider certain legal questions of the FERC and bankruptcy court 
jurisdiction over rejected wholesale power contracts as addressed in the bank-
ruptcy court’s certified order.187  A Sixth Circuit panel heard oral arguments in 
the FES matter on June 26, 2019.188  Two Sixth Circuit judges questioned whether 
the FERC’s claim of concurrent jurisdiction with the bankruptcy court over 
whether PPAs can be rejected in bankruptcy would gut the authority of bankruptcy 
courts to approve contract rejections as part of a reorganization plan.189  Con-
versely, the panel’s third judge queried whether the FERC’s obligations to regulate 
in the public interest can simply be swept aside when a utility has landed in bank-
ruptcy court.190  The Sixth Circuit judges were united in noting that if they sided 
with the FERC, they would create a split with the Fifth Circuit, which held in 
Mirant191 that wholesale power contracts can be breached without the FERC’s ap-
proval.192  As of August 1, 2019, the Sixth Circuit has not ruled in this matter. 
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