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I. INTRODUCTION

It’s dangerous out there, especially when companies venture into the
developing world. The risks come to mind easily: currency, expropriation,
regulatory, political violence, legal, and performance.’! One risk has at-
tracted little attention in the project finance community despite its sensa-
tional nature and its difficulty to mitigate: lawsuits in the United States
against project sponsors for human rights violations allegedly committed
outside the United States.” Although this “human rights risk’ has seldom
come up,4 energy companies such as Texaco, Unocal, Shell, Chevron, and
Exxon Mobil have discovered, this risk exists in the realm of project fi-
nance.

This paper first analyzes the legal theory behind the human rights risk
and Unocal, the lead case to have developed the doctrine. The paper then
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1. Peter F. Fitzgerald, International Project Financing: An Overview, in PROJECT FINANCING
1999: BUILDING INFRASTRUCTURE PROJECTS IN DEVELOPING MARKETS 11-15 (1999).

2. 1 have found only four articles in the project finance literature that discuss this risk: Barbara
Linncy, Assessing International Political Risk, O1L AND GAS WORLD, Sept. 1999; Yves Miedzionogora,
ct al,, The Unocal Case: Potential Liability for Developers for Activities in Foreign Countries, THE
METROPOLITAN CORP. COUNS., July 1997; Gregory J. Millman, Troubling Projects, INFRASTRUCTURE
FIN., Feb./Mar. 1996, at 17 ; and John C. Reynolds, Mass Tort Risks Inherent in International Natural
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1999)(Mr. Reynolds successfully defended Freeport McMoRan in Beanal v. Freeport McMoRan, Inc.,
969 F. Supp. 362 (E.D. La. 1997), aff'd, 197 F.3d 161 (5th Cir. 1999). As subscquent footnotes indicate,
many articles regarding liability for human rights violations have appeared in law journals and the
popular press.

3. “Liability for human rights violations risk™ is morc accurate, but too unwieldy a name for this
risk; accordingly, the paper employs “human rights risk.”

4. Six corporations, five of them cnergy companies, have been sucd in the United States for
human rights violations commiticd abroad: Texaco (Aquinda v. Texaco, Inc., 945 F. Supp 625
(S.D.N.Y. 1996)); Shell; Freeport-McMoRan (Freeport-McMoran, 969 F. Supp. 362) Unocal (Doe v.
Unocal Corp., 963 F. Supp 880 (C.D. Cal. 1997)); Chevron (Bowoto v. Chevron, No. 99-2506 (N.D.
Cal. 2000); and Exxon Mobil (Doe v. Exxon Mobil (fited D.C. Cir. June 20, 2001). Neela Banerjec,
Lawsuit says Exxon Aided Rights Abuses, N. Y. TIMES, June 21, 2001, at Cl. The complaint is avail-
able at http//www.laborrights.org (last visited July 20, 2001). Dismissal in favor of Freeport-
McMoRan was alfirmed on appeal; the five other cases are still pending.
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examines in detail the human rights risk and suggests means of identifying
and mitigating it.

II. THE ALIEN TORT CLAIMS ACT

The Alien Tort Claims Act’ (ATCA®) is relevant to the project fi-
nance community because it dispenses with traditional notions of jurisdic-
tion in allowing foreign plaintiffs to sue in United States courts for torts
committed abroad Congress passed the ATCA as a part of the Judiciary
Act of 1789." The ATCA provides that “[t]he district courts shall have
original jurisdiction of any civil action by an alien for a tort only, commit-
ted in violation of the law of nations or a treaty of the United States.™

A. History

Although scant legislative history exists, scholars believe that Con-
gress passed the ATCA to afford redress before American courts to for-
eign ambassadors and ships attacked by pirates.” Of the twenty-odd cases
brought under the ATCA between 1790 and 1980, in only two did the
court determine that it had ]urlsdlctlon to hear the case and that the plain-
tiffs had a cause of action.” In 1980, however, the U.S. Court of Appeals
for the Second Circuit resurrected the ATCA into a potent weapon for the
human rights community when it held in Filartiga v. Pena-Irala that federal
courts could hear claims for violations of international law suffered by
aliens out51de the United States against defendants located within the
United States." Since Filartiga, numerous courts have followed the Second
Circuit in recogmzmg the jurisdiction of federal courts over claims brought
under the ATCA.” Although no ATCA cases have reached the Supreme
Court, it is now well settled that aliens may sue in the United States for
violations of international law suffered abroad.”

5. 28U.S.C. § 1350 (1993).

6. Controversy surrounds even the abbreviation of this statute.  According to John Reynolds,
partisans of using 28 U.S.C § 1350 against corporations attempt to clevatc its status by referring to is as
an “act,” i.c., the “ATCA,” whilc persons in the other camp refer to it as a “statute,” i.c., the “ATS.”
Intervicw with John C. Rcynolds, attorney with Jones, Walker, Wacchter, Poitevent, Carrére &
Denégre, L.L.P., in Austin, Tex. (Apr. 14, 2000). This paper employs the abbreviation ATCA, not out
of partisanship, but because it is the most commonly used abbreviation today.

7. Judiciary Acts, 1 Cong. Ch. 20; 1 Stat. 73 (1789).

8. 28U.S.C.§1350.

9. Beth Stephens & Michael Ratner, INTERNATIONAL HUMAN RIGHTS LITIGATION IN U.S.
COURTS 14-17 (Transnational Publishers, Inc. 1996).

10.  Stephens & Ratncr, supra note 9, at 8 and n. 6.

11.  Filartiga v. Pena-Irala, 630 F.2d 876, 878, 885-87 (2d Cir. 1980) (holding that torture occur-
ring in Paraguay violated the lIaw of nations). Id. at 884.

12.  Stephens & Ratner, supra notc 9, at 10-11 and Gregory G.A. Tzceutschler, Note, Corporate
Violator & the Alien Tort Liability of Transnational Corporations for Human Rights Abuses Abroad, 30
CoLuM. HUMAN RIGHTS L. REV. 359, 367 (1999).

13.  Tzeutschler, supra note 12, at 366-67. For a history of the ATCA, see generally Stephens &
Ratner, supra notc 9.
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B. Elements of the ATCA

The elements of the ATCA require: (1) an alien to (2) allege a tort
that (3) violates the law of nations.” The first two elements are straight-
forward and rarely present controversy. ATCA litigation often hinges on
the third element: violation of the law of nations.

1. Covered Harms

Courts have been attempting to determine what qualifies as a viola-
tion of the law of nations for years. Courts agree generally on the standard
- that which is universally condemned as of the time of the litigation - but
have demonstrated less unanimity in its application.” Nonetheless, dec-
ades of litigation under the ACTA have led courts to recognize the follow-
ing crimes as violations of the law of nations under the ACTA: torture, ex-
trajudicial executions and disappearances, arbitrary detention, genocide,
war crimes, slavery, slave trading, and crimes against humanity.” Cruel,
inhuman and degrading treatment, and a systematic pattern of violations
have been deemed gross human rights violations, but have yet to be adju-
dicated under the ATCA." Finally, the federal common law has not rec-
ognized environmental harms, cultural genocide or ethnocide, and the cul-
tural destruction of peoples as binding international law. Some
commentators say that the law may one day accommodate these harms,
however."

2. State Action

Although the ATCA is silent with respect to state action, courts have
held that certain crimes, such as torture and summary execution, constitute
violations of international law only when committed by state officials or
under color of law. Other crimes such as slavery, slave trading, piracy, and
certain war crimes, constitute violation of international law whether com-
mitted by state officials or by private individuals not under color of law."”

C. Related Laws

1. Act of State Doctrine

Defendants in ATCA actions often invoke the act of state doctrine.
The act of state doctrine provides that U.S. courts should not question the
validity of sovereign acts of foreign states, lest the judiciary interfere with

14. 28 U.S.C. § 1350.

15.  Filartiga, 630 F.2d 876, 888 (2d Cir. 1980).

16. Russcll G. Donalson, Annotation, Construction and Application of Alien Tort Statute, 116
A.L.R. FED. 387 (2001).

17. Id at §17.

18. Tzeutschler, supra note 12, at 364, 405-18.

19. Kadic v. Karadzic, 70 F.3d 232, 239-42 (2d Cir. 1995), reh’g 74 F.3d 377, on remand, cert. de-
nied 518 U.S. 1005 (1996).
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the conduct of American foreign policy by the executive and legislative
branches and imperil amicable relations with other nations.” Courts gen-
erally disregard the act of state doctrine if the executive branch has indi-
cated that it does not object to a court’s examination of the validity of acts
ofa f%reign state” or if the issue presented is unlikely to affect foreign rela-
tions.

Since the act of state doctrine applies only to valid acts of a state,”
corporations face particular difficulty in invoking this doctrine as a de-
fense. Even if a corporation qualifies as a state actor, its acts are not enti-
tled to the same level of deference as those of a state.” Furthermore, be-
cause ATCA suits against corporate defendants will probably not sour
relations between the United States and other nations, courts are unlikely
to recognize the act of state doctrine as a ground for dismissing an ATCA
claim against a corporate defendant.”

2. Foreign Sovereign Immunities Act

A primary limitation on the ATCA is the Foreign Sovereign Immuni-
ties Act (FSIA), which grants foreign governments broad immunity from
suit in the United States.” Unlike the act of state doctrine, which is a doc-
trine designed to avoid overreaching by the judiciary, the FSIA stems from
the international law concept of sovereign immunity.

In Argentine Republic v. Amerada Hess Shipping Corp., the Supreme
Court ruled that the FSIA prevented the bringing of a suit against a for-
eign sovereign pursuant to the ATCA.” The FSIA may protect govern-
mental corporations from ATCA claims, but such protection would not ex-
tend to private corporations engaged in business ventures with
governmental corporations.”

20. Oectjen v. Central Leather Co., 246 U.S. 297, 302-303 (1918).

21.  First Nat'l City Bank v. Banco Nacional de Cuba, 406 U.S. 759, 783 (1972), reh’g denied, 409
U.S. 897 (1972).

22, Risk v. Kingdom of Norway, 707 F.Supp. 1159, 1168 (N.D. Cal. 1989), aff’d 963 F.2d 393 (9th
Cir. 1991), cert. denied 502 U.S. 1035 (1992).

23.  Flatow v. Islamic Republic of Iran, 999 F.Supp. 1, 24 (D.D.C. 1998).The act of statc doctrine
presumes that official acts of a statc arc valid. Sampson v. Federal Republic of Germany, 975 F.Supp.
1108, 1121 (N.D. 1. 1997). Although an act nced not be fegal under U.S. or international law for it to
be valid, certain acts so exceed the bounds of acceptable conduct that they are not valid under the act
of state doctrine. Flatow, 999 F.Supp. 1 at 24 (staling that assisting an intrafamilial kidnapping by pro-
viding a travcl visa is a valid act of statc).

24.  Banco Nacional de Cuba v. Sabbatino, 376 U.S. 398 (1964).

25. Tzcutschler, supra note 12, at 371.

26. 28 U.S.C. §§ 1330, 1332(a), 1391(f) and 1601-1611 (2001).

27.  Argentine Republic v. Amerada Hess Shipping Corp., 488 U.S. 428 (1989).

28.  Doc v. Unocal Corp., 963 F. Supp. 880, 886-89 (C.D. Cal. 1997)[hereinafier Unocal I).
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D. Procedural Aspects of the ATCA

1. Jurisdiction

Defendants in ATCA cases have a variety of procedural defenses at
their disposal. First, and most obvious, is lack a of personal jurisdiction.”
Naturally, this strategy is rarely an option for American companies, which
cannot avoid jurisdiction in the United States.

2. Forum Non Conveniens

Defendants in ATCA cases raise the forum non conveniens doctrine
routinely because the torts underlying ATCA claims necessarily take place
outside of the United States. Courts grant forum non conveniens motions
only if an adequate forum exists elsewhere, however. Texaco, for instance,
when faced with an ATCA claim in a United States court for environ-
mental torts committed in Ecuador, invoked forum non conveniens in an
attempt to have the case moved to Ecuador.” The court granted Texaco’s
motion, on the condition that “Ecuador provide an adequate alternative
forum.”” Following a coup d’etar in Ecuador, the court reiterated its
stance that dismissal for forum non conveniens requires the availability of
an adequate alternative forum and ordered the parties to make submis-
sions regarding the likelihood that the courts of Ecuador or Peru “might
reasonably be expected to exercise a modicum of independence and im-
partiality .. ..”"

3. Failure to Join an Indispensable Party

Defendants may try to join a foreign state as an indispensable party
and then argue that the FSIA precludes United States courts from hearing
a suit against the foreign state in question. If successful with these two ar-
guments, the defendant may then ask the court to dismiss the suit for fail-
ure to join an indispensable party. Courts will often issue rulings that al-
low the plaintiff to obtain the desired remedy without the involvement of
the foreign state, thereby obviating the force of a dismissal for failure to
join an indispensable party.”

29. Doc v. Unocal Corp., 27 F. Supp. 2d 1174, 1179 (C.D. Cal. 1998); aff’d Doc v. Unocal Corp.,
248 F.3d 915. (9th Cir. 2001).

30. Jotav. Texaco, Inc. 157 F.3d 153 (2d Cir. 1998).

31. Aguinda v. Tcxaco, Inc., 93 Civ. 7527 (JSR), 2000 U.S. Dist. LEXIS 745, *4 (S.D.N.Y. 2000).

32.  Id. at *10. 1t is probably for this reason that plaintiffs’ complaint in the Exxon ATCA suit
states that plaintiffs do not have access Lo an adequate legal system in Indonesia, the site of the alleged
torts, and that bringing suit in Indonesia would invite retribution and punishment. Complaint, Doe v.
Exxon Mobil Corp., § 3, (D.C. Cir. Junc 11, 2001), available at hiip://www.laborrights.org (last visited
July 8, 2001).

33, Tzeutschler, supra note 12, at 363-64, 387-405; Stephens & Ratner, supra note 9, at 63-95.
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III. THE UNOCAL LITIGATION

A. Introduction

If Unocal Corporation, a California oil company, wins an appeal be-
fore the U.S. Court of Appeals for the Ninth Circuit, the company will fi-
nally put an end to six years of legal battles in federal court against plain-
tiffs from Burma.”

The allegations against Unocal have made their way into countless
newspapers and other media over the past six years, including the front
page of the Los Angeles Times. An editorial in the New York Times, an
article in Newsweek, and reports on Nightline and NPR’s All Things Con-
sidered have all reported the allegations.” In addition, Unocal will have
spent considerable money and energy battling plaintiffs from Burma.*
Consumer boycotts and otheér forms of public opposition will have hurt
Unocal’s profits.” Shareholders have begun to question Unocal’s activity
in Burma.” Furthermore, a federal district court ruled recently that the

34, AsofJuly 20, 2001, the two cascs concerning Unocal’s activitics in Burma, National Coalition
Gov’t of Union of Burma v. Unocoal, Inc., 176 F.R.D. 329 (C.D. Cal. 1997) and Doe v. Unocal Corp.,
963 F. Supp. 880 (C.D. Cal. 1997) had 361 and 620 cntrics respectively (CourtLink scarch conducted on
July 20,2001). Whether o identify the country as Burma or Myanmar is itsclf a contentious topic. This
paper follows the terminology of the court that examinced this case most recently: “Burma” refers to
the country and “Myanmar” refers to the government ruling the country. See generally Doc v. Unocal
Corp., 110 F. Supp. 2d 1294 (C.D. Cal. 2000)|hereinafter Unocal .

35.  Evelyn Iritani, Myanmar Project Fueling International Controversy in Asia, L.A. TIMES, Nov.
24, 1996; Doing Business in Myanmar, N.Y. TIMES, Dcc. 16, 1996; All Things Considered: Landmark
Lawsuit Against U.S. Oil Firm Unocal Stemming from its Operations in Myanmar (National Public Ra-
dio broadcast, Mar. 10, 2000); Nightline: Should Unocal Be Held Responsible for Burmese Govern-
ment’s Human Rights Violations Against People Working on a Natural Gas Pipeline? (ABC television
broadcast, Mar. 28, 2000); and Brook Larmer, The Rising Cost of Labor, NEWSWEEK, May 21, 2001, at
38.

36.  Unocal has given the plaintiffs over 70,000 documents during discovery. See generally Unocal
in Burma: Profits Before People, available at hutp://www.laborrights.org/projects/unocal/index.htmi
(last visited July 1, 2001) . Newsweck cstimates the legal [ees to be in the “millions of dollars.” Lar-
mer, supra note 35.

37. On the Nightlinc program, Harvard Business School Professor Deborah Starr said that the
public opposition was doing “rcal damage to Unocal’s moral and business brands.” Shc pointed out
that despite the considerable stock market increascs recently, Unocal’s stock prices have remained flat
throughout. Nightline, supra notc 35. On the other hand, Unocal reported its highest cver quarterly
carnings on April 25, 2001, though this increasc can be attributed in large part 10 a strong risc in the
price of natural gas in the United States. Unocal Posts Record Quarterly Earnings, PR NEWSWIRE,
Apr. 25, 2001.

38. During Unocal’s latest sharcholders’ annual meeting, two resolutions related 1o Unocal’s in-
vestment in Burma came 10 a vote: the first, calling on the Unocal board of directors to adopt, imple-
ment, and enforce a code of conduct based on the United Nations’ International Labor Organization
conventions on workplace human rights, received support of 23.3%, and the sccond, urging the ap-
pointment of a special committee of the board to review ways 1o link exccutive pay to the company’s
ethical and social performance; obtained support of 15.6%. Despite their failure, these two resolutions
ranked, among 138 social policy sharcholder resolutions that came to a votc in the spring and summer
2001 annual meeting scason, first and fourth, respectively. See also AFL-CIO and ICEM Protest Uno-
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plaintiffs’ claims under state law in California may proceed in state court.”

If the plaintiffs can convince the Ninth Circuit to overturn the district
court’s grant of Unocal’s motion for summary judgment, then farmers and
fishermen from southern Burma will testify in detail about how they were
relocated against their will, subjected to forced labor, assault, rape, torture,
and saw friends and family murdered by the Myanmar State. The case
could also establish legal precedent that would affect energy projects
throughout the world, as other plaintiffs would litigate in the United States
against corporations for human rights abuses committed on foreign soil by
a corporation’s business partner.

B. History of the Yadana Project

The Yadana (“treasure” in Burmese) field, in the Andaman Sea off of
the southern coast of Burma, has been estimated to contain 9.6 trillion cu-
bic feet of natural gas reserves.” In September 1994, a consortium com-
prising Unocal, Total S.A. of France, the publicly owned Myanmar Oil and
Gas Enterprxse (MOGE), and the Petroleum Authority of Thalland
(PTT), agreed with the Myanmar government to build a 260-mile pipeline”
from the Yadana offshore field to the Ratchaburi region of Thailand. To-
tal’s stake in the pr0]ect is 31.24%, Unocal’s is 28.26%, PTT’s is 25.5%,
and MOGE’s is 15%.” The $1.2 billion p1pe11ne marked Burma’s biggest
ever business venture with foreign partners.” The same month, Unocal
and Total entered into a take-or-pay sales agreement with the PTT
whereby the agreement stated the PTT would take 65 million cubic feet
per day as of August, 1998, to fire a 2,800-megawatt power plant in the
Ratchaburi region of Thailand.” The excess was to go to Burma® for a fer-
tilizer plant and a power facility.” The sponsors anticipated that produc-

cal’s Burma Joint Venture at Sharcholders Mceeting, PR NEWSWIRE, May 21, 2001 [hercinalter AFL-
CIOJ; Corporations Fecl Heat on Global Issues, PR NEWSWIRE, June 29, 2001 [hercinafter Corpora-
tions Feel Heat], and Doug Young, Shareholders Reject Two Resolutions on Myanmar, L.A. TIMES,
May 22,2001, at B3.

39.  On March 5, 2001, the Federal Court for the Central District of California issucd an oral rul-
ing stating that plaintiffs’ statc-bascd claims could be heard in state court during the appeal to the
Ninth Circuit. Telephone interview with Natacha Thys, Assistant Gencral Counsel, International La-
bor Rights Fund, who argued the motion (July 20, 2001).

40. Ron Corben, Unocal Increases Burma Field Natural Gas Reserves by 60 Percent, J. OF COM.,
Nov. 5, 1996, at 7B.

41.  Gas Pipeline Being Built in Myanmar, J. OF COM., Dcc. 3, 1996, at 7B.

42.  Millman, supra note 2, at 17.

43. David Buchan & William Barnes, Total in $12 Billion Burmese Gas Deal for Thais, FIN.
TIMES, Feb. 3, 1995, at 5, and William Branigin, Rights Victims in Burma Want a U.S. Company to Pay,
WASH. PosT, April 13,1999, at A13.

44. David Buchan & William Barnes, FIN. TIMES, Feb. 3, 1995, at 5; and Energy/Yadana Gas
Contract Change Proposed, BANGKOK POST, Mar. 7, 1998 [hereinalter Yadana Gas Contract Change
Proposed|.

45. Buchan & Barncs, supra notc 43; Yadana Gas Contract Change Proposed, supra notc 44.

46. Evclyn Iritani, Myanmar Project Fueling International Controversy, L.A. TIMEs, Nov. 24,
1996, at Al; Ted Bardacke, Thailand to Settle Burma Gas Dispute, FIN. TIMES, Jul. 30, 1999, at 6.
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tion of natural gas would ultimately reach 650 million cubic feet per day,”
but the project has yet to hit full capacity, as facilities in Thailand remain
unfinished." The project was expected to be financed exclusively with eq-
uity and would include some Export Credit Agency (ECA)” support, but
not from ECAs in France, the United Kingdon, or the United States.”
Lehman Bros. analysts Paul Cheng estimated that the sproject could in-
crease Unocal’s per share earnings up to 10% annually.” Total took the
lead in developing the field and in constructing and operating the pipeline
to the Thai border and the PTT built the stretch of pipeline from the
power plant to the Thai border.” Total manages the project.”

The sponsors also sought to improve the lives of the inhabitants
around the project site. The consortium built or renovated eight schools,
established a shrimp farm and more than 100 pig, cattle, goat, and poultry
farms. The sponsors installed electricity in four villages and hired twelve
full-time doctors. Hervé Madéo, the president of the consortium, ex-
plained that through these deeds the sponsors attempted to establish a
sense of community among the project and the surrounding inhabitants.
“If we want to integrate this project into the community, this must be their
pipeline,” Madéo added.” Furthermore, the consortium agreed to pay one
million dollars to compensate villagers for 525 acres of land and it has
adopted a policy of paying the local inhabitants that work on the project.”

Nonetheless, the pipeline, which traverses a sensitive area that has
been the site of much fighting between the government and rebel groups,”
faced opposition. This became obvious in March 1996, soon after con-
struction of the pipeline began, when an armed group ambushed a piSPeline
convoy, killing five Total employees and wounding another eleven.” The
consortium allegedly entered into a security pact with the Myanmar mili-
tary, which consists of young, underpaid, and untrained troops, to provide
protection for the project.”

47.  Millman, supra note 2, at 17. According to Unocal’s 1999 Annual Report, gas production is
expected to reach 525 million cubic feet per day by late 2001. UNOCAL CORP, 1999 ANNUAL REPORT
43 (2000).

48.  William Branigin, Unocal “Smoking Gun” Alleged, W AsH. POST, May 2, 2000.

49. ECAs are governmental or quasi-governmental entitics that subsidize and promote a coun-
Lry’s exports and investment abroad. Promment ECAs include the Export-Import Bank and the Over-
seas Privale Investment Corporation (U.S.), COFACE (France), Hermes (Germany), and the Japan
Bank for Intcrnational Cooperation and the Nippon Export and Investment Insurance (Japan).

50. Millman, supra note 2, at 17.

51. 14

52.  Buchan & Barnes, supra note 43.

53.  Lawyers say US Document Shows Link between Unocal, Myanmar Military, AGENCE
FRANCE PRESS, May 2, 2000.

54. Iritani, supra note 46.

55. Id.
56. Branigin, supra notc 43.
57. Id.

58. Iritani, supra note 46.
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C. The Unocal Cases

1. Plaintiff’s Claims

Conflict did occur, and in 1996, Burmese affected by the Yadana pro-
ject brought suit in the United States District Court for the Central District
of California in two separate actions: John Does against SLORC, MOGE,
Total, Unocal and some of its officers,” and John Does against Unocal.”
The plaintiffs claimed that the defendants had relocated villagers against
their will, subjected them to forced labor, stolen the villagers’ property,
and committed other human rights abuses, including murder, assault, rape,
and torture.” Specifically, the plaintiffs alleged violations of the Alien
Tort Claims Act, the Racketeer Influenced Corrupt Organizations Act, the
Torture Victims Prevention Act, several international laws, unfair business
practices, and various tort actions pursuant to California law.” The plain-
tiffs sought injunctive relief and damages in excess of one billion dollars.”

2. Procedural Rulings

Unocal argued that SLORC was an indispensable party, and because
it could not be joined as a result of its sovereign immunity, the suit should
be dismissed. The court responded that SLORC was not an indispensable
party because the plaintiffs could obtain the monetary and injunctive relief
they sought without SLORC. Therefore, the suit could proceed with Uno-
cal as the sole defendant.”

Unocal also invoked the act of state doctrine in arguing that the court
had no authority to review acts of SLORC and MOGE. The court re-
sponded, however, that since “nations do not, and cannot under interna-
tional law, claim a right to torture or enslave their own citizens, a finding
that a nation has committed such acts . . . should have no detrimental effect
on the policies underlying the act of state doctrine.” Because the execu-
tive branches had condemned SLORC for its human rights abuses, the
court concluded that “it is hard to imagine how judicial consideration of
the matter will so substantially exacerbate relations as to cause ‘hostile
confrontation.””® As a result, the court held that the act of state doctrine

59. Unocal I, 963 F. Supp. 880 (C.D. Cal. 1997).

60. National Coalition Gov’t of Union of Burma v. Unocal, Inc. 176 F.R.D. 329 (C.D. Cal. 1997).
Judge Richard Pacz presided over all litigation relating to the Yadana field project until his confirma-
tion for the Ninth Circuit Court of Appeals in March, 2000. Judge Pacz’s pro-plaintiff rulings in the
Unocal cases caused some controversy during the confirmation hearings. See also Jason Hoppin,
Chevron’s Nigerian Quagmire, THE RECORDER, Apr. 10, 2000. Judge Ronald S.W. Lew took over af-
ter Judge Pacz.

61.  National Coalition Gov't, 176 F.R.D. 329.

62. Lucicn J. Dhooge, A Close Shave in Burma: Unocal Corporation and Private Enterprise Li-
ability for International Human Rights Violations, 24 N.C. J. OF INT'LLAW & CoMm. REG. 1, 28 (1998).

63. Id. a1 26.

64. Unocal I, 963 F. Supp. 880, 889 (C.D. Cal. 1997).

65. Id. a1 894.

66. Unocal I, 963 F. Supp. at 893.
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did not prevent the court from reviewing SLORC’s acts. In a related suit,
however, the same court held that the act of state doctrine precluded re-
view of claims by certain John Doe plaintiffs for alleged expropriation by
SLORC of property located in Myanmar. The court reasoned that, since
governments take property within their own territory for a variety of rea-
sons, the determination of the validity of expropriation is best left to the
executive branch.”

As a result of other procedural motions, Total was dismissed for lack
of personal jurisdiction® and class certification for all similarly situated
persons from the area affected by the Yadana pipeline was denied.” The
plaintiffs withstood Unocal’s motions to dismiss for lack of subject matter
jurisdiction and failure to state a claim.”” The court consolidated the two
Unocal suits and in August, 2000, granted Unocal’s motion for summary
judgment for the reasons explained below.” The plaintiffs have appealed
to the U.S. Court of Appeals for the Ninth Circuit, which will hear oral ar-
gument in late 2001 or early 2002.”

3. The Substantive Rulings

a. State Actor Under the ATCA

The U.S. District Court for the Central District of California consid-
ered the state actor requirement for ATCA claims upon Unocal’s motions
to dismiss for failure to state a claim (Unocal I)” and Unocal’s motion for
summary judgment (Unocal II)." Because plaintiffs alleged torts by Uno-
cal in both categories, including torture, rape, and other forms of physical
violence in the former category and forced labor in the latter category, the
Unocal I and Unocal II courts examined Unocal’s alleged violations of in-
ternational law as both a state actor and a private individual. The two
courts analyzed Unocal’s status as a state actor through the lens of title
42 of the U.S.C,, section 1983,” which is the standard used for this purpose
in ATCA litigation. The Unocal I case, presided over by Judge Paez, and
the Unocal II case, presided over by Judge Lew, reached strikingly differ-

67. Nat’l Coalition Gov’t of Union of Burma v. Unocal Inc., 176 F.R.D. 329, 355-56 (C.D. Cal.
1997).

68.  Doe v. Unocal Corp., 27 F. Supp. 2d 1174 (C.D. Cal 1998), aff'd, Doc v. Unocal Corp., 248
F.3d 915 (Sth Cir. 2001).

69. Doc v. Unocal Corp., 67 F. Supp. 2d 1140 (C.D. Cal. 1999).

70. Unaocal 1, 963 F. Supp 880; National Coalition Gov’t of Union of Burma v. Unocal Corp., 176
F.R.D. 329.

71. Unocal I1,110 F. Supp. 2d 1294 (C.D. Cal. 2000).

72. Thys, supra notc 39,

73. Unocal I, 963 F. Supp. 880 (C.D. Cal. 1997).

74. Unocal 11,110 F. Supp. 2d 1294 (C.D. Cal. 2000).

75. 42 U.S.C. § 1983 (1984), “Civil action for deprivation of rights,” states “[e]very person who,
under color of any statute . .. of any Statc ... subjects ... any [person] ... to the deprivation of any
rights, privileges, or immunities sccured by the Constitution and laws, shall be liable to the party in-
jured in an action at law . ...”. Id.
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ent standards for defining a state actor under the ATCA. Presumably, this
discrepancy between the definition of state actor will be a principal issue
before the Ninth Circuit.”

b. Unocal I - Knowledge Suffices

Most significant, in the Unocal I decision, from the point of view of
project sponsors, is the holding that mere knowledge of a project partici-
pant’s violation of the law of nations and acceptance of benefits flowing
from such violations suffices to impose liability on a private company for
human rights violations.” Although the Unocal I court did not define
knowledge, it suggested that knowledge might be implied from a partici-
pant’s past activities.”

¢. Unocal II - Mere Knowledge Does Not Suffice

The Unocal 1I court relied on two tests under the joint action theory
of state action pursuant to which Unocal may qualify as a state actor:
(1) Did Unocal conspire with the Myanmar military in its commission of
unlawful acts? (2) Did Unocal participate in or influence the Myanmar
military’s unlawful acts?” The court concluded that plaintiffs had not pro-
vided sufficient evidence to conclude that Unocal was a state actor under
either of these tests.” The court also held that the mere fact that Unocal
and SLORC shared the goal of a profitable project did not establish joint
action.”

Significantly, the Unocal II court also suggested that knowledge by a
private project participant of a public participant’s violations of interna-
tional law, without more, does not transform the private participant into a
state actor. Thus, plaintiff’s evidence that Unocal knew, prior to partici-
pating in the project, that the Myanmar military had a record of commit-
ting human rights abuses, that the military would be providing security for
the project, and that the military committed, was committing, and would
continue to commit human rights abuses in relation to the project, did not
constitute a violation of international law.”

The Unocal II court added that in order for a private individual to be
liable for the challenged acts committed by a government, the plaintiff
must prove that the private individual was the proximate cause of the vio-
lation.® In order to establish proximate cause, the plaintiff must prove that

76. Thys, supra note 39.
77.  Unocal I, 963 F. Supp. at 892.

78. Id. at 899.

79.  Unocal 11,110 F. Supp. 2d at 1306-07.

80. Id.

81.  Unocal I1, 110 F. Supp. 2d 1294, 1306-7 (C.D. Cal. 2000).
82. Id

83. The Unocal II court concluded that plaintiffs failed to provide any evidence demonstrating
that Unocal had controlled the Myanmar military’s decision to commit the alleged torts, and as a re-
sult, plaintifC’s claim that Unocal acted under color of law for purposcs of ATCA fails as a matter of
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the private individual exercised control over the government’s decision to
commit the violation." This finding conflicts with the findings of the ear-
lier proceedings, and will be argued in the Ninth Circuit appeal.”

Finally, the Unocal II court considered the issue of whether Unocal
was individually liable under the ATCA for the forced labor claims. The
court observed that individual liability by Unocal required plaintiffs to
show Unocal was legally responsible for the Myanmar military’s forced la-
bor practices.” The court found that legal responsibility would attach to
Unocal if it actively participated in or cooperated with forced labor prac-
tices. Mere knowledge that forced labor is occurring is not enough.” The
court concluded that plaintiffs had not presented any evidence indicating
that Unocal sought to employ forced or slave labor. In fact, the court
added, the evidence showed that Unocal was concerned about the use of
forced labor by the military and that the military attempted to conceal the
use of forced labor from Unocal.*

C. Implication of the Unocal Litigation

The Unocal decisions are significant for two reasons. First, they an-
nounce that the conduct of American corporations must com;gly with a
standard of international norms recognized by the United States.” Second,
the Unocal I court held that mere knowledge or reason to know by a spon-
sor that a partner is engaging in human rights abuses on behalf of the pro-
ject may subject the sponsor to ATCA liability if it continues to receive
these benefits.” The language of the Unocal I decision could even be read
to suggest that knowledge of human rights violations in general, not just in
connection to the project, may suffice.”” The Unocal IT decision, on the
other hand, stated that ATCA liability lies only with parties that either (1)
conspire in or (2) participate in or influence the Commission of Human
RightsViolations.”

IV. MITIGATING THE HUMAN RIGHTS RISK

A. Risk Analysis

Sponsors have several options in attempting to avoid liability for hu-
man rights violations committed in connection with the project. In choos-

?

law. See generally Unocal 11,110 F. Supp. 2d at 1307.
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85.  Thys, supra note 39.
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349 ( C.D. Cal. 1997).
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ing a course of action, sponsors must first examine the risks. One authority
on project finance has proposed a method of analyzing risk that consists of
the following four steps:

(1) identification of the risk;

(2) determination of the likely costs of the risk;

(3) identification of the participant best suited to mitigate or assume
the risk; and

(4) appropriate allocation of the risk.”

1. Identification of the Risk

This article assumes not that the project sponsor itself engages in hu-
man rights violations, but that the project sponsor becomes involved in
human rights litigation through acts of the host government or other pro-
ject participants. If the project sponsor itself engages in human rights vio-
lations, it has committed a wrong for which it should be prepared to pay.
Naturally, there exists a gray area between acts committed by the project
sponsor and those committed by other parties, especially in the case of
project finance, where numerous parties work together closely.” This is
precisely what the plaintiffs in the Unocal case allege: not that Unocal it-
self engaged in human rights violations, but that SLORC, a project partici-
pant, violated human rights in furtherance of the project.” The remainder
of this paper addresses ways to keep out of this gray area and thereby
avoid exposure to ATCA litigation.

The human rights risk straddles two of the traditional categories of
risk in project finance: political risk and performance risk. When the host
government violates human rights in such a way that ultimate liability may
attach to a project sponsor, one thinks of risks associated with the political
climate of a country and its government, hence the political risk classifica-
tion. When the violator is a contractor or operator, one thinks of failures
to perform that impede the project’s course, hence the performance risk
classification.

2. Determination of the Likely Costs of the Risk

Of the six ATCA cases filed against corporations, one has been dis-
missed and five are pending. One human rights observer, Zia-Zarifi, be-
lieves that it is “certain in the near future” that a court will hold a corpora-
tion liable for ATCA violations.” He draws this conclusion based on
several factors: American courts are used to hearing civil actions against
corporations, courts have repeatedly indicated their acceptance of the no-

93. Barry N. Machlin, Lessons Learned from Troubled Projects: Indonesia, in PROJECT
FINANCING 1999: BUILDING INFRASTRUCTURE PROJECTS IN DEVELOPING MARKETS 459, 463 (Pcter
F. Fitzgerald cd., 1999).

94. Saman Zia-Zarili, Suing Multinational Corporations in the U.S. for Violating International
Law,4 UCLA J. INT’L L. & FOREIGN AFF. 81, 146 (1999).

95.  Unocal I, 963 F.Supp. 880 (C.D. Cal. 1997).

96. Zia-Zarifi, supra note 94, at 146.
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tion that a corporation can be held liable under the ATCA, and the more
claims are filed, the more at ease courts and plaintiffs (and defendants, of
course) will become with such litigation.” On a more rhetorical note, Zia-
Zarifi observes: “[i]f the American system can hold [corporations] liable
for engaging in bribery abroad, then it certainly can and should persecute
[sic] [corporations] for acts of murder, torture or slave trading, and other
violations of international human rights norms.”*

Estimating the costs of ATCA litigation is a speculative exercise.
Based on prior awards, however, the damages could be astronomical. In
eleven ATCA cases that reached final judgments between 1980 and 1995,
damages awarded against individual defendants averaged $197,800,000.”
If one excludes the lone suit against a defendant with assets comparable to
those of a corporation, in which Ferdinand Marcos was found liable for
$1,966,000,000, the awards still averaged $21,000,000.'” In light of the tre-
mendous wealth of some corporations compared with the countries in
which they invest (in 1995, Myanmar had a GDP of $5.0 billion, Unocal
had gross revenues of $4.1 billion, and Total had gross revenues of ap-
proximately $23.0 billion™), damages greatly in excess of these previous
awards are conceivable. Even if a company is not found liable, it may still
face considerable costs with respect to negative publicity, boycotts, lost
time of executives who must deal with these issues, and high legal fees as
lawyers travel to distant places to gather evidence. Unocal estimated its
losses in 1996 related to its acts in Burma at about one million dollars —
before suit had even been filed and a number of critical stories had made
the front pages of major newspapers.'”

3. Identification of the Participant Best Suited to Mitigate or Assume
the Risk

It goes without saying that the participant best able to mitigate the
risk of human rights abuses in connection with the project is the host gov-
ernment, contractor, operator, or other participant that violates human
rights (again, assuming for the purposes of this paper, that the human
rights risk excludes human rights violations by the project sponsors).

4. Appropriate Allocation of the Risk

As with other risks that the host government can best mitigate, such as
expropriation, currency inconvertibility, and regulatory change, the host
government is not always willing or capable of bearing these risks. This

97. Id.
98. Zia-Zarifi, supra notc 94, at 145,
99. Siephens & Ratner, supra note 9, at 343-48. Thesc averages do not include the damages
awarded in the Marcos litigation.
100.  Stephens & Ratner, supra note 9, at 348,
101. Tzeutschler, supra note 12, at 381-82.
102.  Evelyn Iritani, California Unocal Shareholders Back Myanmar Deals Energy: Proposals criti-
cal of company’s involvement in the country are soundly rejected, L.A. TIMES, June 3, 1997, at D2.
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holds true with respect to the other project participants. As a result, pro-
ject sponsors cannot always rely on risk allocation to protect themselves
from liability for human rights violations.

Participants in a project have three ways of limiting their exposure to
the human rights risk: first, they can perform due diligence to identify po-
tential risks and decide which countries to deal with; second, they can ob-
tain insurance; and third, they can try to shield themselves contractually.
The remainder of this paper examines these three options.

B. Mitigating the Human Rights Risk

1. Due Diligence

Prior to developing a project, sponsors will undertake a feasibility
study to identify the technical, CCOI’IOIIIIC contractual, governmental, and
financial aspects of a proposed project.” Project feasibility studies should
include examinations of the business environment of the host country.
The sponsors should consider the host country’s political, regulatory, and
economic climate." Within this framework, project sponsors should also
examine the human rights conditions in the proposed project site. The
U.S. State Department’s country reports and various human rights organi-
zations provide such information."

Some commentators have recommended that companies doing busi-
ness abroad investigate the potential host countries” human rights records.
Human rights activists, in particular, state that companies should avoid do-
ing business in countries with spotty human rights records because foreign
investment subsidizes and legitimizes repressive regimes. "% Levi Strauss &
Co., for instance, withdrew from Burma in 1992, citing the impossibility of
domg business there without “directly supporting the military government
and its pervasive violation of human rights.”"” Likewise, George Soros di-
vested his holdings 1n Peregrine Investments because of Peregrine’s in-
volvement in Burma." More recently, companies such as Compaq, Apple,
Disney, Pepsi, Kodak, and Motorola have joined the exodus from Burma.
Even companies less susceptlble to consumer pressure, such as Texaco and
Arco, have pulled out.'” Companies that do not sell directly to consumers,
however, do not have the same sensitivity to public enmity. Freeport-
McMoRan, for instance, which recently succeeded in getting ATCA claims

103. SCOTT L. HOFFMAN, THE LAW AND BUSINESS OF INTERNATIONAL PROJECT FINANCE 129,
148 (1998).

104.  Id. at 155-60.

105.  See generally U.S. STATE DEPARTMENT, Democracy, Human Rights, and Labor, available at
hup://www.state.gov/wwwiglobal/human_rights (last visited July 20, 2001). A scarch for “human
rights” and “Burma” using the Google search cngine, available at htip://www.google.com, turned up
hundreds of relcvant websites (search conducted July 20, 2001).

106.  Nightline, supra note 35.
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dismissed," as a lumber company does not face the same public pressures
as Nike or the Gap. Likewise for Unocal, which sold off most of its domes-
tic refineries and gas stations in 1997 in order to free up funds to invest in
exploration abroad, especially in Asia.'"

The other side counters that engagement promotes democracy. As
Roger Beach, the chairman of Unocal, wrote in a response to a New York
Times editorial condemning Unocal’s venture in Myanmar, “[i]f history
has shown us anything, it is that economic isolation only causes chaos, suf-
fering and hardship for the people it is intended to help. It does nothing to
improve living standards, promote democracy or advance human rights.”""
Barbara Linney observed: “Both camps are claiming to be on the side of
ethics, on the side of human rights.”'” This debate has continued for dec-
ades, and will undoubtedly continue for far longer without yielding a de-
finitive answer.'"

Other commentators take a more cautious view. Yves Miedzionogora
suggests that companies consider the following three points before decid-
ing to do business in a foreign country. First, if the U.S. State Department,
for instance, prohibits doing business with or in a country, then the com-
pany should stay out, for it not only risks sanctions for violating the prohi-
bition, but it likely will be held liable for ATCA claims. Such countries in-
clude Cuba, Iran, Iraq, Libya, North Korea, Sudan, and Burma."” Second,
if a country is known to treat its citizens badly, then companies operating
in such countries face a high risk of ATCA liability. If adjudication of
ATCA claims in United States courts were to have repercussions on
United States foreign relations with that state, however, then the act of
state doctrine may convince a court not to entertain the claim."® Third, if a
foreign country does not have a judiciary likely to allow potential plaintiffs
to obtain relief, then United States courts will be more likely to hear the
claim."”

In the event courts decide to follow the standard set by Judge Paez in
Unocal I, whereby knowledge by a project sponsor of a public participant’s
violations of international law suffices to transform the project sponsor

110.  Beanal v. Frecport-McMoRan, Inc., 969 F. Supp. 362 (E.D.La. 1997).

111, Iritani, supra notc 102.
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HuM. RTS. Q. (1997). For the opposite vicw, sce Stephen Hymer, The Multinational Corporation and
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into a state actor,' then an immediate benefit of conducting due diligence
is that it may show that a project sponsor lacked the requisite knowledge
for ATCA claims, assuming the due diligence turned up no human rights
violations. If the view of Judge Lew set out in Unocal II prevails, then a
project sponsor may be individually liable if it is legally responsible for the
human rights violations of a public participant. In that case, even the fact
that a project sponsor engaged in due diligence might help convince the
court that the project sponsor was concerned about these abuses, and
therefore, likely did not encourage the public participant to commit
them.'”

Beyond this evidentiary matter, however, due diligence may not be of
tremendous use. Many countries that need project financing for infrastruc-
ture and the exploitation of natural resources are developing. While re-
grettable, it is a fact that developing countries tend to grant their citizens
fewer human rights, as this concept is understood in the field of interna-
tional law. Countries that commentators warn may cause troubles for
businesses'™ would include China, Indonesia, Nigeria, Pakistan and other
authoritarian regimes in need of project financing. Companies that re-
fused to engage in business in these areas would lose considerable eco-
nomic opportunity. In recommending that its shareholders vote against a
proposal calling for Chevron to develop country selection guidelines for
investment, Chevron explained that “it is also important to remember that
natural resource companies can only operate in regions where resources
exist or are thought to exist. This is a constraint on our operations that is
not experienced by most other businesses.”'”

In addition, projects in developing, but authoritarian countries can be
very profitable. As mentioned previously, an analyst estimated that the
Yadana project would increase Unocal’s per share earnings by ten per-
cent.”” In deciding to remain in Burma despite protests, chairman of the
Unocal board, Roger Beach, assured shareholders that lost business and
legal fees associated with the Burma project had cost the company only
$1 million in 1996.” Shareholders rejected a pair of proposals critical of
Unocal’s association with Burma during the company’s 1997 and 2001
shareholders’ meetings.” When asked why he had chosen to invest in
Burma, former president of Unocal, John Imle, responded “[i]nitially,
what we recognized there was A, the existence of the natural gas re-

118.  Unocal I, 963 F. Supp. 880, 893 (1997).
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sources; and B, the existence of a market within pipeline distance.””
Thus, given the potential for returns on project financing, some companies
may treat ATCA claims and other related problems as costs of doing busi-
ness in certain countries.

Conducting due diligence into the state of a country’s human rights
will assist prospective project sponsors in determining the risks they face
there. Nonetheless, it may make economic sense for companies to invest
in countries with questionable human rights records. These companies
may consider various means, discussed below, of protecting themselves
from liability for human rights abuses.

2. Insurance

Among the most common mitigation techniques for traditional coun-
try risks, such as inconvertibility of currency risk, expropriation risk, regu-
latory risk, and political violence risk, is political risk insurance.” Multi-
lateral, bilateral, and private insurers will compensate project sponsors that
suffer financially as a result of political violence by third parties or illegal
acts and material breaches of the project agreement by the host govern-
ment. Insurance may not cover the human rights risk, however, as insur-
ance coverage does not extend to blameworthy acts of the insured. The
Overseas Private Investment Corporation (OPIC), which is funded by the
United States Congress, for instance, excludes from insurance coverage ac-
tions provoked or instigated by the investor.”” Private insurance contracts
contain similar terms. Typically, they exclude “wrongful, dishonest or
criminal acts of the Insured,””® “provoking the Host Government in some
manner . . .”'” or the insured’s “failure to comply with the laws of the Host
Country, or from any failure of the [insured] . .. to comply with applicable
environmental, public health and worker safety standards of the World
Bank.”™ In addition, the insured must often warrant “that it has complied
and will continue to comply in all material respects with the applicable
laws of the Host Country and the Insured’s Country. . .”"
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Political risk insurance is available only to insureds that do not have a
hand in any of the injury that results from the host government’s actions
and that comply with the laws of their home country, the laws of the host
country, and international standards set forth by organizations such as the
World Bank. As a result, if a project sponsor is found liable in a United
States court for violating the ATCA, it will not be eligible for political in-
surance coverage, because it will probably have violated most, if not all, of
the conditions commonly found in insurance contracts. More fundamen-
tally, a project sponsor will not be able to contract around these condi-
tions, as it is likely to be against public policy to insure against human
rights abuses.

Even though project sponsors cannot obtain insurance against the
human rights risk, the standard terms under which multilateral agencies,
such as the Multilateral Investment Guarantee Agency (MIGA), a mem-
ber of the World Bank, and bilateral agencies, such as OPIC, provide po-
litical risk insurance will assist project sponsors in avoiding ATCA liability.
First, these organizations have as a mission the facilitation of environmen-
tally and socially responsible investments. OPIC states that it will not
“[support] projects that contribute to violations of internationally recog-
nized worker rights.”" The MIGA Definitive Application for Guarantee
asks the applicant to identify potential worker safety problems the project
may cause, and to describe measures to mitigate such hazards. The Defini-
tive Application also asks whether the project will comply with health and
safety §uidelines of the host country, the investor’s country, and the World
Bank.” The MIGA Operational Regulations, which define the conditions
under which MIGA will provide insurance, state that insureds must under-
take to comply with the laws and regulations of host countries.™ The Op-
erational Regulations also require MIGA to conduct assessments with re-
spect to, among other factors, the economic soundness and contribution to
development of projects. In particular, MIGA must investigate the effects
of projects on the social infrastructure of the host country.” MIGA re-
views the social aspects of all projects with the potential to cause “signifi-
cant and diverse social impacts” before agreeing to underwrite them.™ As
a result, public insurers may refuse even to consider projects undertaken in
countries notorious for human rights violations. Perhaps this explains why
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neither MIGA nor OPIC will do business in Burma.”

Second, in order to foster socially sound projects, these organizations
require the insureds to accept conditions which, if followed, will reduce the
likelihood of ATCA violations. First, these agencies demand that the in-
sureds comply with local and international laws and international stan-
dards. Article 12(d) of MIGA’s Convention, for instance, states that “[i]n
guaranteeing an investment, the Agency shall satisfy itself as to:...
(i1) compliance of the investment with the host country’s laws and regula-
tions ....”"" Both MIGA and OPIC expect insureds to meet strict health
and safety standards for employees and the public.”

3. Corporate Codes of Conduct

In order to channel the tremendous assets of multinational corpora-
tions into positive uses, the international community has long tried to sub-
ject multinational corporations to corporate codes of conduct, but to little
avail. After twenty years of effort, the United Nations gave up on its at-
tempt to draft a code in 1993. The Organization for Economic Coopera-
tion and Development and the International Labor Organization produced
codes of corporate conduct, but in the absence of any means of enforce-
ment, they have remained aspirational." Corporations, too, have come up
with codes of conduct, but they lack legal force.”' Nonetheless, codes of
conduct may help a project sponsor avoid liability in an ATCA suit. If a
sponsor can prove that it complied with its code of conduct seriously on a
particular project, a court or jury may infer that the sponsor lacked the
requisite knowledge for liability under the ATCA. In this way, a code of
conduct could assist in proving proper corporate behavior.

Ideally, a sponsor would like to make a code of conduct legally bind-
ing on the participants involved in a project. The sponsor can accomplish
this goal by inserting provisions from the corporate code of conduct into
the various contractual agreements that bind the project participants. The
next section discusses this strategy in greater detail.

4. Contractual Mitigation

Sponsors that choose to undertake a project in countries with political
climates that raise the possibility of human rights risk must rely on contrac-
tual means to mitigate this risk. One of the primary advantages of struc-
turing an investment as project finance is the ability to spread risk contrac-

137. Both will support projects in Nigeria and Indonesia, but only MIGA will support projccts in
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tually.'” Participants in a project cannot limit their exposure in this way to
ATCA suits by third parties, however, since these third parties are not
party to any of the agreements. As a result, the parties to a project must
resort to contractual means to provide for internal allocation of the risks.

In principle, it is desirable to allocate a risk to the party best able to
foresee, manage, control, spread, mitigate, or hedge against it."” In prac-
tice, policy considerations and the relative bargaining and financial
stren§ths of the project participants will also determine the allocation of
risk.'

a. Limiting the Liability of the Project Company

Among the advantages of project finance as a vehicle for investing is
that it allows sponsors to limit their exposure through the formation of a
project company.'® The project company is the entity that will finance, de-
velop, operate, maintain, and sometimes own the pI‘O]eCt thereby keeping
the sponsors from direct participation in the project.* The formation of
the project company depends on accounting and tax considerations, local
law and the ob]ectlves of the project sponsors."

Project companies generally fall into five categories: joint ventures,
general partnerships, limited partnerships, limited liability companies, and
corporations. The rules of thumb regarding the different types of entities
apply to the project finance world: joint ventures allow participants great
flexibility in management, but do not limit their liability; partnerships pro-
vide advantageous tax treatment and greater management participation
and control, but limit liability to a lesser degree; limited liability companies
combine attributes of partnerships and corporations; and corporations
limit the 11ab111ty of incorporators but provide less managerial flexibility
and control.”

Of these forms, the corporation best shields the investors from risks
arising out of a project. As a result, sponsors that want to mitigate the
human rights risk would be advised to incorporate their project company.
In the Unocal litigation, for instance, Unocal has raised this argument,
contending that it cannot be held liable for the acts of its subsidiary, Uno-
cal Myanmar Offshore Co., which represents Unocal’s interest in the
Yadana project.'” Incorporatlon will not always shield the parent from the

142, HOFFMAN, supra note 103, at 19.
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acts of the project company, however, because of the equitable remedy of
piercing the corporate veil.

The doctrine of piercing the corporate veil is simple enough: courts
will look beyond the corporate form when it is being abused."™ The United
States Supreme Court wrote: “[a]lthough a corporation and its sharehold-
ers are deemed separate entities for most purposes, the corporate form
may be disregarded in the interests of justice where it is used to defeat an
overriding public policy.”™ These notions of justice and public policy do
not provide much guidance, but project sponsors would do well to remem-
ber the following precept: scrupulously observe the corporate form. This
means that the project company should be run by officers as representa-
tives of the project company, not the parent; when the project company
enters into agreements, it should do so in its own name, not in that of the
parent; and when the project company contract to perform, the parent
should not represent that it supports the project company’s performance."

The issue of piercing the corporate veil arose in the case of Jota v.
Texaco. Too much direction from the head office in New York was one of
the factors that led the U.S. Court of Appeals for the Second Circuit to re-
quire that the parent company, Texaco, submit to the jurisdiction of Ecua-
dorian courts for violations by its Ecuadorian subsidiary of, among other
statutes, the ATCA.” Ideally, the sponsor should behave like a passive
investor. , :

These precautions do not guarantee that courts will honor the legal
barrier between the parent and the subsidiary in the case of an ATCA
claim. Courts in the United States pierce the corporate veil in approxi-
mately forty percent of cases where that remedy is sought.”™ One study
found that courts pierce the corporate veil more often when the plaintiff is
a contract creditor (42% of cases) than when the plaintiff is a tort creditor
(31% of cases).” This study also found that courts pierce the corporate
veil 40.5%-of the time when the corporate defendant has violated a stat-
ute.” Thus, while the fact that a project company commits a tort may not
increase the likelihood of a court’s piercing the corporate veil, the fact that
it violates a statute may.

A second approach is related to the concept of worldwide financial re-
sponsibility of multinationals. Professor Jay Westbrook explains that the
purpose of limited liability as a spur to entrepreneurial risk-taking and
economic innovation should not apply to large multinationals in develop-

150.  Robert B. Thompson, Piercing the Corporate Veil: An Empirical Study, 76 CORNELL L. REV.
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ing nations for two reasons: first, these multinationals are hardly entrepre-
neurial upstarts in these nations; and second, multinationals must not be
able to unleash the tremendous power and wealth they possess.”” On a re-
lated note, some commentators have argued that parent companies should
not be able to escape liability when their subsidiaries run hazardous in-
strumentalities or maintain armed forces for the parent’s benefit."*

Structuring the project entity in a way that minimizes governmental
participation is perhaps the most effective means to avoid being implicated
in human rights violations committed by a host government. Courts are
less likely to hear ATCA claims when the host government is seen as a
passive investor that does little more than grant a concession.'” John Rey-
nolds, who successfully defended Freeport-McMoRan against allegations
of violations of the ATCA and other laws,"® suggests that sponsors avoid
structuring their deals as joint ventures with host governments; ideally
sponsors should seek to be viewed as a contractor, rather than a partner, of
the host government.'®

b. Contracting with the Host Government

In light of the proclivity of United States courts to pierce the corpo-
rate veil, a project sponsor ought to consider transferring the risk to other
project participants. Because the host government is the party most likely
to violate human rights, the sponsor should attempt to have the govern-
ment bear this risk. Among the numerous agreements that bring a project
to life, at least two define the relationship between the host government
and the sponsors: the concession agreement and the support agreement
(also called implementation agreement). The concession agreement con-
tains the terms according to which the host government grants the sponsor
the right to construct, develop, and operate a project or exploit a re-
source.'”

When sponsors cannot cover all of their risk exposure through insur-
ance or other traditional means, they may turn to the host government for
assurances to deal with uncertainties of a particular project.” The gov-
ernment will issue these assurances in the form of a support agreement,
which is a contract between the host government and the sponsor that ad-
dresses financial and political issues necessary to a project, but the other
project agreements.” Typically, in a support agreement, the government
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undertakes to provide the requisite permits, to guarantee tax breaks, to
provide protection, to refrain from expropriating the project, and to coop-
erate in general with the project.'”

i. Concession Agreement

In an ideal world, the sponsor would attempt to include the following
provisions in the concession agreement. First, the sponsor should insist
that the host government represent and warrant that it complied with in-
ternational labor standards and international law in connection with the
project during the pre-development stages.” The project sponsor must
also ensure that the host government will continue to honor its undertak-
ings after signing the concession agreement. If that fails, the project spon-
sor should request the host government to comply with international labor
standards and international law in the customary “General Obligations of
the Parties” clause of concession agreements.'” Such a provision can be
inserted in the “Compliance with Laws” clause'® by adding customary in-
ternational law as a law to be observed. These two clauses should contain
examples of what could be considered to violate international law and la-
bor standards, such as forced labor, forced relocation under certain condi-
tions, physical abuse, and so forth. The sponsor should then list among the
cvents of default leading to termination any representation or warranty
made by the host government that turns out to be materially incorrect or
any material failure to perform its general obligations.'®

Governments may object to such clauses, since they might be seen to
meddle in domestic affairs and to imply that the government carries out
human rights violations. The sponsor might respond in three ways. First,
it may argue that the clauses should be viewed as reinforcements of the
country’s commitment to labor standards and international law rather than
as admissions of guilt, in the same way that ratification of a human rights
convention by a state reflects positively on that state. Second, the sponsor
should point out its willingness to undertake the same obligation to comply
with these laws. Third, lenders ma require such a clause,”™ which the
sponsor could point to for leverage.”" Patricia Bajenski, Director of Inter-
national Finance at Coastal States Management Corporation, has said that
she had never heard of a government accepting to act within its own terri-
tory in accordance with foreign laws. The mere suggestion that a govern-
ment do so would be a great insult.”
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Just as many concession agreements provide for an independent engi-
neer'” to report on the performance of the parties’ obligations under the
agreement, the sponsor should try to provide for an independent observer
to report on the human rights conditions surrounding the project. This
might be the most contentious of this Article’s suggestions for several rea-
sons. First, evaluating human rights is more subjective than evaluating
technical compliance with the project’s specifications. Second, finding and
agreeing on an independent observer who is familiar with international
human rights norms may not be easy. Third, concession agreements typi-
cally do not contain such provisions, and it is always more difficult to cre-
ate a new and untested provision than to alter an existing one. Fourth, the
cost of having someone on the project site to monitor human rights condi-
tions could be expensive, judging by the high hourly fees charged by inde-
pendent engineers. Finally, a government may object to the independent
observer because the prospect of a reprimand for human rights violations
within its borders is far more unsavory than a reprimand for, say, failure to
obtain for the sponsor preferential tariff treatment. Nonetheless, it is es-
sential to have an expedient mechanism for determining the existence of
human rights violations so that the project sponsor can invoke the provi-
sions described below and mitigate the human rights risk.

Multilateral and bilateral agencies already inspect the sites of their
loan and insurance beneficiaries. The International Finance Corporation
(IFC), a member of the World Bank Group, for instance, monitors the en-
vironmental and social aspects of its projects through supervision missions
and project site visits, the frequency of which depends on the environ-
mental and social complexity of the projects.” MIGA, also a member of
the World Bank Group, states that it may carry out monitoring visits to
environmentally and socially sensitive projects.”” OPIC as well announces
that it monitors compliance with United States environmental and work-
ers’ rights standards through site visits.” As a result, because projects in-
volved with these agencies already receive visits whose purpose is, among
others, to assess the state of workers’ rights and social conditions in gen-
eral, the notion of an independent observer is not that radical.

The sponsor should also protect itself in the event of default by the
host government in the following two ways. First, the concession agree-
ment should provide for adequate compensation for the sponsor.”  Sec-
ond, the concession agreement should also allow the sponsor to assign its
interest in the project. This clause may be hard to negotiate, as concession
agreements typically condition the assignment on the host government’s

Management Corporation (since merged with El Paso Corporation) (Apr. 5, 2000).
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consent.” Nonetheless, negotiation of such a clause is worth the effort be-
cause sponsors who are not subject to the jurisdiction of American courts,
and that come from countries without laws equivalent to the ATCA, might
express interest in taking over profitable projects.'™

Sponsors can also rely on the standard liability and indemnification
clause of concession agreements, where the party accused of liability for
personal injury arising from violation of its obligations under the agree-
ment to a third party agrees to indemnify, defend, and hold harmless the
other party.™

Finally, sponsors should consider whether or not they want to require
the host government to waive its sovereign immunity."™ Waiver will allow
the sponsor to join the host government in case it is sued for an ATCA vio-
lation. In some instances, however, it may be to the sponsor’s advantage if
the host government does not waive its sovereign immunity. In the Texaco
case, for example, the Ecuadorian government had not waived its sover-
eign immunity, and consequently, could not be brought before American
courts. Texaco argued that since the Ecuadorian government was a neces-
sary and indispensable party, the suit could not be brought in the United
States. The court agreed and dismissed the case in part on the ground of
forum non conveniens, on the condition that Texaco submit to the jurisdic-
tion of Ecuadorian courts.'®

The same strategy did not pay off in the Unocal case, however, as the
court found that SLORC, which had not waived its sovereign immunity,
was not a necessary and indispensable party. Therefore, the suit could go
forth with Unocal as the sole defendant.™

ii. Support Agreement

Sponsors are naturally inclined to seek as much support from the host
government as possible.™ Nonetheless, sponsors must be wary of under-
takings by the host government to provide physical protection against local
opposition to projects. Commentators write that such provisions are a
good way to mitigate political risk"* and are useful in pipeline and trans-
portation projects which, in light of their geographical breadth, are particu-
larly susceptible to sabotage.™

As a result, commentators have begun advising sponsors to avoid mili-
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tary assistance in favor of private security arrangements.” The sponsors
should assure themselves that these security forces have no links to the
military and that host government participants in the project do not use
project funds or equipment for military purposes."

The sponsor might also try to get the host government to agree to con-
form to international norms. Here, too, examples of which types of acts
might be deemed to violate human rights would be useful, though strong
resistance by the host government is to be expected.

Convincing a state to accept some of these provisions, and in the
process compromise its sovereignty, is understandably a difficult task. Itis
not impossible, however. Countries in need of infrastructure will go to
great lengths to encourage investment. The Turkish Parliament, for in-
stance, in order to attract foreign sponsors, recently took acts limiting its
sovereignty. Just as Turkey had begun to receive foreign investment in
energy projects in 1996, the Turkish Constitutional Court ruled that pri-
vate power projects were concessions, and, consequently, were subject to
review by the Turkish Supreme Administrative Court, which had the au-
thority to revise the terms of those agreements in favor of the state. Not
surprisingly, foreign investment fell. Three years later, the Turkish Par-
liament removed this obstacle to foreign investment by amending the
Turkish Constitution to allow energy pro‘]'ect contracts to be governed by
private law instead of administrative law.™ If a country is willing to con-
vert concession agreements from matters of administrative law to private
commercial law for the purpose of promoting project finance, others may
be willing to make concessions regarding human rights.

c. Contracting with the Project Contractors and the Operators

The construction contract is at the core of project finance, as it brings
together into a cohesive whole the technical and financial parameters of
the project.” It is also an ideal opportunity for the sponsors to ensure that
human rights violations do not haunt their project. The types of human
rights violations alleged in the Unocal case: torture, slavery, forced labor,
and assault, are most likely to occur in the construction phase of the pro-
ject. The laying of a pipeline across a people’s land may prompt it to resist.
An off-shore platform that is running behind schedule may encourage the
use of forced labor, and a plant that is losing money may cut costs at the
expense of workers’ safety and wages. Such violations can also occur dur-
ing the operation and maintenance phase of the project. The fact that
forced relocations and worker-intensive construction projects will have al-
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ready ended, however, somewhat reduces the probability of violence dur-
ing this phase.

In addition, sponsors should seek to insert certain clauses in their re-
spective agreements to further shield themselves from liability arising out
of human rights abuses that occur during these phases. If sponsors decide
to construct or operate the project themselves, then obviously they should
take great care to prevent any human rights abuses from taking place.

i. Construction Agreement

Project sponsors’ greatest concerns are that the project be completed
on schedule and that it perform as expected.” Selecting an internationally
recognized and experienced contractor will protect sponsors against com-
pletion and performance risks.” Likewise, experienced contractors are
more likely to avoid situations that can lead to human rights violations, if
only to preserve their reputations.

Project sponsors should insist on the following clauses, all of which are
standard for construction contracts: (1) a clause mandating compliance
with prudence and laws, (2) a personnel clause, (3) a labor relations clause,
and (4) an indemnity clause. In the clause mandating compliance with
prudence and laws, the contractor undertakes to work prudently and in
compliance with local and international laws.” Customary human rights
law may be included in this clause. The personnel clause will typically
place on the contractor the burden of hiring competent personnel, training
the personnel, and assuring their safety.”™ The labor relations clause ren-
ders the contractor responsible for employment decisions, work condi-
tions, and labor disputes.” It would be helpful to insert in these sections
provisions about respecting basic labor standards as set forth, for instance,
by World Bank entities such as the IFC and MIGA.™

The representations and warranties clause of construction contracts
typically requires contractors to represent and warrant that they complied
with all applicable laws in constructing the facility.”” Here, too, sponsors

191.  John B. O’Sullivan, Project Financing Techniques, PROJECT FINANCING 1999: BUILDING
INFRASTRUCTURE PROIECTS IN DEVELOPING MARKETS 61, 68 (Peter F. Fitzgerald ed., 1999).

192.  Id. at 68.

193.  HOFFMAN, supra note 103, at 276; OSullivan, supra notc 191, at 82; Article 4.1(j) of the sam-
ple construction contract appcaring in STEARNS & HAINES, PROJECT FINANCING 1996: BUILDING
INFRASTRUCTURE PROJECTS IN DEVELOPING MARKETS 65, 72 (1995).

194.  OrSullivan, supra note 911, at 81; Articles 4.1(a) and (f) of the sample construction contract
appearing in STEARNS AND HAINES, supra note 193, at 71-72. Finally, some construction contracts,
particularly turnkey contracts, obligate contractors to provide security for the project. See generally
HOFFMAN, supra note 103, at 276. Such clauses will further remove risk from SpOnsors.

195.  Article 10 of sample construction contract appearing in STEARNS AND HAINES, supra note
193, at 78-79.

196. 'WORLD BANK, Core Labor Standards, available at http://wbin9918.worldbank.org/HDNet/
dhddocs/Nsf/view+to+link+webpages/E7CF11 ROD46 ABA5985256967005BS649?OpenDocument
(last visited Sept. 30, 2001). .

197.  HOFFMAN, supra notc 103, at 289.




2001] PROJECT FINANCE 329

may want to mention customary international law and provide examples of
acts that would violate such law.

In the indemnity clause, contractors agree to defend, indemnify, and
hold harmless the owner for any claims or losses arising out of the contrac-
tors’ negligent, willful, or wanton acts or omissions.”™ Specific reference to
customary international law should be made in this clause.

ii. Operation and Management Agreement

The operation and management agreement is similar to the construc-
tion agreement in that the primary risks are adequate performance within
budget and insuring that the operator has the responsibility of managing
personnel matters and following applicable laws.” Consequently, the pro-
ject sponsor should insert provisions similar to the ones inserted in the
construction agreement. Likewise, since operation and management
agreements also contain indemnification clauses,” the sponsor should do
as it did with respect to the construction agreement. In addition, the spon-
sor would do well to hire an experienced operator for the reasons men-
tioned above.” Finally, the sponsor may try to negotiate from the opera-
tor a representation and warranty that it did not violate any human rights
laws.

5. The Role of Lenders

a. Public Lenders

Nations, the World Bank, and other constituting bodies have en-
trusted public lenders with a mission beyond profit maximization. The
IFC, for instance, announces its policy that “all its operations [be] carried
out in an environmentally and socially responsible manner.”*”

Even bilateral agencies, which are more intent on promoting exports
and domestic jobs than development,” consider the social impact of the
projects they finance. The mission of OPIC, for instance, is “to mobilize
and facilitate the participation of [U.S.] private capital and skills in the
economic and social development of less developed countries and ar-
eas....”™ OPIC finances projects that “promise significant benefits to
the social and economic development of the host country...”” and is
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prohibited by law from “supporting projects that contribute to violations
of internationally recognized worker rights.”*"

Public lenders will often conduct extensive due diligence to ensure
that the projects they have been asked to finance will fulfill their mission.
Generally, the IFC expects all projects in which it invests to comply with
applicable local, national, and international laws.”” In particular, IFC spon-
sored projects must also comply with the IFC’s General Health and Safety
Guidelines, which require progiect sponsors to assure their workers safe and
sanitary working conditions.”

IFC projects that affect indigenous peoples must comply with the
World Bank standards for dealing with these groups as set forth in Opera-
tional Directive (O.D.) 4.20, Indigenous Peoples.” Operational Directive
4.20 seeks to ensure that indigenous peoples benefit from projects financed
by the World Bank and its affiliates and that the development process re-
spect dignity and human rights.” In accordance with these principles,
sponsors obtaining loans for projects that will affect indigenous peoples
must prepare an Indigenous Peoples Development Plan, in which sponsors
outline potential problems, identify the indigenous peoples’ social condi-
tions and legal rights, and propose solutions and means for their imple-
mentation.”" The IFC requires the sponsors of projects that may involve
involuntary resettlement to provide a detailed resettlement plan that will
benefit the resettled persons. The sponsors must demonstrate, among oth-
er things, the suitability of the proposed resettlement site, the adequacy of
compensation to the resettled persons, and the sufficiency of community
participation in the resettlement.”

Once a public lender has approved a project, the sponsors must con-
tinue to comply with the often stringent standards for social protection set
forth in the lending agreements. OPIC financing documents, for instance,
require the investor to agree to respect worker’s rights in terms of wages,
collective bargaining, and acceptable health, safety, and age levels.””

Public lenders, who are interested in promoting development, will
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help project sponsors avoid liability for human rights violations in two
ways. First, the feasibility studies conducted by these lenders during the
application process will eliminate from contention projects that have a
strong chance of causing excessive disruptions to the lives of the people
who live near the project site, in turn reducing the risk of conflict and vio-
lence. Second, these lenders will condition the disbursement of funds on
compliance with laws and on observance of workers’ rights and safety.
Commercial lenders often ask the IFC and other public lenders to partici-
pate in risky projects because public lenders have relationships with a large
number of governments. In this capacity, public lenders enhance a pro-
Jiect’s stazlllzility by acting as a buffer between a host government and private
enders. :

b. Commercial Lenders

Despite their primary concern with profits, commercial lenders, too,
can play an integral role in helping project sponsors mitigate the risk of
ATCA liability. This role takes on considerable importance in projects
that do not have any public lenders, such as the Yadana gas field project in
Burma.

Standard credit agreements contain several provisions that will indi-
rectly require sponsors to respect human rights. In appraising project
risks, lenders look to the experience of the contractor and operator, while
placing particular emphasis on the ability of the contractor to work with a
local labor force.”™ Presumably, experienced contractors and operators are
less likely to violate the human rights of their workers and the surrounding
population.

Commercial lenders will also demand that project contracts be assign-
able and assumable to increase their value as collateral.”® This require-
ment should assist project sponsors in obtaining an assignability clause in
the concession agreement.

Credit agreements have four broad areas that may mitigate ATCA
violations. First, lenders set forth conditions precedent that must be met
prior to the release of funds. Among the conditions precedent will typi-
cally be the accuracy of representations and warranties and an absence of
defaults or breach of any project agreement.”” Second, borrowers cove-
nant to comply with laws and regulations, to observe the credit agreement
and all project agreements, and to construct and operate the project in ac-
cordance with industry standards.”® Third, borrowers represent and war-
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rant upon each disbursement that they have complied with all laws and
regulations, that they have not defaulted on any of the project agreements,
and that there is no pending or threatening litigation that could adversely
affect the project.”” Fourth, the credit agreement will list as events of de-
fault the material inaccuracy of any representation or warranty, the failure
to observe the covenants, and the material default by a party of any signifi-
cant project agreement.”

Finally, commercial lenders tend to view the participation of multilat-
eral and bilateral agencies in the financing of a project as a form of politi-
cal risk insurance, since host governments will be reluctant to jeopardize
their relationship with the World Bank, OPIC, the EBRD, and other
agencies through acts harmful to projects they are financing.® If a com-
mercial lender requests the sponsor to obtain the participation of public
lenders, then sponsors will have to observe the stringent standards of these
lenders.

Although commercial lenders do not yet inquire into the human rights
conditions associated with an investment, in light of their reluctance to
take on uncertain and unquantifiable risks,”* they may begin to insist on
such clauses.

V. CONCLUSION

Regardless of which standard the Ninth Circuit Court of Appeals
adopts for determining the liability under the ATCA of project sponsors
for torts committed in relation to a project, the human rights risk has be-
come part of the project’s finance landscape. Project sponsors have sev-
eral means of protecting themselves against ATCA liability, all of which
entail compromise. The best way is to restrict investment to countries with
a solid human rights record. This strategy, however, may keep sponsors
out of potentially lucrative markets. Sponsors can also seek to limit their
liability by acting like passive investors. The inability to exercise control
may not satisfy sponsors who have considerable investments at stake, how-
ever.

Contractual mitigation offers a hopeful, though untested, means of
reducing the human rights risk. Demanding a host government, or other
project participant, to accede to human rights may seem presumptuous, if
not impractical. Many project agreements already contain provisions that
should encompass the types of acts covered by the ATCA. When asked
whether the IFC would change its policies in response to the ATCA, Car-
los Franzetti, Principal Counsel of the IFC, replied that if parties comply
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with the terms of the IFC’s loans, ATCA violations should not take
place.” Despite these provisions, human rights violations do take place.
This fact has led one expert to state that contractual mitigation is not an
option; project sponsors must rely instead on acting like passive investors
and keeping away from the state military.” Contractual provisions may
nevertheless be of some help. Project sponsors could try to make contrac-
tual mitigation more meaningful by reinforcing the language of the provi-
sions, perhaps by explicitly referring to the law of nations. Forceful lan-
guage may convince the host government that the sponsor is serious about
human rights. Forceful language may also convince a jury that the sponsor
lacked the requisite knowledge. Forceful language, however, will require
the sponsor to concede other points during negotiations with its partners.
Ultimately, the sponsor’s course of action will come down to business
decisions. How much does a sponsor want to invest in a particular coun-
try? How badly does a country need foreign investment? How much is
the sponsor’s reputation worth? How much control and security is the
sponsor able to forsake? How much is the sponsor willing to concede in
order to obtain contractual protection? These business decisions are par-
ticularly difficult to make in light of the unsettled state of the law regarding
corporate liability for ATCA violations. Nonetheless, the calculus of en-
gaging in project finance abroad has changed in the past several years and
project sponsors need to stay abreast of legal developments in this field.
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