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The necessity for prompt arid effective discovery procedures is important to 
any decision-making body. For the Federal Energy Regulatory Commission 
("FERC" or "C~mmiss ion") ,~  a quasi-judicial independent agency exercising 
regulatory jurisdiction ovcr natural gas c o m p a n i e s . ~ u b l i c  ~ t i l i t i e s , ~  and the 
licensing of hydroelectric projects,' this necessity has reached severe proportions. 
Due to (1) the Commission's ever-increasing work load and (2) the Commission's 
outdated discovery regulations, the discovery mechanism applicable to F E K C  
adjudicatory proceedings5 is cumbersome, uncertain arid time-consuming. In 
order to most effectively serve the Commission and the entities which it regulates, 
the Commission's discovery process must be model-nized. 

T h e  Commission's administrative work load has become legendary. I 'he 
additional responsibility imposed on the Commission by the Natural Gas Policy 
Act of 1978 ("NGPA")6 has only served to heighten the Commission's regulatory 
burden. This  has resulted in what the Cornmission's immediate past Chairman 
referred to as "the Commission's chroriic inability to reach timely dec.ision~."~ 
During the first year following the passage of the NGPA, filings receiveti by the 
Commission increased thirty-four percent (31%) from 28,329 to 37,953.TThe 
following year, the number of filings nearly doubled to almost 70,000.9 As a result 
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of its heavy regulatory responsibilities, the Commission has wisely embarked 
upon a policy of encouraging more settlements in order to avoid time-consuming 
hearings. This policy commenced prior to the enactment of the NGPA and has 
accelerated since. In his 1980 Report to Congress,lo Chairman Curtis identified at 
least two compelling reasons why the prompt settlement of cases is essential. First, 
from the Commission's perspective, he stated that "its jurisdiction and its case 
load are so large that the system cannot possibly work at an expeditious pace 
unless most cases are settled-and settled early."ll Second, looking at the problem 
from the regulatee's standpoint, the Chairman emphasized the expense and waste 
of time involved in 1itigation.lZ 

The effective use of discovery at the administrative level can greatly lighten 
the Commission's regulatory burden, and by so doing, could and should lead to 
more effective and timely decision-making. Properly structured rules of discovery 
help to ensure that complete information is made available to all parties at an 
early stage of the proceeding, and therefore can be utilized to encourage good faith 
settlement negotiations. Even for those proceedings in which a settlement is not 
possible, the effective use of discovery should shorten the time necessary for 
hearing by eliminating needless on-the-record searches for that information 
which is truly vital. In effect, good discovery should serve to shorten and greatly 
improve the quality of the record presented to the Commission, while saving 
valuable staff and Administrative Law Judge ("ALJ") time which currently is 
often wasted while the parties spar for information.l3 

The Commission's current discovery regulations provide a good working 
base and in fact have served the Commission reasonably well until recently. 
Unfortunately, the principal discovery regulations have not been revised or 
modified in any way since their codification in 1947,14 except for one minor 
technicality.15 While substantively sound in many respects, the Commission's 
discovery rules are simply no longer comprehensive enough nor sufficiently tight 
from a procedural standpoint to best serve all concerned parties. This article will 
examine the current discovery process at the FERC and propose recommendations 
which, it is hoped, will contribute in a meaningful way to a revision of the 
Commission's regulations governing discovery. 

11. EXISTING DISC:OVERY PROCEDURES 
A. FERC 

The Commission's authority to adopt regulations governing discovery in 
adminstrative proceedings before the agency stems principally from the Natural 
Gas Act ("NGA"), the Federal Power Act ("FPA") and the Administrative Proce- 

10Reporl Lo Congress, supra note 7. 
" K e o o l  lo Congress, supra nole 7, at 53 
l z ~ e p o r l  to Corrgress, supra note 7, at 59. 
'3A Commission Staff task force group has also recogn~zed the problems allendant to poorly-developd records. 

In recornmendine that the Commission adopl a generic rulemaking approach to (he issue of rate of return on 
common equity, ;staff study Group noled that: 

The problem [of decisional delay] is probably exacerbated by the poor quality of the evidenliary record in 
many cases. 

Executive Summary, Establishrrrg the Rate ol Relurrr on Equrly lor Wholesale Electrtc Sales: Potential Regulatory 
Relorms, December 15, 1980, (mime0 at 2). 

"FPC Order No. 141. 12 F.R. 8479 (December 19, 1947). 
l5On March 28, 1977, the Commission noted a change in the mailing address of the Commission's offices (42 

F.R. 16380). This stands as the only rev~bion to the Commission's deposition discovery provision since 1947. 
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dure Act ("APA").I6 Section 14(c) of the NGA and Section 307(b) of the FPA state 
in pertinent part that: 

For  the pul-pose ol a n y  investigation o r  a n y  o the r  proceeding under  this  a r t ,  any member  ol 
the  Commiss ion ,  o r  a n y  officer designated by it, is empowered to  . . . subpena  witnesses. 

compel  their attendance, take evidence, a n d  requil-e the product ion of any  books, papers  
correspondence, memoranda ,  contracts,  agreement,. o r  other  records whic-11 the Commission 

finds relevant o r  material to the inquiry.17 

T h e  use of the words "relevant or material" is particularly important because 
such terminology appears repeatedly in the Commission's internal regulations, 
the administrative cases interpreting them, and in controlling case law at the 
judicial level. The  Commission's authority to prescribe discovery rules is further 
strengthened and expanded upon by the terminology of Section 16 of the Natural 
Gas Act and Section 309 of the Federal Power Act, both of which provide in 
identical language that "the Commission shall have power to preform any and all 
acts, and to prescribe, issue, make, amend, and rescind such orders, rules, and 
regulations as it may find necessary or appropriate to carry out  the provisions of 
this act."lg This  broad language becomes particulary important for purposes of 
the Commission's authority (and obligation) to restructure its discovery regula- 
tions at the current time, since the judiciary has interpreted this statutory provi- 
sion in an expansive manner.lg 

The  Commission's authority to govern discovery pursuant to its enabling 
legislation in turn coincides with the statutory language of the APA. Section 
555(d) of the APA, for instance, recognizes the important role filled by subpenas in 
administrative proceedings by providing that "agency subpenas authorized by law 
shall be issued to a party on request and, when required by rules of procedure, on a 
statement or showing of general relevance and reasonable scope of the evidence 

Section 556(c)(2) of the APA further provides that presiding officers 
may "issue subpenas authorized by law."21 Three points stand out from these APA 
provisions governing administrative discovery. First, the general principle of 
"relevance" is expressly incorporated, thereby echoing the provisions of the NGA 
and the FPA. Second, the APA states that subpenas shall issue on1 y "on request," 
thereby signalling an important departure from the prevailing practice in the 
federal court system. As will be seen below, the FERC has wisely incorporated, 
and further refined, this admirable (if unique) procedural characteristic. Third, 

165 U.S.C. 55 551-559. 
''15 U.S.C. 5 717m(c); 16 U.S.C. jj 825f(b). 11 should be noted at this juncturc that the s)mlling of "sublx.t~a" is 

intentional. While Mr. Black and his surcessive editor5 do not recognire such c;lcogr;lphy, Black's Licw D ~ c l r o ~ ~ u r s ,  
5th ed. (1979). "subpena" is used ronsistently in most regulatory legisl.~tion i n r l u d i ~ ~ g  the APA, tlle NGA ant1 the 
FPA, as well as in the Commission's regulations. Although the origin ol this version remains a mystery, the flloat 
logical explarl;rtion the authors have heard is that "subpena" is the preferred spelling i r ~  the C;ove~nment hint ing 
Office Style Manual. Excepl where the specifir language of referenced orders, law\ or regulations dilfers, Illis artic Ic 
will employ the NCA and FPA version of "subpr~~a". 

lL15 U.S.C. § 7170; 16 U.S.C. 5 825h. 
IgSee, Gulf Oil Corp. v. F.P.C., 563 F.2d 588,606-607 (3d Cir. 1977); New Er~glund Power Co. v. F.I'.C., ,167 F.2d 

425,430 (D.C. Cir. 1972). In N~agra Mohawk Power Corp. v. F.P.C. 379 F.2d 153 (D.C. Cir. 1967), tlle Cout t stilted i t 1  

general terms: 
(W]e observe that the breadth of agency d~srretion is, if anything, at renith when the action asrailrd relates 
primarily not to the issue of ascertaining whether conduct violales the \lalute, or regulations, but rather to the 
Iash~oning of policies, remedies, and sanctions, including enforcemr~~r and voluntary col~~pliance program 
in order to arrive at maximun~ effertuation of Congressional objertivea. 

379 F.2d at 159. 
205 U.S.C. § 555(d). 

1J.S.C.-g 556(r)(2). 



82 ENERGY LAW JOURNAL Vol 2:79 

the APA emphasizes the important role played by the presiding officers in defin- 
ing and controlling the proper scope of administrative discovery. 

The  FERC has adopted as part of its Rules of Practice and Procedure 
( " R ~ l e s " ) ~ ~  several regulations providing for explicit forms of discovery. Foremost 
among these are Sections 1 .2323 and 1 .2424 of the Commission's Rules. In Section 
1.23, the Commission has expressly adopted the subpena.power contained in the 
NGA and the FPA and has delegated part of the authority over subpenas to its 
presiding officers. That  section provides that subpenas for the attendance of wit- 
nesses or for the production of  documentary evidence may be obtained only upon 
application to the Commission or the presiding officer. Subpenas are to issue only 
in accordance with a determination as to the "relevancy and materiality" of the 
evidence sought to be adduced.25 Only after a favorable determination as to rele- 
vancy and materiality shall a subpena be subject to service and return. Section 1.23 
further contains express requirements applicable to subpena application, in- 
cluding verification and a specification of the documents sought and the Facts to 
be proved. The  principal defect of Section I .23 is that it contains no provision for 
responses or objections to requests for subpenas. This  is in marked contrast to the 
concise procedures for responding to deposition requests contained in Section 
1.24, as discussed immediately below. Nevertheless, Section 1.23 on the whole is an 
example of conciseness, clarity and procedural orderliness which can serve as a 
model for other discovery provisions. Its major drawback is that its provisions 
apply only to the rather drastic measures of subpenaing documents and compel- 
ling the attention of witnesses at hearings. 

Section 1.24 of the Commission's regulations provides a vehicle for develop- 
ing information through depositions. It specifies that the testimony of a witness 
may be taken by deposition "upon application" and "upon approval by the 
Commission or the presiding officer."26 No deposition shall be taken except upon 
at least ten days notice to the parties, and upon a specification of the name and 
address of the witness, the subject matter, the time and place of taking the deposi- 
tion, the name and address of the officer before whom it is to be taken and reasons 
why such deposition is necessary.27 Other participants are accorded the right to 
respond to the notice within the ten day time period. The  deponent may be 
examined "regarding any matter which is relevant to the issues involved in a 
pending proceeding," including the existence, description, nature, custody, con- 
dition and location of documents and other tangible things, as well as the identity 
and location of  pers0ns.2~ The  right of objection by parties or their attorneys and 

2218 C.F.R. Chapter 1, Subchapter A, Part I. 
2318 C.F.R. 8 1.23. 
z4 18 C.F.R. 1.24. 
2'18 C.F.R. # 1.25(a). 
2618 C.F.R. 3 1.24(a). 
'718 C.F.R. § 1.24(b). This particular section of the Commission's Rules, in contrast to 5 1.23, exhibits considvr- 

able uncertainty of proredurc and apparent inconsistency. 5 1.24(a) refers solely to an "applitation." 8 1.24(b), 
however, is mtitlrd "notice arid application," but then initially establishes procedures only for a "no~ice". "Notice 
and application" is subsecluently referred to jointly in the text of 8 1.24(b), conveying an impression of one docu- 
ment. Aside from its obvious lack of clarity, this sectlon poses a troublrsome and unacceptable dilemma for a 
potential deponent. An interpretation favoringonly one joint document-noticecombined with application-would 
leave prrclous little time for a person tmnt wtrom a deposition it touglrt to decidr whether to appear at the sprcitied 
lime and place. During the ten day notice period, one must not only file a responte, but also await a possiblr order 
from thr prcsidirtg officrr. If no ordeu issues wirhirt the tert day period, a party Iailing to appear may run the risk of 
violating C:ommission regulario~ts; on the other hand, appearing for a deposition in the absence of a ruling may 
prcjudicr t l ~ r  p~ospc~t ive deporrellt's right to object to it. 

'"8 C.F.R. 3 1.24(g). 
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Staff Counsel is specifically included, but under carefully controlled procedures. 
Thus, it is stated that "in making objections to questions or evidence, the grounds 
relied upon shall be stated briefly, but no  transcript filed by the officer shall 
include argument or debate. Objections to questions or evidence shall be noted by 
the officer upon the deposition, but he shall not have the power to decide on  the 
competency or materiality or relevancy of evidence."Z9 Furthermore, depositions 
shall not become a part of the record to a proceeding unless received in evidence by 
the presiding officer.30, 

Sev.eral other provisions of the Commission's Rules impact upon and appear to 
be designed to encourage prehearing discovery. Section 1.18 provides that confer- 
ences between the parties and Staff may be held at any time prior to or during 
hearings in order to, inter alia, expedite hearings. Among the issues delineated for 
proper consideration a t  such prehearing conferences are "the obtaining of admis- 
sions as to, or stipulations of, facts not remaining in dispute, or the authenticity of 
documents which might properly shorten the hearing."31 In keeping with the 
spirit of the APA and Sections I .23 and 1.24 of the Commission's Rules, Section 
1.18 also provides that the Administrative Law Judge at  such conference may 
dispose of, by order, any procedural matters which he is authorized to rule upon 
during the course of a pr0ceedin~.~2 Section 1.25 of the Commission's Kules 
further complements these provisions by providing a vehicle whereby the parties 
and Staff Counsel "may stipulate as to any relevant matters of fact or the authen- 
ticity of any relevant doc~rnents."~3 

Thus, it seems clear that the Commission's regulations are designed to 
encourage prehearing discovery without limitation as to the form of such discov- 
ery. Nevertheless, several widely recognized vehicles for discovery are not expressly 
contained in  the Cornmission's Rules. Arnong these are the glaring absence of any 
provisions for interrogatories, written depositions, admissions or  the production 
of documents other than through subpenas. With respect to the latter point, 
Section 1.24, while providing that deponents may be examined regarding the 
existence of books, documents, and other tangible things, does not expressly pro- 
vide that a person may be ordered to produce documents during the course of a 
deposition. Rather, the only explicit provision for producing documents is con- 
tained in Section 1.23, which governs the attendance of witnesses at hearings. 
While this may be considered as an overly restrictive interpretation of Section 1.24, 
this technicality has on  at least one occasion been construed so as to deny a party 
the right to inspect documents in advance of a d e p o ~ i t i o n . ~ ~  As such, it exemplifies 
the types of  problems attendant to the Commission's current discovery regulations 
and underscores the need for organized revision. 

R. Comparison With Other Administrative Agencies 

Like the FERC, other federal regulatory agencies have necessarily promul- 
gated discovery procedures for application in their respective administrative pro- 

z91d. 
3018 C.F.R. 13 1.24(11). 
"18 C.F.R. § I .  ll)(b)(S). 
3218 C.F.R. 5 1.18(d). 
3318 C;.F.R. 'W 1.25(a). 
3'See El Paso Nalurol Gas Co., Srcrion 111, B,  infra 
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ceedings. While the FERC's statutory responsibilities and procedural function- 
ings are unique in many ways, much useful comparison can be made with the 
discovery mechanisms utilized by sister agencies. This section will examine some 
of the more useful provisions of other agencies as well as the rules applicable to 
the federal courts, with a view toward developing the most practical set of recom- 
mendations for the Commission. 

1. Department  of Energy 

Even though they both regulate our nation's energy resources and are organi- 
zationally related, the Department of Energy ("DOE"), and the FERC have devel- 
oped somewhat dissimilar discovery procedures. The  discovery provisions of the 
DOE, which conducts evidentiary proceedings through its Office of Hearings and 
Appeals ("OHA"), have been codified in 10 C.F.R. §§ 205.8,205.198 and 205.198A. 

The  DOE's principal discovery provision is 10 C.F.R. 5 205.198. Under the 
procedure established therein, discovery may only be conducted pursuant to an  
ordei by OHA.35 While the FERC also requires that permission be obtained before 
discovery be allowed, the DOE's discovery provision differs from the FERC's in  
that it expressly permits discovery to take the form of requests for documrnt 
production,36 written interr0gatories,~7 and admissions as to facts and the genu- 
ineness of documents,38 as well as depositions of "material witnesses."39 

Applications for discovery at the DOE, termed "motions for discovery," may 
only be filed at the time that a statement of objections (an appeal of an  order) or a 
response thereto is filed.40 As is the case at the C o m m i ~ s i o n , ~ ~  the discovery appli- 
cation must state why the discovery is necessary in order to obtain relevant and 
material e~ iden te .~z  The  DOE also requires, however, that the application explain 
why the discovery will not unduly delay the underlying pr0ceeding.~3 After the 
motion for discovery has been filed, a 20-day period of time is allowed for contest- 
ing the motion.44 If OHA subsequently concludes that the discovery request satis- 
fies the above two criteria, the motion for discovery will be granted. 

Several other key aspects of both the Commission's and the DOE's discovery 
regulations are not included in the other agency's provisions. For example, the 
DOE provides that the expenses incurred in a discovery exercise may be charged to 
the person who initially requested the discovery.45 Moreover, the DOE has incor- 
porated a provision empowering OHA to order "appropriate sanctions" against a 
party who fails to comply with an  order relating to disc0very,~6 if requested by the 
aggrieved participants.47 

i510 (:.F.R. 205.1~t)(c>).  
"10 C.F.R. s 205.19t)(b)(l). 
Ir10 C.F.R. s 205.198(b)(2). 
'rs10 C.F.R. # 205.198(b)(S). 
3910 C.F.R. # 205.19t)(b)(4). 
'O10 C.F.R. # 205.198(a). Conlpa~e this limitation to the Commission rule which pernlits a party to file a request 

for a subpena, 18 C.F.R. § 1.23(a), or a drposition, 18 C.F.R. # 1.24(a), any time before the proceed~ng or hearing is 
closed. 

'I18 C.F.R. # 1.24(b) and (g).  
'210 C.F.R. g 205.19t)(c). 
qslO. 
4'10 C.F.R. § 205.198(d). The Conlmission alao provides for this in 18 C.F.R. W 1.24(b). 
'510 C.F.R. 205.198(g). 
4610 C.F.R. fj 205.198(h)(l). 
4710 C.F.R. § 205.198(h)(2). 
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It is particularly instructive to note that the DOE has a regulation dealing 
with protective orders,48 whereas the Commission does not. Under the DOE's 
regulations, a participant who has unsuccessfully attempted to obtain informa- 
tion that another participant claims is confidential may file a motion with OI-IA 
specifying why the information is necessary to adequately present his position in  
the proceeding. The  motion must also propose specific steps to protect the confi- 
dentiality of the information sought.+gThe possessor of the information may file a 
response to the motion and OHA will accordingly issue a protective order upon 
consideration of the motion and response thereto.50 

There is also a good deal of disparity, as well as some similarity, between the 
agencies' respective subpena provisions. For example, both the DOE and the 
Commission provide that subpenas can only be issued upon applications made to 
specified officers5' and both agencies have adopted provisions relating to the 
service of such subpenas.52 However, the DOE's provision includes several other 
important topics not rovered by the FERC. DOE provides ( 1 )  for a 10-day period 
for a participant to contest a subpena;" (2) that upon complying with a subpena, 
a person must submit a sworn statement that a diligent search has been made for 
the requested documents;54 (3)  that enforcement of a subpena may be sought in a 
United States district court;55 (4) the circumstances and conditions under which 
one may assert a privilege over the requested documents;56 and ( 5 )  the role of a 
witness' attorney when the subpena requests testimony instead of doc~ments .~7  

2. Federal Trade Commission. 

The  federal administrative agency with perhaps the most detailed set of dis- 
covery regulations is the Federal Trade Commission ("FTC").58 These regulations 
are so comprehensive that they outline procedures that are remarkably similar to 
those set forth in the Federal Rules of Civil Procedure ("Federal Rules" or 
"FRCP").59 The  Commission's discovery regulations60 pale in comparison to 
thosc of the FTC both in terms of detail and scope. 

The  first FTC discovery provision6l is a general one similar to Rule 26 of the 
Federal Rules of Civil Procedure. It sets forth the type of discovery devices that are 
available at the FTC62 and also states that FTC ALJ's may authorize "discovrry 

4810 C.F.R. Q: 205.198A. 
4gld. 
5D1d. 
5110 C.F.R. 5 205.8(b)(l) (DOE) and I8 C:.F.R. yj 1.23(a) (FERC). Tllr FERC provisions in this respect arr  rnuc h 

more detailed than DOE'S. in that FERC: specifies prec~rely what has to be included in rhr subwn.1 applicauon. 
'?I0 C.F.R. 3 205.8(c) (DOE) and I8 C.F.R. # 1.29(bl (FERC:). 
5J10 C.F.R. Q: 205.8(b)(4). 
5q10 C.F.R. Q: 205.8([)(1). 
5510 C.F.R. 3 205.8(e). 
5610 C.F.R. 5 205.8(g). 
5110 C.F.R. W 205.8(j). 
58These regulations are set forth in 16 C.F.R. 53 3.31-3.49. Additional FTC discovery regulations can ; ~ l \ o  tx 

found a t  16 C.F.R. 5 2.10. Thesr regulations specif) the subperla and deposition powers that the FI'C staff I I ; I ~  ; t t  it\ 
disposal during ~nvestigations. 

59Mezines, Stein and Grufl, Adrnrn~slrafzt,e Lou,. $ 23.01 (19RO). ; ~ t  24.5. 
'OI8 C.F.R. 5s 1.18, 1.23-1.25. 
6116 C.F.R. 9.31. 
6"16 C.F.R. 9: 3.3I(a). Among tl~edisco\.ery methods a\.ailableaL the FTC aredepositions llpon oral examinatior~ 

or writtrn qvestions, usrirten interrogarorirs, prod~lction of dmurnents for in spec ti or^, and leqoesls for admis>ion. Id. 
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upon a satisfactory showing that the requested discovery may reasonably be 
expected to yield information relevant to the allegations of the complaint, to the 
proposed relief, or to the defenses of any respondent."63 This provision also sets 
forth the FTC's rules with respect to privileged inf0rmation,~4 "work product" 
materia1,65 reports and opinions of expert witnesses,66 and protective The 
FERC notably does not have any formal rules regarding these- topics. 

The  Commission and the FTC do, however, have essentially similar provi- 
sions when it comes to the issuance of s ~ b p e n a s . ~ ~  Both agencies require that 
written applications be made to the presiding ALJ69 and that some showing of 
relevancy be made before a requested subpena be granted.70 Unlike the FERC, the 
FTC expressly provides that a person served with a subpena has 10 days after such 
service to move to quash or limit it.7I The  FERC is conspicuously silent on this 
important subject. 

The  FTC's deposition regulation72 is much more comprehensive than the 
 commission'^,^^ although there is a great deal of similarity between the two. For 
example, both agencies require that written applications with claims of relevancy, 
be made to presiding ALJ's before depositions will be allowed,74 that reasonable 
notice be given before depositions take place,j5 that deponents be sworn before 
they testify,76 that objections be allowed to be made at thp  deposition^,^^ and that 
depositions be reduced to writing and signed by the deponent.78 The FTC provi- 
sion, however, also contains sections dealing with deposition notices to corpora- 
tions and their required responses thereto,j9 the use of depositions upon written 

and the permitted use of depositions at hearings.81 

6'16 <: F.R. 5 3.31(b)(l). This provision also states, as does Rule 26 of the Federal Rules, that it shall not be a 
ground for denying discovrry that the information sought will be inadmissible at thc hearing, if the information 
apptwa nasonablv calculated to lead to the discorery of admissible evidence. Cf. 18 C.F.R. § I.P4(g) and cases 
discussed in Section 111, infra. 

h'16 C.F.R. Q: 3.31(b)(2). Essentially, the FrC: dws  not permit the discovery of such information. 
b516 C.F.R. 5 3.31(b)(3). The rule laid down herein is sirnila~ to the limitations set forth in Rule 26. That is, 

work prepared in aritiripi~tion of litigation w ~ l l  only be held discoverable upon a showing that the party seeking it 
has a \ubst;~ntial need for 11 in the preparation of his case and that he is unable to obtain the substantial ~quiv,llent of 
the materials by other means without undue hardship. 

b616 C;.F.R. fj 3.3 l(b)j4). 
6716 C.F.R. 8 3.3 I(c). Protec~ivt*orders will be g~anted by ALJ's in order "to protect a party or other person from 

annoyance, rmba~rassment, oppression, or undue burden or expenae, or to prevent undue delay in thr proceeding." 
Id. 

"X16 C.F.R. $3.34 (F IX)  and 18 C.F.R. 5 1.23 (YERC). 
bqThe Cammission does, however, permit oral applications to be made at the hearing itself. 18 C.F.K. 5 1.23(a). 
7°C:orrlpa~r this with the procedure employed at the National Labor Relations Board where subpenas are issued 

pro forma and the issue ol relevancy is only drridrd at motions to quash or limit such subpenas. See discussion in 
Section 11, B, 3, ~ n f m .  

"16 C.F.R. $ 3.34(c). 
'216 C.F.R. fj 3.33. I'his provision 1s meant to be lead In conjunction with the FTC's subpena provision, 16 

C.F.R. Q: 3.34, since it ~overns  the issuance of subpenas (both types) that are returnable at depositions. 
"18 C.F.R. 5 1.24. 
"16 C.F.R. a 3.33(a) and (b) ( F I T )  and 18 C.F.R. j3 1.24(a) and (b)  (FERC). Note that the FTC expressly alIows 

depositions to take placr to eitherdiscover relevant information or topreserve the testimony ol a witness who will not 
be available ;rt the Ilearing. 16 C.F.R. fj 3.33(a). 

:516 C.F.R. fj 3.33(a) (FTC) and 18 C.F.R. 8 1.24(c) (FERC). The FERC: provi\ion goea a step further ~ h a n  the 
I.-I'(: one in this regard by requiring that an application for deposition be filed with the Commission at least 10days 
beforr the requested deposition is to takr place. 18 C.F.R. § 1.24(b). 

'b16 C.F.R. Q: .?.83(d) ( F r C )  and 18C.F.R. Q: 1.24(e) (FERC). 
"16 C.F.R. j3 3.33(d) (ETC) and 18 C.F.R. 5 1.24(g) (FERC). Under the f T C  rule, objections ran also be made at 

the time of signing the deposition transcript. 16 C.F.R. fj 3.33(f). 
'816 C.F.R. 5 9.33([) (FTC) and 18 C.F.R. 5 1.24(e) (FEKC). 
?'IS C.F.K. s 3.33(c). 
8016 C.F.R. 8 3.33(e). 

C.F.R. 8 3.33(g)(l). 
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The  FTC further has adopted a much more detailed provision legarding 
waive1 of one's objection rights.82 While the Commission h d d s  that all objections 
not made at the deposition will be deemed waived,83 the FTC; follows this lule 
only with respect to irregularities in the manner of taking the deposition, the form 
of the questions asked therein and the conduct of the parties.84 Objections to the 
competenry of a witness or the relevancy ok materiality of testimony is not waived 
by failure to make them before or during the deposition, unless the ground for the 
objection might have been removed if presented at that time.85 

Another discovery technique which the FTC employs more extensively than 
the FERC is the use of the prehearing ~ o n f e r e n c e . ~ ~  The  FTC expressly provides 
that one of the key subjects to be discussed at prehearing conferences is the "plan 
and schedule of discovery, and such limitations on discovery as may promote 
e~pedition[.]"~7 As further proof of its intent to use prehearing conferences as a 
discovery tool, the FTC also provides that prehearing conferences may be con- 
vened solely for the purpose of accepting returns on subpenas duces tecum issued 
pursuant to its regular subpena p r o v i ~ i o n s . ~ ~  This procedure has been termed a 
"sensible" way of obtaining documents in those instances where a party needs the 
documents but is not interested in deposing the p o s s e s ~ o r . ~ ~  

There are four other FTC discovery provisions that are worth noting herein 
due to the fact that they highlight the comprehensiveness of the FTC's overall 
discovery procedures as contrasted with the FERC's. The  first of these provisions 
is the FTC's rule regarding admissions.gO This  rule, which is substantively similar 
to Rule 36 of the Federal Rules of Civil Procedure, provides that any party may 
serve on any other party a written request for admissions as to the truth of any 
relevant matter or as to the genuineness of any document.91 Such matters are 
considered admitted unless the party served with the admission files, within 10 
days after service of it upon him, an  answer objecting to the admission, specifi- 
cally denying it, or stating why he cannot either admit or deny it.g2 Of course, any 
admission made under the rule can be used only in the instant proceeding and is 
not for use in any other p r ~ c e e d i n g . ~ ~  

Another FTC discovery tool that is available to participants in its proceedings 
are written i n t e r roga to r i e~ .~~  Upon authorization from the presiding administra- 

"'16 C.F.R. 5 3.33(~)(3). 
8318 C.F.R. $ 1.24(g). 
n416 C.F.R. 5 3.33(g)(3)(iii)(B). Note also that objc~ct~oilb I., to elrols in tlie   to lice. I l j  C.F.R. $ 3.33(g)(3)(1), as to 

disqualifiration of the officer befor? whom the deposition is to be tahcn. 16 C.F.R. # Y.SS(g)(Y)(ii), ;~itd ;IS tu 1 1 1 ~ 1  

preparation and signing ol the deposit~on, I6 C.F.R. # :(.33(g)(Y)(iv). must gcnc~;~lly be I I I , I ~ C  as soon as the d r l t ~ t  
becomes, or should have beron~e, apparent. 

n516 C.F.R. $ S.SY(g)(Y)(iii)(A). 
H616 C.F.R. 5 3.21 (F rC)and  18 C.F.R. # 1.18 (FERC). Sren l su .  Rule 16of thr Federal Rulcsof Civil Procedu~e. 

Lrnder the Cornrnisslon rule, prehearing conlerences take place at the disrre~ion of the prraiding admin~str;~~ivc 1;1w 
judgr, 18 C.F.R. # 1.18(a). At thr FTC, hoursever, prrl~earing conferences take place in evc.r) casr. A s  16 C.F.R. 
5 3.21ia) stairs: "?'hr Adnlinistrative Law Judge in cvery case shall direct counsel lor all partics L o  meet with hiin lo1 
one or more ronleretices." 

"16 C.F.R. 5 3.21(a)(3). Another agency which elfectively l~tilizrs tllc prehc.ar~ng coi~krence for discover! 
purposes is the Civil Ae~onautics Board. See, 14 C:.F.R. # 302.23. 

(:.E'.R. # 3.21(c). 
"Tomlinson. DISC-overy In A g r t ~ r y  Adjudicatiori. I971 Dukc Law Jouru;ll 89 (1971), ;it  127. 
q016 C.F.R. # 3.32. 
"16C.F.R. i j  3.32(a). 
9216 C.F.R. 5 3.32(b). 
"16 C.F.R. $ 3.32(c). 
"16 C;.F.R. 5 3.35. 
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tive law judge, any party may serve such interrogatories upon any other party to 
the  proceeding^.^^ The  interrogatories must be answered under oath, within 30 
days,96 or they must be objected to on a ground not raised in connection with the 
authorization by the administrative law j ~ d g e . ~ 7  

Another FTC provisiong8 of key significance governs motions to compel dis- 
covery and the possible sanctionsg9 that may be imposed upon one for a failure to 
abide with an order granting discovery. Under these provisions, if a party fails to 
sufficiently object to or answer an  admission or an interrogatory, the requesting 
party may move for an order by the ALJ directing that a matter be admitted or that 
an amended answer be served."JO Moreover, if a party substantially fails to comply 
with any form of a discovery request, the presiding administrative law judge and 
the FTC are provided with a wide array of sanctions that can be imposed. These 
sanctions include, but are not limited to,lol ruling that (1) the admission or tes- 
timony would be adverse to the noncomplying party;l02 (2) the matter be taken as 
established adversely against the noncomplying party;lo3 (3) the noncomplying 
party not be allowed to use any of the testimony or documents sought in support 
of its claim or defense;Io4 (4) the noncomplying party may not object to the use of 
any secondary evidence to show what the withheld testimony or documents would 
have shown;105 (5) any pleading or part thereof or a motion by the noncomplying 
party concerning the withheld information be stricken; or (6) a decision in the 
proceeding should be rendered against the noncomplying party.lo6 

A final FTC discovery related provision, of which the Commission again has 
no counterpart, contemplates the granting of immunity for a witness in exchange 
for testimony.lo7 Such an order will only be issued upon a finding that the witness 
has refused or is likely to refuse to testify based upon the privilege against self- 
incrimination and upon a finding that the testimony may be necessary to the 
public interest.lo8 The approval of the Attorney General is necessary prior to the 
issuance of an immunity order under this provision. 

3. National Labor Relations Board 

At the other end of the spectrum from the detailed discovery provisions of the 
Federal Trade Commission, are the less inclusive discovery regulations promul- 
gated by the National Labor Relations Board ("NLRB" or "the Board").log 

9516 C.F.R. § 3.35(a)(l). 
9bOr within 45 days after srrvice of  a complaint upon a respondent. 16 C.F.R. # 3.35(a)(2). 
971d. 
9C16 C.F.R. $ 3.38. 
99The I T C ,  and indeed all Iederal agencies lack the ~nherent power to enforce their discovery provisions 

through contempt proceedings or through the issuance of fines. See, R.I.. Williams, Authority Of Federal Agencies 
To Impas? Diwouery Sanctions: The FTC-A Case In Point, 65 Georgetown L.J. 739. 752-763 (1976-1977). The 
FPRC, however, can suspend practioners for "contumacious conduct", 18 C.F.R. ,$ 1.4(b)(3), a seldom-used power 
which ostensibly could be applied in a manner similar to contempl. In addition, at least one  FERC judge has ordered 
dilatory discoverees to pay expenses, as discussed in Section Ill. B. znjra. The analogy to a fine is inescapable. 

Io016 C.F.R. § 3.38(a). 
'0'16 C.F.R. # 3.3H(c). 
1°216; C.F.R. 3.38(b)(l). 
'0316 C.F.R. # 3.38(b)(2). 
lo4l6 C.F.R. Ij 3.38(b)(3). 
'"16 C.F.R. 9 3.38(b)(4). 
1°"6 C.F.R. 3 3.38(b)(5). 
'O'16 C.F.R. 3.39(b). 
losId. 
1°929 L1.S.C. 33 102.30-102.92. 
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Though somewhat similar to the discovery provisions of the Commission in terms 
of what is allowed and the procedures to be followed in  order to initiate discovery, 
there is a major philosophical difference concerning the availability of discovery 
at the Commission and at the NLRB. As will be shown below, the Board is 
extremely reluctant to grant certain types of discovery requests, such as depositions. 

A comparison of the discovery provisions of these two agencies revrals that 
they both essentially have only two regulations concerning discovery.110 Each 
agency has a provision dealing with depositionslll and each has a provision 
covering subprnas.112 Neither agency has any specific provision authorizing the 
use of other discovery tools such as interrogatories, admissions or document 
requests. 

There are several notable differences between the respective subpena provi- 
sions of the Commission and the NLRB. Whereas the Commission's subpena 
regulation is relatively short and deals mainly with the application for and service 
of a subpena, the NLRB's regulation is quite detailed and comprehensive. As is 
the case with the Commission, applications for subpenas from the NLRB are 
made to the administrative law judge presiding over the particular hearing."3 But 
while applications for subpenas may be made orally a t  a hearing before the Com- 
mission or presiding officer,Il4 applications before the NLRB or its regional direc- 
tors o r  administrative law judges must be written at  all times."5 Moreover, while 
the Commission requires that all subpena applications contain statements as to 
the "general relevance, materiality, and scope of the testimony or documentary 
evidence s o ~ g h t , " " ~  NLRB applications contain no  such requirement. T h e  rea- 
son for this difference is important. Whereas, the Commission will consider the 
issues of materiality and relevance before it issues a subpena, the NLRB's policy is 
to "forthwith issue subpenas""7 upon application and to consider such issues 
only when the subpenaed person moves to quash, revoke or  limit the ~ u b p e n a . " ~  
According to Board p r o ~ e d u r e , " ~  subpenaed persons have five days from the date 
of service of the subpena upon them to petition in writing for the revocation of the 
subpena and the Board will grant such petition if "the evidence whose production 
is required does not relate to any matter under investigation or  in  question in the 
pro~eedings[.]"~20 

"OThe NLRB has a third provision dealing with discovery, but it is only ol minor signilicance. 29 C.F.R. 
5 102.32 authorizes witnesses who are summonrd to appear becore the trial examiner, witnesses whose depositions arr 
to be taken and o[[icers who preside over depositions to be paid the same Iees as are paid for like services in the courts 
o[ the United States. Such [ees are o[ course paid by the party at whose insistence the witness testiried or at whose 
insistence the deposition was held. The policy contained in this separate NLRB provision, however, is substal~tially 
similar to rhe Commission's policy regarding the payment o[ wltrress and deposition [ees. Srr. 18 C.F.R. $5 1.22(c) 
and 1.24(i). 

Ill29 C.F.R. # 102.30 (NLRB) and 18 C.F.R. 5 1.24 (FERC). 
Il229 C.F.R. 5 102.31 (NLRB) and 18 C.F.R. # 1.23 (FERC). 
IL3If requested prior to a hearing at the NLRB, the application is made to the applicable region;~l director. 29 

C.F.R. 5 102.31(a). 
Il418 C.F.R. 5 1.23(a). 
"'See 29 C.F.R. # 102.31(a). 
'1618 C.F.R. 5 1.23(a). 
"'29 C.F.R. 5 102.31(a). 
L18The NLRB is the only rnajor federal administrative agency which has explicitly adopted this prmedure. 

Tomlinson, Discovery tn Agency Ad~udrcation, supra note 89, at 129. n. 134. 
IL9As set forth in 29 C.F.R. § 102.31(b). 
'201d. 
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Several other NLRB provisions respecting subpenas are also worth noting 
since the Commission does not have any regulations comparable to them. Subsec- 
tion (c) of 29 C.F.R. 5 102.31 authorizes the Board, with the approval of the 
Attorney General of the United States, to issue an order directing any individual to 
give testimony or provide other information to the Board if: (1) the testimony or 
other information may be necessry to the public interest and (2) the individual has 
refused or is likely to refuse to testify or provide other information on  the basis of 
the privilege against self-incrimination. Moreover, any party may request the 
issuance of such an  order from the Board, either before or during a proceeding, but 
only the Board itself, and not its regional directors or administrative law judges, 
has the power to issue this order.'21 Further, the NLRB's general counsel is autho- 
rized to institute proceedings in the appropriate federal district court, "on rela- 
tion" of the private party who requested a subpena, if necessary to enforce such 
subpena against the person to whom it is directed.'22 If, however, the Board 
determines that the enforcement of the subpena would be inconsistent with law 
and with the policies of the National Labor Relations Act,I23 29 U.S.C. § 151 et 
seq., the person who requested the subpena initially must wait until the Board's 
final order in the proceeding is issued and then raise the Board's refusal to enforce 
the subpena on appea1.Iz4 

A comparison of the deposition provisions that the Board and the Commis- 
sion have promulgated also reveals several similarities, as well as several differ- 
ences, some of great consequence, between the two provisions. Like the Commis- 
sion, the Board requires that agency approval be obtained before a deposition can 
take place.Iz5 Both agencies also prescribe that proper notice be given to the parties 
before the deposition occurs,126 and that it be taken before an officer authorized to 
administer oaths under the laws of the United States or of the place where the 
deposition is to occur.127 Moreover, both agencies permit all the parties appearing 
at  the deposition to examine and cross-examine the witness and to make objec- 
tions and exceptions.128 Under the rule of both the NLRB and the Commission, 
the officer before whom the deposition is taken does not have the power to rule 
upon the objections; he merely has the power to note them upon the deposition.lZ9 

Real differences emerge between the deposition provisions of the NLRB and 
the Commission with respect to the conditions for granting a desposition applica- 
tion and the scope thereof.J30 Concerning the scope of depositions, the NLRB does 
not have a provision comparable to 18 C.F.R. 5 1.24(g) that the "deponent may be 
examined regarding any matter which is relevant to the issues involved in the 

Iz129 C.F.R. W 102.31(c). 
12229 C.F.R. 5 102.31(d). 
1231d. 
'24Ex-Cello Corporation v. Little, 268 F. Supp. 755. 758 (S.D. Ind. 1966). 
'2529 C.F.R. 5 102.YO(a). 
Iz6The application lor deposition must be filed at least seven days before the deposition is to occur under the 

NLRB rule, 29 C.F.R. 5 102.30(a), and at least ten days before the deposition occurs under the Colnmission rule. 18 
C.F.R. § 1.24(b). Both agencies prescribe a 15 day notice period if the deposition is to take place outside of the United 
States. Id. 

'2'29 C.F.R. 5 120.30(b) (NLRB) and 18 C:.F.R. # 1.24(d)(l) (FERC). 
'2829 C.F.R. 5 120.30(c) (NLRB) and 18 C.F.R. 5 1.24(g) (FERC). 
1291d. 
'SOAnother difference of some import is the [act that the Commission has a regulation, 18 C.F.R. 9 1.24(h), whirh 

states that the deposition does not become a part of the record in the proceeding until ic is received into evidence by 
the C:ommission or presiding officer. The NLRB has no  comparable provision. 
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proceeding," including the existence and location of any documents or other 
tangible things.131 T h e  NLRB provision does, however, contain a requirement 
that depositions will only be permitted upon "good cause shown,"132 and such a 
determination is entirely within the discretion of the administrative law judge or 
the regional director to whom the application for deposition has been dire~ted. l3~ 

4 .  Federal Court Discovery Rules 

Both in terms of comprehensiveness and complexity, the discovery provisions 
of the Federal Rules of Civil P r ~ c e d u r e l ~ ~  far exceed the discovery regulations 
promulgated by the Commission. While the FERC essentially has only substan- 
tive discovery provisions covering subpenas and depositions, parties litigating in 
federal district courts have been provided, by the Federal Rules of Civil Procedure, 
with a full range of discovery techniques from which to obtain information. 
These discovery techniques include depositions upon oral examination135 and 
upon written interrogatories,137 requests for production of docu- 
ments,'" physical and mental examinations,139 and admissions.140 Moreover, the 
Federal Rules contain a provision dealing with one's failure to cooperate in dis- 
covery,]4l which includes such subjects as motions to compel,142 and the sanctions 
that may be imposed upon a person for failing to obey an order compelling such 
discovery.I43 T h e  Federal Rules also contain a general provision concerning dis- 
c o v e r ~ , ' ~ ~  which includes such subjects as the scope145 and timing14'j of discovery, 
access to material prepared in anticipation of tria1147 and reports by experts,'48 
protective orders,149 supplementation of response~,l5~ and discovery conferences.151 
It is beyond the purview of this article to go  into a detailed analysis of all of the 
discovery provisions contained in the Federal Rules. Nevertheless, certain of its 
features are instructive for comparison purposes. 

13'18 C.F.R. 5 1.24(g). See. discussiorr in Section 11 A, supra. 
13229 C.F.R. 5 102.30. 
13'29 C.F.R. 5 102.30(a). The NLRB has inlerpreted this requirerneti~ very narrowly so as to limit drpositions lo 

those situations where they are necessary to preserve evidence when the deponent is unavailable to testify at trial. 11 ib 
Board policy that depositions are not to be taken solely for discovery purposes. See, NLRB v. Interboro Contractors, 
Inc., 432 F.2d 854, 857 (2nd Cir.), rerl. denied, 402 L1.S. 915 (1970). At the presrnt time there is ;I considerablr split 
anlong the United States Circuit Cour~s  of Appeals over the Board's policy in this regard. Compare, Title Guarantce 
Co. v. NLRB, 534 F.2d 484 (2nd Cir. 1976); NLRB v. Lizdale Knitling Mills, Inc., 523 F.2d 978 (2nd Cir. 1975); NLRB 
v. lnterboro Contractors. Inc., supra; wtth. NLRB v. hliarni Coca-Cola Bottling Co., 403 F.2d 944 (5th Cir. 1968): 
NLRB v. Safeway Steel ScaIlolds Co., 383 F.2d 273 (.5th Cir. 1967), rerl. denied, 390 U.S. 955 (1968). 

IS4Thcse discovery provisions are contained in Rules 26-37 01 the Federal Rules of C~v i l  P r ~ ~ e d u r r .  Rule .15, 
which pertains to subpenas. is also considered a discovery pro\,ision for the purposrs o[ this articlr. 

155Rule 30 of the Federal Rulrs of Civil Procedure. (All references to specific Rules of the E'edrr.il Rules of Civil 
Procedure will herrinalter be rererred to 21s "Rule -."). 

136RuIe 31. 
"'Rule 33. 
u8Rule 34. 
lYyRule 35. 
'4ORulr 36. 
141Rule 37. 
142Rule 37(a). 
I4'Rule 37(b). 
lJfRule 26. 
"5Rule 26(b)(l). 
L46Rule 26(d). 
14'Rule 26(b)(3). 
148Rule 26(b)(4). 
149Rule 26(c). 
'50Rule "(e). 
151Rule 26(1). 
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By far, the most striking difference between the discovery provisions of the 
Federal Rules and the Commission's is that no condition of advance approval 
generally exists in the federal courts.'52 For instance, under the Federal Rules, oral 
depositions of either a party or a nonparty can be undertaken without leave of 
court, unless a plaintiff wishes to depose a party within 30 days of service of a 
summons and complaint upon the defendant.153 Thus, unlike the practice at the 
FERC, most discovery under the Federal Rules is to be undertaken without the 
involvement of the court itself.'" This is perhaps the single greatest contributor to 
the discovery abuse which occurs at the federal court level1" and is in marked 
contrast to the discovery scheme established at the Commission, where approval 
must first be obtained. 

Another difference between the two sets of discovery rules concerns the subject 
of objections to depositions. Under the FERC rule, objections to questions or 
evidence not taken before the presiding officer are deemed waived.'" Under the 
Federal Rules, this rule applies only to objections concerning errors and irregular- 
ities occurring at the oral deposition covering the manner of taking the deposi- 
tion, the form of questions or answers, the oath or affirmation, the conduct of the 
parties, or errors of any kind which could have been cured if "promptly pre- 
sented" at the deposition.157 Objections to the competency, relevancy or material- 
ity of testimony are not waived if not made at the deposition unless the ground for 
objection is one which could have been cured if presented at that time.158 

As in the case of depositions, the necessity for prior approval represents the 
major difference between the federal rule governing subpenas159 and the Commis- 
s i o n ' ~ . ' ~ ~  While the Commission's rule requires that subpenas may be issued only 
with the approval of the Commission or the presiding administrative law judge,"jl 
subpenas in federal court litigation may be issued without prior court approval. 
In fact, they are issued by the court in blank and are filled in by the party wishing 
to serve the subpena.'62 Battles over the relevancy and reasonableness of the testi- 
mony or documents sought in the subpena are fought in hearings on motions to 
quash or limit the ~ u b p e n a . ' ~ ~  In addition, the scope of the federal court subpena 
provision is far more comprehensive than the Commission's. For example, the 
federal provision has separate, detailed sections dealing with subpenas for the 
purpose of taking depositions164 and for hearings or trials,l'j5 and a section provid- 
ing that failure to obey a subpena may be construed as contempt of court.L66 

I 

I52See. e.g., ~ u l e s ~ 3 1 ,  33, 34 and 36. 
l5"d. 
154E'or example, newly amended Rule 5(d) now permits courts. either upon n~ot ion or sua sponle, to order that all 

discovery filings and evidence not be filed with the court unless the court directs otherwise. 
'55See, Sectior~ 111 B, inlra. 
I s 6 1 t l  C.F.R. W 1.24(g). 
I5'Rule 32(d)(3)(B). 
158Rule 32(d)(3)(1\). Objections to notices [nust br made promptly upon service 01 the notice, Rule 32(d)(l); 

objec~ions to the qualifications of the oflicer before whom the deposition is taken must br made before the taking of 
the deposition or as soon thereafter as the disqualificauon becomes known or should have become known. Rulr 
32(d)(2); and objections to the completion and return of the tleposition must hc rrladr with rrasonable promptness 
after the defect is or should have been ascercainrd, Rulc 32(d)(.l). 

I59Rule 45. 
16018 C.F.R. W 1.23. 
Ib1l8 C.F.R. 8 1.23(a). 
162Rulr 45(a). 
lmRulc 45(b). 
I6+Rule 4.5(d). 
165RuIr 45(e). 
Ib6Rule 45(f). 
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Furthermore, the Federal Rules also provide for prehearing conferences167 in 
a manner that is more comprehensive than the Commission's provision168 with 
respect to the purposes for such conferences. The August 1980 amendments to the 
Federal Rules contain a new provision, Rule 26(f), which expressly calls for a 
prehearing conference to discuss discovery matters. This new subsection to Rule 
26 now allows a party to submit a motion to the court to hold a prehearing 
discovery ~0nfe rence . I~~  The purpose of such a hearing, held among all the parties 
to the action, is to allow1 the court to issue an order identifying the issues in the 
case for discovery purposes, establishing a plan and a schedule for discovery, 
setting limitations on discovery and determining such other matters, including 
the allocation of expenses, as are necessary for the proper management of discov- 
ery in the action.l7O 

111. PRACTICAL APPLICATION OF FERC DISCOVERY RULES 

A. General Principles and Guidelines 

Although the Federal Rules of Civil Procedure governing dis~overy'~'  and 
cases interpreting them have never been specifically adopted by the FERC, it is 
clear that the spirit of those rules has been endorsed by the Commission. In fact, 
the frequent use of the terms "relevant" and "material" in the Commission's 
regulations appear to be taken directly from Rule 26(b)(l) of the Federal Rules, 
which provides that discovery may be obtained "regarding any matter, not privi- 
leged, which is relevant to the subject matter involved in the pending action . . . ". 
Thus, in Tram Alaska Pipeline System, Docket No. OR78-1 (Phase II),I72 wherein 
the Commission upheld its Staff's request for comprehensive subpenas, the Com- 
mission cited to federal court precedent173 in finding that ". . . it is enough that 
'there is any possibility that the information sought may be relevant to the subject 
matter . . .' The Commission therein also reiterated that ". . . the proper test 
[of discovery] is the possibility of relevance . . . 

While the landmark case of Hickman v. Tayl0r17~ still is viewed by many 
today as the first and last word on the scope of discovery at the federal level, a more 
contemporary and well-honed view of this subject was provided by the Supreme 
Court in the subsequent case of Oppenheimer Fund, Inc. v. ~ a u n d e r s . ~ ~ '  After 
citing to the express wording of Rule 26(b)(l) of the Federal Rules, the Court 
stated as follows: 

T h e  key phrase in this definition-'relevant to the subjec-t matter involved in the pentlirlg 
actionz-has been c-onstrued broadly to encompass any matrer that bears on ,  o r  that reasona- 
bly could lead to other  matters t h a ~  bear o n ,  any issue that is o r  ]nay be in the case. 
Consislently with the notice-pleading system esrablished by the Rules, discovery ib not 
limited to ishues raised by the pleadings, for discovery ilself is designed to help tleline and 
cIarify the issues.' 78 

I6'Rule 16. 
16R18 C.F.R. 5 1.18. 
16qAccording to Rule 26(f), these discovery preh~aringconferences may be cornbined wilt1 the pretrial c o n I r ~ r ~ ~ c e  

aurhorized by Rule 16. 
17"Rule 26(f). 
"lRules 26-37 and 45. 
1720rder Denying Morions to Quash or Limir rhe Scope of Phasr I1 Subpenah (Novetnber 6, 1979). 
175Mallinckrodt Chemzcal Works v. Goldman, Sac I ~ J  and Co., 58 F.R.D. 348 (S.D.N.Y. 1973). 
"'Ordel Denying Motions, stlpra note 172, at 5. 
I75Order Denying Motions, supra note 172. at 6. n. l i .  
17b329 U.S. 4Y5 (1947). 
17j437 U.S. 340 (1978). 
"Bid. at 351 (cllarions omirted). 
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Commission pronouncements in support of this generally broad view of 
discovery in Commission proceedings pr0liferate.l7~ For example, in denying a 
motion to quash subpenas sought by the Staff in Florida Gas Transmission Com- 
pany,lsO the Commission made the following pronouncement: 

I t  is clear tha t  it is w i th in  the  Commission 's  author i ty  to issue this subpoena.  A n  adminis t ra-  

tive agency's subpoena  is enforceable if i t  i s  (1) wi th in  the author i ty  of the agency, (2) its 

demands  are  n o t  too indefinite,  a n d  (3) the  informat ion sought  is reasonably relevant. O u r  

review of this  m o t i o n  leads  to  the  conclusion tha t  th is  subpoena  should be rnforced a n d  the  

mot ion  to  q u a s h  denied. 

Thus, so long as the requested information is in existence and availablelsl the 
Commission will generally grant discovery if "the facts which will determine the 
issues in the case are by their very nature in the possession or knowledge of 
[another party]".ls2 

Moreover, the Commission has furthered the intent of the NGA and the FPA, 
as well as its own discovery regulations, in this regard by ruling that presiding 
officers should rule initially on discovery matters. In Indiana and Michigan Elect- 
ric Companyls3 the Commission confirmed that the presiding officer "has full 
authority to issue necessary subpenas for data and witnesses and to issue orders for 
the production of data."184 This is consistent not only with the authority con- 
tained in §§ 1.18, 1.23 and 1.24 of the Commission's regulations, but also with 
3 1.27(b)(3) which states that presiding officers shall have the authority to issue 
subpenas.ls5 

B. Problem Areas 

Despite the positive aspects of certain of the FERC's discovery provisions, 
there are numerous problems which arise as a result of the incompleteness and 
lack of organization of the regulations. The more obvious omissions, such as the 
lack of provisions governing interrogatories, written depositions and admissions, 
have been mentioned briefly above. The lack of specific provision for a discovery 
conference, separate and apart from the general, wide-ranging prehearing confer- 
ence contemplated by 18 C.F.R. § 1.18, could also be added to this list. Equally 
great problems have arisen, however, due to the lack of clear procedural organiza- 
tion even for those discovery methods which have been adopted. This lack of 
procedural specificity could be an open invitation to intentional abuse of the 
Commission's discovery process. 

'7PSer, e.g. ,  Cities Service Gas Company, 32 F.P.C. 1258, 1261 (1964); Atlantic Seaboard Corp., 36 F.P.C. 320,321 
(1966); Indiana & Michigan Electric Co., 30 F.P.C. 967, 969 (1063): Black Marlin Pipelin? Co., Docket No. CP75-93 
(Remand), "Presiding Adrninistrati\c Law Judge's Order Dismissing Motion to Strike Depositions Or For Alterna- 
live And Additional Reliel" (November 9, 1979); Pacific Gas and Electric Co.. Docket No. E-7777 (Phase 11), "Order 
Granting In Part Motion T o  Compel Production of Documents" (August 14, 1979). 

IB0Docket No. CP7-1-192, Order Denying Motion to Quash Subpoena (November 3, 1975), nlimeo at 3. In Cities 
Service Gas Company, supra note 179, the Commission similarly stated that subpenas should issue if they will 
contribute toward providing a lull record relative to the issues invohed, and should only be denied if "the informa- 
tion sougllt would necessarily prove to be irrelevant or immaterial". 32 F.P.C. at 1261. 

lBIAtlantic Seaboard Corp., Docket No. RP65-49. 35 F.P.C. 974. 976 (1966). 
182Indiana and Michigan Electric Gmpany,  30 F.P.C. 967,968 (1963). 
laxld. 
'84Id.a~ 969. 
IB518 C.F.R. 5 1.27(b)(3). See al.ro, El Paso Natural Gas Co., Docket No. G-16235, 27 F.P.C. 321 (1962). 
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Before discussing specific problems and setting forth recommendations to 
solve them, it is important to note that abuse of the FERC's discovery process, in 
contrast to the situation in the federal court system, has not been a significant 
problem to date. While this may be due in no small part to the quality ol  the 
energy bar in general, it is also a function of the compactness and simplicity of the 
current Commission regulations governing discovery. For perspective, one must 
remember that abuse of the discovery process under the Federal Rules has long 
been identified as a principal concern. The  Section of Litigation of the American 
Bar Association, in recommending amendments to the federal discovery rules in 
January, 1980, emphasized the "unnecessary costs and delays associated with dis- 
covery and abuse of the discovery process."1s6 The  two principal issues identified 
therein were disputes over the scope of discovery and fail.ure to make discovery. It 
seems clear that the extent and complexity of the federal discovery rules fairly 
invite abuse. Hickman v. Taylor,ls7 threw the door wide open, and the federal 
judiciary and bar has been struggling ever since in an  attempt to place limits on  
the extent of discovery. Such a situation is clearly counter-productive to the entire 
philosophy behind discovery, i .e.,  shortening litigation and trial time. The  lack of 
such abuse at the FERC is a positive reflection on the relative simplicity of the 
current rules and is a characteristic which must be preserved in any revision of 
them. 

The  defects of the current system at the FERC can be grouped into three broad 
categories: (1) obtaining discovery; (2) resisting discovery; and (3) enforcing dis- 
covery which has been ordered. Most of these, it will be seen, are primarily a 
function of the lack of procedural clarity. 

With respect to obtaining discovery, the problems include both the form of 
the requests and the nature of discovery which may be sought. The  form and 
content of the requests, of course, raise threshold questions for the applicant. 
What is the significance of the use of the word "application" in Section 1.23 
which governs subpenas? Will a motion suffice, and if so, which filing and pro- 
cedural requirements apply? Does a party have a right to respond to a request for 
subpenas under Section 1.23? If so, are any time limitations for such responses 
applicable? What is the significance of the distinction between "application", 
"notice" and "notice and application", all of which are used in Section 1.24 
relating to depositions? 

In Lunday-Thagard Oil Company,Iss Lunday-Thagard filed for document 
production in the form of a motion. While the request was denied on substantive 
grounds, the presiding officer overlooked procedural niceties and rendered his 
determination based on the relevancy and materiality of the request.'89 On the 
other hand, a Staff application for depositions and subpenas was denied in El 
Paso Natural Gas Company,Igo solely on  grounds of procedural deficiencies. The  

1861ntrod~rct~on to Gcond Rrport o j  fhe Sprczal Comtn~ltrr /or the Study of l~zscoz~rry Abusr, Philip H. (:orbo). 
Chairman, Srction of Liligation, American Bar Association (January, 1980). 

1"Supro note 176.1976. 
l B Q ~ k e t  No. RA79-19. 
l"qOrder 01 Prrs idin~ Olf~ccr Dcnying Motion lor Production 01 Documents and blotion lo1 Disci~very (July 16. 

1979). 
Iq0Docket No. RP7?-6. Order deny in^ Application to D e p o c  Witnesses and lor Issua~>cr o l  Subprna (June 19, 

1980). 
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presiding judge therein based his decision on a general lack of conformity with 18 
C.F.R. §§ 1.23 and 1.24, and expressly cited the lack of specification as to time and 
place, the officer before whom the deposition was to be taken and the lack of 
verification. The judge's order itself intimated the lack of certainty on these mat- 
ters inherent in the regulations. Thus, it was stated that "applications to take 
depositions appear to require verification and there is n ~ n ' e " . ~ ~ ~  This ambiguity 
reflects the fact that Section 1.23 specifically states that applications for subpenas 
"shall be verified", whereas Section 1.24 does not so state, other than to provide 
that notices for depositions shall conform "as applicable" to the requirements of 
Sections 1.15-1.17 of the Commission's  regulation^.'^^ Section 1.16 of the Commis- 
sion's regulations requires verification for all pleadings, but the use of the words 
"as applicable" in Section 1.24, when viewed in contrast with Section 1.23, further 
confuses the issue. 

The  other problems highlighted by the presiding judge's order in El Paso 
Natural Gas Company,  supra, were the necessity for specifying the time and place 
for the deposition and the officer before whom it is to be taken. In light of the 
response time provided and the necessity for an affirmative ruling from the presid- 
ing officer, it makes no sense to require the parties to specify the time and place of 
appearance prior to a positive ruling. The logical conclusion appears to be that 
one should file an application for depositions initially, and if an affirmative 
ruling is issued, then serve a notice of the time and place of the deposition on the 
deponent. 

The  latter procedure was effectively utilized in McCulloch Interstate Gas 
C o r p o r a t ~ o n . ~ ~ ~  Following the judge's order permitting discovery, which wisely 
left the choice of dates u p  to the parties,lq4 the parties informally settled upon 
appropriate dates. The  subsequent "notices" of depositions then served primarily 
as a reminder to the various parties as to the time and place of deposition. No 
further arguments were invited or raised at thr time of the notice of depositions, so 
that all parties could proceed with virtual certainty that the specified dates would 
br met. By the same token, the necessity for issuing a notice at the time of filing 
the application for the deposition was obviated, thereby saving all of the parties 
additional unnecessary paperwork. Yet, this is precisely the type of procedure 
which was not condoned in the El Paso Natural Gas Company  case. This diver- 
gence of rulings, while intolerable from a practitioner's standpoint, is almost 
inevitable due to the uncertainty of language in the Commission's regulations. 

Another problem already referred to is that of the method for obtaining 
documents. The  presiding judge in El Paso Natural Gas Company also denied a 
staff request for the production of documents because "it isn't clear how the staff 
would have the documents produced without a witness to produce them" in 
advance of the deposition dates.195 From a strict constructionist point of view, this 
is a proper interpretation of the Commission's regulations. The  only specific 
provision for the production of documents falls under the subpena powers em- 
bodied in Section 1.23, which simultaneously contemplates subpenaing persons 

'9'Id. (emphasis supplied). 
19218 C.F.R. CjCj 1.15-1.17. 
l"Docke~ No. CP76-274. 
Lg'Order Scheduling Hearing arid Discovery (June 17, 1980) 
195S~pra note 190, mimeo at 2. 
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solely for the purpose of appearing as "witnesses" at a hearing. The  deposition 
provisions of Section 1.24 do  not provide specifically for the production of any 
documents. The  dilemma faced by the staff in the El Paso Natural Gas  Company  
case is obvious: what sort of filing does one make to secure the production of 
documents in anticipation of a deposition? In the h.lcCul1or.h Interstat? Gas  Cor- 
poration case, supra, McCulloch Interstate secured the production of documents 
simply through the filing of an application for depositions pursuant to $j 1.24 of 
the Commission's regulations, specifying the documents to be produced. Al- 
though McCulloch Interstate had applied for subpenas duces tecum previously, 
and conferences among the parties had indicated clearly the nature of McCul- 
louch Interstate's request, there was no certainty that the presiding judge would 
have the authority or inclination to order the production of documents pursuant 
to the deposition application. In his discovery order,l96 the presiding judge took 
the more liberal view and ordered the production of documents as well as approv- 
ing the depositions. 

The  variety of problems encountered in the obtaining of subpenas at the 
Commission are almost as numerous as the cases dealing with this issue. The  
questions of proper "form" of application and necessary procedure for producing 
documents in advance of depositions, posed respectively in the Lunday-Thaz~ard 
and El Paso Natural  Gas  C o m p a n y  cases, supra,  are but two examples. In Docket 
No. RM75-14,1g7 the Commission directed its Secretary to issue a subpena duces 
tecum to a regulated producer in order to compel the production of reserve infor- 
mation which the producer had previously been "required" to submit by the terms 
of an earlier Commission order.lg8 In so doing, of course, the Com~nission had no  
reason to believe the producer would feel any more obligated to obey a Commis- 
sion "subpoena" than a Commission "requirement." The subpena order therein 
highlighted the twin dilemmas of (1) unnecessary layers of procedural orders and 
(2) uncertainty of enforcement mechanisms, i.e., sanctions. 

In Connecticut L igh t  and Power Company ,  Docket No. ER76-320, the ALJ 
denied a request for a subpena directed at company personnel on the grounds t h a ~  
the company had proffered other witnesses for a forthcoming hearing.Iq9 The  
reason for the Judge's ruling was that the rornpany stated i t  "will coope1,;rte to 
make an appropriate witness or witnesses available" il additional company tes- 
timony is necessary after the hearing.2ooThis type of ruling sidesteps the "relevant 
and material" inquiry and in effect leaves the determination of whether discovery 
will occur in the hands of the company from whom inlormatiori is sought. II 
nothing else, this formula would certain1 y minimize disrovery if adoptrd o n  a 
broad scale. More important, by allowing the hearing to proceed and subse- 
quently reconsidering whether discovery is warranted, such an approach stands 
the normal discovery philosophy on its head. Discovery should take place prior to 
the hearing in order to shorten or avoid ligitation time. Yet, in the absence of 

'q6Suprn nore 194. 
1Y7National Ratea for Jur isdictional Sales o l  Natural (;as Dedie.ltrd to Intrrar;~tr ( i ~ n ~ n ~ e r c r  0 1 1  or Altc~ ,J;IIIU;II! 

I ,  1973, For the Pcriod January 1 ,  1975 to Drcernber 31, 1976, "Dr~wtive ro the Seclrrary of the Fcdr1;11 1'11wc.1 
Cornmiasion to lssur Subpoena D u c ~ s  Tecutn," (May 29, 1'376). 

'qBOt-de~ Instituting Invearigation to Ilpdate Plior Study. 52 FPC ( J u n e  13, 1975). 
Iqq0rder of Plesiding Judgr Denytng Applicarion [or Subp)e~la  Duces 7Pcutll (Ni~velnbrr 19, 1976). 
:"Id., rnlrnecl at 3. 
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definitive guidelines from the Commission, each pl-esiding officer rnust attempt to 
apply his own concept o l  discovery, thereby assuring a wide-ranging divergence of 
rulings. 

Interroaatorie's can provide :i very ellective vehicle for producing valuable 
information without the necessity of time-consunling and expensive depositions. 
Ilnfortunately, the C:ommissiori's regulations contain no provision wt1atsoeve1- 
for interrogatories. Not surpl-kingly, this omission has not !>I-evented the filing of 
inten-ogatory requests at the Commission. As can be expected, such an  unregulated 
approach does not makc for the best practice and proc.edure. Not only are thew n o  
I-equirements that all parties be served and that the form of interrogator-ies be 
consistent and understandable, but also there is no time limit for response to this 
particular form of discovery and, of iltrnost significance, 110 method by which 
interrogatories can be ellfor-ced. In fact, the prevailing practice seems to be to 
refuse to anslver interrogatories, thereby forcing the requesting party to go before 
the presiding officer on  a nlotion to compel. The  time delays associated lvith this 
procedure can be signilicant. In Co?isolidated Edison C o m p a n y  of N e w  York ,  
I ~ C . , ~ ~ '  the Staff served interrogatories on Consolidated Edison on February 12, 
1980. (:onsolidated Edison notified the Stalf of its refusal to answer the interroga- 
tories or1 Febr.uary 29, 1980. This  set in motion a series of prehearing confel-ences 
arid furthel- excharlges o l  pleadings, with the issue not being settled until a presid- 
i r ~ g  adiniilistrative law judge's order compelling response to interrogatories on 
Septtsmber 10, 1980.'02 Thus,  seven mor~ths  of the parties' and Commission's valu- 
able time was corlsumed in resolving the issue of the scope and extent of intel-raga- 
tories, a problem which could havc been obviated by clear- and precise procedures. 

A rclusal to respond to interrogatories was also an  issue in Trans Alaska 
Pipel ine System.203 Clniorl Alaska Pipeline Company the]-ein served interroga- 
tories 011 various parties, all of whom ignored the demand. This prompted :I 

motion by I i r ~ i o ~ l  Alaska to the presiding judge seeking a n  order compelling 
compliarrce. The  presiding judge denied the request on  the grounds that the 
relevancy of the irllormation sought had not been c ~ t a b l i s h e d . ~ ~ T h u s ,  Union 
Alaska expended tirne and effort formulating intel-rogatories, serving such inter- 
rogatories and subsequently applying for a motion which was ultimately denied, 
wht.r~ a more orderly procedural regulation may have prel~ented the serving of 
such interrogatories at the threshold. 

Even lvhen inter]-ogatories are not ignored outright, complia~lce is often only 
cosmetic. This  leads to the same time-consuming chain of events-service of inter- 
rogatories, response thereto, filing of motion to compel and order of presiding 
oflicel--that occurs in those cases where n o  compliance whatsoever is proffered, 
such as occurred in the Trans  Alaska Pipel ine and Consolidated Edison  cases. In 
Publ ic  Serz~ice C o m p a n y  of N e w  MexicoZu5 the lack of substantive compliance 
with interr-ogatory requests ultirnately rrquired t w o  orders from the presiding 
judge. In his secor~d order cornpelling response, the presiding judge noted that the 
company upon ~*.hoirl thy interrogatol-ies were served had filed anslvers, but found 
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that they were "inadequate and completely unresponsive", 2nd sul)sequently 
ordered tlie company to answer "in a responsive r n ~ ~ n n e r " . ' ~ ~  .I'he Priblir Ser-cjic,c, 
C o m p a n y  case therefore highlights 11ot on]), the initial p~.oblem o l  h o ~ v  to scek 
discovery, but also tlie related problem of ho\v to cwforce proper disco\~ery in light 
of a complete absence of I-cgulatory guidance. 

A second rel;ited problem area resulting f ~ . o ~ i i  the lack o l  clarity il l  tlie C o ~ n -  
mission's regulations concel-ns the basis for, and nietliod by whicli, a pLirry from 
\vliom disco\:ery is sought may propel-ly and lail-ly resist un\varl;inted disc-every 
requests. Inherent from thc outset of the federal discovery rules is the pemise that 
certain types of rnater-ials are not ~ ~ o r m a l l y  discoverable. Kule 26 states that discov- 
ery Inay be obtained as to any relevant ma ttet-s "not privileged."20' T h e  s:uiic K~rlc  
subsequently provides that materials prep2tred in anticipation ol litigation by any 
attor.ney208 or  expertzo9 are discoverable only in special circ-iimstances. 'I'liese liini- 
tations o n  discovery grew out of the Hirknza~z  v. Tnylor  application of "publit 
policy" considerations. As the Court therein stated: 

Not even the most l i l~eral  of discovrly thvorirs c;rrl justily un\~.;llr;rllt(.d irlquiric\ i r r ~ o  111c 
files aild tlir rnelltal irnprcssion\ o f  an attol-ney. 

329 U.S. a t  510. Besides these express pl-i\.ileges, Kule 26(c) provides that relief in 
the form of a protective order may be granted lrorn disco~,ei.y which constiti~tes 
". . . annoyance, embarrassment, oppression, or  undue burden 01- espense . . ." 

T h e  FEKC's regulations contain n o  cornpal-able provisions lor reasonable 
limitations o n  discovery. Fortunately, recognition of the basic privileges undel- the 
federal rules has beeti reflected in Commission proceedings. One  of the best analy- 
ses of the "work-product" and "attorney-client" privileges appeared in an  ALJ's 
order in  Electric and  Water Plant  Board of /lie Ci ty  of Frankfort,  K e n / z ~ c k y  V .  

Kentucky  Crtilities C o m p a n y ,  Docket N o .  E-7704.210 T h e  judge therein denied a 
motion by the City of Frankfort requesting the production o l  notes taken at  
negotiating sessions by in-house counsel of the Pubic Service Company of  Indiana 
("PSCI") a n d  subsequently shown to an  attorney with an  outside law firm who 
also represented the PSCI. T h e  ALJ found as follows: 

T h e  notrs  \ouxht a r r  not brought \\.ithin the attot.nc,)-clicrit privilcgc, ; I S  PS(:I a\\crts, I)) 
MI-. Calnpbell's subseq~rcrlt confidenti;~l clisclosurc tlirrro[, i l l  his c a l ~ ; ~ c . i ~ )  as ;In cr~~l,lo\c.c.ol 
PSCI, to PSCl's outbide counscl in collrlc~ction \vi~lr ~hc .  plcserrt li~iy,;rtioll. 0 1 1  11i;rt I I I C O I )  
;111y doc~lnierit ill a corporation's [ilcs could b r  made ~)r ivi lvgrd simply I)y sc,n(lirrg ;I <.op! 10 

counsel . . . Howr\.er, the norr \  \.vrlr lnatlc by PS(:I's Irousc. c-ounscl in  hi, ( ;11) ;1<ir)  ; I \  ; I I I  

attornry ;it law, \vilh ;In rye ro pos\il)le litigacioll \chic 11 i l l  Ert t ha\  c\.t,ntuatc,cl, a ~ i d  ~ ( , I ) I ( . ~ ' . I I I  

Ilis wtnk pl-oduct."l 

T h e  insight a n d  accuracy of this assessent has recently been c-onfirmed by the 
Supreme Court in C'pjohn C o m p a ~ z y  I.. Uni ted  State.$, 49 II.S.L.\l'. 4093 (J;inuar\. 
13, 1981). T h e  Court in U p j o h n  held that oral interviews between ;I corporatr 
attorney and other corporate t.mployees fell within thy attorney-clicrir privilegt:, 

2 U 5 r ~ o ~ i ( l  0rdc1 01 I'I~CS~(IIII:JLICI~(~ l)ir(.r~jllg Kc>po~r\ivc (i)l~rl~li;~rr(c \\.ill> ( A . I I . I ~ I I  I)i\(o\.(.i\ K ( Y I I I ~ \ I I  ( , ~ . I I I I I . I I \  

1, 15380) 
'V'Rulc 26(1))(1 ). 

'UIKul~. 2ti(b)(3). 
?"'Kulr 2ti(h)(I). 
""'Kulr~lg OII blotion 1111 thr Prod~r~ri(~rr 01 O I I ~ I ~ I T ~ ( . I I I . I I ~  L \ ~ ( / c I I ( c  ( I ~ I I ~ I I , I I >  20. 1%:). 
2'11d.. riijrneo ar 3. (If, t lo\~on Edisol~ Cornpan).. DocLc~ No. C:-8187. Kulil~g on Mo~ion lor I)i,( I O I I I I C  ol ( : ~ I I ~ I I I I  

Dot IlrnrnLs and lor F.xrcnaion (,I Prorrdural D;IL~S iM.rrc h 13. 1955). 
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and that the attorney's notes of such com~nunications were "work-product" mate- 
rials and therefore also exempt from disclosure. The  Court's distinction between 
the "attorney-client" and "work-product" privileges, and holding that one must 
make a very strong showing of necessity in order to discover notes taken by a n  
attorney with a view towards litigation, echo the ALJ's holding in the City of 
Frankfort case. IJnfortunately, there are no codified guidelines for the Commis- 
sion and its ALJ's and hence no assurance of continuity and consistency in rulings 
on such matters. 

The  Federal Rules also PI-ovide vel-y clear procedures fol- objecting to discov- 
ery. Foremost among these is the right to file for a protective order pursuant to 
Rule 26(c). In addition, Rule 34(b) provides that any pal-ty upon whom a request 
fol- production of documents is served may file a n  objection within 30 days. Such 
procedures are wholly lacking at the FERC, so that the form, timing and method 
of ruling upon any objection to discovery is u p  to the whim of the parties and 
personal inclinatior~ of each individual judge. 

The  third major problem area is that of securing compliance with proper 
discovel-y requests. As a result of the lack of procedures dealing with the subject of 
compliance, the presiding judge is often called upon "to settle the dispute",212 
after the parties have expended much time and effort attempting to resolve matters 
themselves. In itself, this is not a problem, as judicial time should not be wasted 
on matters that can be resolved informally. However, the lack of specific sanctions 
results in such ludicrous situations as occurred in the Public Seruice Company of 
N r w  Mexico case,213 wherein the presiding judge ultimately had to issue two 
orders directing compliance. Nor is the problem unique to situations involving 
interrogatories. In the Trans Alaska Pipeline System case, n4 the presiding judge 
issued a subpena directing the PI-oduction of documents after the parties had met 
informally in an  attempt to resolve their discovery disputes. While the issuance of 
an  order granting subpena requests in such a situation may appear on the surface 
to be an  appropriate remedy, it in fact constitutes only an order which the Com- 
mission's regulations contemplate is necessary to allow discovery in the kirst 
instance. 

A greater issue relates to the types of sanctions which are available in the 
event of a party's non-compliance with the judge's order. T o  use an  example, 
Section 1.24(g) of  the regulatio~ls provides that during the course of a deposition, 
the deponent or his counsel may state the gl-ounds of an objection, but that no 
argument on the transcript is to occur and the officer taking the deposition shall 
not have the power to decide the propriety of the objection. This follows the 
general philosophy of Rule SO(c) of the Fedel-a1 Rules, which stales that during 
depositions "evidence objectetl to shall be taken subject to the objections". LJnlike 
the federal court system, however, the Commission has no  provision for a remedy 
in the event that a deponent refuses to answer a question. In the absence of 
meaningful potential sanctions, a deponent may be less inclined to answer ques- 
tions with which he or she is uncomfortable. Of course, a party who has been 
granted discovery may also file a motion pursuant to Section 1.12 of the Commis- 

"TI'ran5 A1;15k;1 Piprlinr Sy51rnl. 1)oc krt N<).  OK78-I. Ort lvr  0 1 1  Sulqx)rna Kequrrt (April 27, 1978), rnimeo ;it 2. 
"'Supra note 205. 
"'Stlorn now 172. 
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sion's Rules.2L5 However, that section does not provide especially for rnotions to 
cornpel nor, most significantly, does it or- any other provision in the Commis- 
sion's regulations set forth specific sanctions. T h e  Federal Rules provide numcr- 
ous alternative sanctions which may be imposed, including ad~liission of the facts 
sought to be proved, dismissal of the action and payment of fees necessary to 
secure the discovery. 

Notwithstanding the absence of express regulatory sanctions, specific I-eme- 
dies have been imposed in cases at the Commission. In Pe~zt~sylua~ria Power Corn- 
pan~,~I"he presiding judge recornmrnded that the Cornrliission direct certain 
municipalities who engaged in "dilatory" production under a discovery order to 
pay costs and expenses in the amount of $46,892.7 1 to the party who had obtained 
the discovery. The  judge stated that not to do  so would 

condone tactics that impede, not advance efforts to clear the C:omrni,siol~'s c-asc calendar-. 
Some remedy for excessive discovery delay is necessary, and the imposition ol c o t s  would 
seem to be the mildest remedy that would indicate the seriousness ok the Cornniis ion 's  
purpose in rrducingdelays at  the trial level.21i 

Due to the lack of certainty and direction in the Cornmission's regulations, 
however, such stern measures are the exception rather than the rule. While i t  is not 
expected that the existence of specific sanctions would need to be resorted to 
frequently, the mere presence of them w ~ u l d  be an additional inducement to good 
faith efforls at compliance, and therefore tvould assist greatly in the Commission's 
desire to expeditiously resolve discovery disputes and advance proceedings. 

IV. R~.C:ORISIENDA I'IONS 

In proposing recomrnendations for the enactment of more comprcherlsive 
and effective Commission discovery rules, two overriding precepts must be kept 
firmly in mind. First, a discovery scheme for the FERC that would closely 
mimic?18 the complicated and overly-detailed rules set forth in the Federal Rules of 
Civil Procedure must be avoided. Practice before federal adniinistrative agencies 
such as the Commission is substantially different from federal court practice and 
there is no need to subject Commission practice to the extensive reguliitions 
governing discovery in  the federal courts. As already discussed, the complexity arid 
detail of the federal rules results in abuse and delay, thereby tlefeating the very 
purpose ol disc~very."~ Second is  the sometimes countervailing consideration 
that, given the sophisticated nature of the practice at the Commission and the 
importance of the issues that are decided 'by it, a more detailed set of discovery 
regulations than currently exists rnust be adopted by the FERC in order to correct 
the two major shortcomings of the current regulations. 

The  first of these shortcomings is the aforementioned development of discov- 
ery techniques at the Commission that have no basis in, and hence no guidance 

21518 C.F.R. 1.12. 
"Wocket No. ER77-277. 
"'Certi[iu.~tion to (he Comrr~ission of a Motron tor Sar~ct io~~s (XI,ry 6, 1980). mi r~~co  ; ~ t  I .  

the Frderal 'Tradr C:omrnisaion has donr. Sre, 16 <:.F.R. #a 5.91-3.39. 
2'q.Ser, note 186, supra, and discussion rr lat in~ ~hrreto. 
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from, the Commission's codified reg~lations.2'~ The  second delrct in the ctrlrerlt 
regulatiorls is the lack of consisterlt procedures for applying for, resisting and 
enforcing discovery. Thus, any r.evisions must enlanate from the basic proposition 
that effective discovery can only be attained at the Co~nmission through the pro- 
nlulgation of  a simple but comprc.hensive set 01  discovery regulations. These 
regulations must reflect all  of the discovery pl.ocedures neccssary for C;onlmission 
practice but must do so in a manner that avoids unnecessary complication so as to 
avoid ally lengthy proc-edural battles and acc-o~~ipanying delay that would surely 
follo\v. 

Initially, it is not desirable or necessary to change the present requirement 
that authorization be obtained froni the C:o~nmission or the presiding officer 
before any disrovery procedures be undertaken. This  is 21 universally accepted 
procedure at the regulatory arid a key to thc prevention of abuse. Cont ra~~i -  
wise, one of the major faults of discovery under the Federal Rules is the availabil- 
ity of discovery without any pr.ior judicial approval. This  practice has been a 
niajol contributing factor to abuses of discovery in the federal courts,?22 and it 
would be a mistake to permit such leeway in federal administrative practice. 
Retaining the present system of requiring prior approval for any type of discovery 
will ensure that the basic purposes of discovery, i.e., refining arld clarifying the 
basic issues between the parties and then ascertaining facts and infortnation rela- 
tive to those issues,?" will be fulfilled. 

Fl'ith these general principles a r ~ d  goals firmly in mind, specific ideas need to 
be considered at this time. The  precise d r a f t i ~ ~ g  ;ind content of any revised regula- 
tions must of course await further debate and exchange of ideas. It is not the 
purpose o l  this article to propose draft rcgulationb ill ally event. Nevertheless, 
certain areas are in drastic need of improvement and changes regarding then1 
should be effectuated as pronlptly as possible. The  greatest needs at this time 
appear to be for (1) a gerleral discovery provision s i~ni lar  to Rule 26 of the FRCP; 
(2) a n  enforcement and sanctions provision; (3) improved proredural clarity in the 
(,xisting regulations covering subpenas, depositions, prehearing conferences and 
stipulations; and (4)  the adoption of regulations dealing with interrogatories and 
admissions. 

The  first reco~nmendation is for the promulgation 01 a general discovery 
provision similar to Rule 26 of the Federal Rules of Civil P r o c e d ~ r e . ~ ~ '  Instead o f  
piecemeal regulations restating many of the same principles numerous t i ~ n e s , ~ ~  a 
provision of  t h ~ b  type would govern general principles that apply to all discov- 
el-y.226 Subjects that should be covered under  his provision include the scope of 

L2"1:o~ 1~~;1111pIc, i t  J J I C \ ~ O L I \ ~ \  [I;!\ OCCII 11ote(l ~ h i ~ t  111e <:o111111i\\iu11 p r ~ ~ n ~ t \  1 1 1 ~  uw ot wr i t~c~r  ir~tcrlr)gaur~ ie\ a\  ;I 
cli\<ovrl) drvirc alld nllo\\.j p ; ~ r ~ i r \  (11 I ~ l r  rno~iol~s  11) q u ; ~ a l ~  \ul,pm;~\, wen chougI1 [he (:omm~rsion's regulntio~~s 111, 

1101 rx)~!?a\ly p ~ ~ ) v i d c  IOI < . ~ L I I C I  o( 111c>r ~ \ \ o  I ~ ~ I I I ~ .  
221E.g., 10 C.F.R. # 205.19R(e) (DOE:); 16 C.F.R. # 5.3Y(a) and 3.34(a) (IT(:) ;  29 (:.F.R. # 102.30(;1) ; ~ r ~ d  102.3l(a) 

(NLRB); I I C.F.R. # YO?.IY(a) and 30?.20(b) (CAB). 
""'Supm S c i - ~ i o ~ ~  Ill S. 
! ? ' I ~ ~ C ~ I I > ~ I I  Y. 'I;Iv~oI, :Y2) (1,s. 495, ,500 (19.17). 
""'I'llr nerd lot n l)~ovision ot tl~ia ~ y p c  <;In x . ~ ~ ( r l y  be ovrr \~;~lrd .  Indeed, ~ h r  tlrair;tb~l~~y 01 h ; ~ v ~ r ~ g  orle grr~er;il 

~ ) r t ) \ i r i r ~ ~ ~  ~rl;cling lo :#I1 (list o \ r q  wa\ onr 111 111c tn,~jr,r ~ I ~ I ~ \ ~ I I I I I ~  f i l ~  101s bi,I~il~d thr ~ X I ~ I I S I \ C  1970 hmendnlmcs 11, 

111r Irdcr;~l cl~srovrry rt~les. A ~)r inr ip;~l  rrj11l1 oI those ;~mendments was 1111. r s ~ ; ~ l ) l i s h ~ n r n ~  of Kulc, 26 as aurh a 
y,r~~c~alizrd p ~ o \ i \ i o l ~ .  r o .  U \ \!~igll~ & hl~ller. Fcdc~;tl P ~ ; ~ r ~ i r v  and Ptl,ccdu~r # 2003 (1970); 1 h l i , ~ - e '  Fn l r~a l  
PI;I< ~ icc  # 26.01[1 I]-[25] (1971)). 

':~FOI c.~n111plv, 18 (:.t..R. # 1.23 [ \ L I ~ ~ I ~ . I I . I ~ )  ~ 1 1 1 1  1.24 (cleposi~io~~s) I)olh in<-ludc I r n ~ ~ h )  r x p l ; ~ ~ ~ a u o ~ ~ s  ol \\.hat 
thc ; ~ p p l i r ; ~ ~ i o ~ ~ r  l o r  111rar two di\covr~) techniques sl~ould ionr;lln. 

"h-I'he I;c(lr~;~l 'T~.l~lc ( :ol l~~l~i \s iot~ 1121s :alol,~ed ;I pro!~\ion  hat also aicomplishr\ 1111\ 11.11111. I6 C:.F.R. 6 3.31. 



DISCOVERE' ,YI' E'EKC: 

discovery in general, the grounds for granting dis~over\, ,2 '~ the necessary conterit 
of discovery applications, the C:on~rnission's policy regi~rding privileged informa- 
tion,228 the treatment of materials prepared in anticipation of trial, the discovery 
of experts' reports and opiriions, and thc duty of parties to sul>plt~rnent tlieir 
responses to discovery inquiries when new or additional inl'or.mation becomes 
known to them. This  provision could also serve to codiEy the Commission's polic.y 
with respect to limiting discovery through the use of protective orders or motions 
to quash or limit subpenas. T h e  promulgation of sucli a provision as this would 
solve the major omission in the Commission's sub pen;^ provision-the lack of a 
reference to the means for contesting the issuance of a subpena. Moreover, ;I 

generalized provision would also standardize the format of applications for all 
forms of discovery. 

In addition, the Commission's general provision should contairi :I separate 
section dealing with access to Cornmission or other government records and 
employees229 since the considerations with respect to discovery of these matters are 
somewhat different from the considerations attendant to subpenaing private per- 
sons or documents. For purposes of proof, there is also merit to thc DOE'S 
requirement2" that one execute a sworn staternerit that a diligent and honest 
search has been made for requested documents. T h e  Commission should also have 
a provision relating to the granting of immunity in those instances ~vhen  a person 
refuses to testify o n  the grounds of self- incr iminat i~n.~:~ '  

Second, the Commission rleeds to promulgate a rule regarding the const*- 
quences of a failure to comply with a disco~ncr!. request or. a subpena. T h e  fi1c.t that 
the Commission's current regulations d o  not contain any specific provisiori or1 
this subject is perhaps the most g la r i~ lg  weakness of the C:ornmission's disco~sery 
scheme since no set of discovery rules is complctc. without enfor.cenic.nt ant1 sanc- 
tioris provisions. Their prornulgation is all the more important sincc the Corn- 
mission does in fact permit and rule on  I T ~ O I ~ O I I S  to compel discovery.':':) (:orisc- 
quently, this section should include ;I pro\ision regarding u n d c ~  what circum- 
stances motions to compel arc appropr i~~te ,  the fo1.m and conttSnt o l  such motioris, 
the right of response and tlie types o f  relief \vhich may he ordered."4i Tlic. sanctions 
provision sho~lld contairl a refcrence to how [he Commission will c.nfo1.c~ subpc.- 
nas.2" and the consequences of one's failure to abide with discovery orders. It must 
be borne in mind, however, that with respect to sanctions for urifulfilled discov- 
er.y, the Conlrnission and  all admiriistrati\,c. agencies only have limited power. As 
rioted above,235 the FERC; cannot hold noncomplying parties in con tempt tior 
impose fines directly. T h e  Commission could still impose several powcrlul s:~llc- 
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tions, however, such as those employed by the FTC. These include ruling that the 
matter or matters involved be taken as established adversely to the noncomplying 
party; prohibiting the noncomplying party from introducing in evidence or other- 
wise relying on the withheld documents or testimony; ruling that the non- 
complying party may not object to the introduction of secondary evidence to 
prove the matters withheld; striking pleadings of the noncomplying party which 
rely on  the evidence withheld; or ruling that a decision in the proceeding be 
rendered against such a party. Obviously, this list is not exclusive and the appro- 
priate Commission response in a given case will have to depend on the particular 
circumstances of this case. 

Third, several changes should be made in the Commission's deposition pro- 
vision to bring it into conformity with other discovery principles and mecha- 
nisms. This  would include the adoption in the general discovery provision, dis- 
cussed above, of the grounds upon which it will grant a deposition request.23" 
Additionally, the Commission should incorporate rules relating to the expenses of 
a deposition (including those instances where a requesting party fails to attend its 
own deposition) and perhaps most importantly, rules regulating the use of depo- 
sitions at a Commission hearing. Such a regulation could be modeled after Rule 
32(a) of the Federal Ru le~ .*~7  

The  Commission's deposition provision should also be revised's0 as to pro- 
vide that objections as to the competency of a witness or to the competency, 
relevancy or materiality of testimony are not waived by failure to make them at the 
deposition unless the ground of the objection is one which might have been 
obviated if presented at that time. Section 1.24(g) currently requires that all objec- 
tions must be made at the deposition, or shall be deemed waived. The  recom- 
mended change would follow Rule 32(d)(3)(a) of the FRCP,23s which makes more 
sense from a policy standpoint and is more fair than the current overly-restrictive 
Commission rule. Moreover, the Commission should adopt the policy of Rule 
32(d)(4) of the Federal Rules which permits objections to the way the deposition is 
prepared, signed, certified, sealed, endorsed, transmitted, or filed to be made as 
soon as such defect has been, or with due diligence might have been, ascer- 
tained.2" Obviously, it is impossible to make objections to these types of defects at 
the deposition itself, as the Commission's present rule requires, when such defects 
can occur only after the deposition is completed. 

Fourth, in keeping with the basic premise that the Commission should codify 
all its discovery rules, several FERC practices now in effect need to have a regula- 
tory base provided for them. For example, Section 1. 1 8 Z 4 O  should expressly state 
that one of the goals of a prehearing conference is the agreement among the 
parties to a discovery schedule, since this in fact does happen at many conferences. 
Coincidental to this, Section 1.25 of the current regulations 241 could provide 

"'rl'his is no1 inlrndrd as ;in endorsement of the DOE'\ rulc th;r~ orlc requc,s~ing a deposition make a compelling 
\bowing ~har the material aougll~ c;rnnol br obta~nrd ~llrough one ol ~ l l e  other discovery ~cchniques provided for, 10 
C.F.R. jj 205.19H(g), or of th13 NLRB's requirc.rnrn~ 1ha1 c l e p o s i ~ ~ o ~ ~ s  bc perlni~red only f o ~  "good cause ~ h o w n "  which 
i ,  drlined a cs,rn~ial lo1 the pre\crvarion of terlimony. 

2"'l'he Fcderal Trade C:on~mission rule could also serve as an example. 16 C:.F.R, ji 3.33(g)(l) .  
2"BIllr Fede~al 'I'radr Commission also has 1hi5 rule. 16 (:.F.R. 3 3.33(g)(3)(iii)(A). 
T'qAgi~in, the Fcderal Trade C:oii~lnission has this rule a, well. 16 C.F.R. 3 3.33(g)(3)(i\). 
2'01S (:.F.R. 6 1.18. 
"'18 (;.F.K. .?: 1.25. 
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specifically that the parties may stipulate among themselves, as to the dates for 
discovery matters. Likewise, the Commission needs to promulgate rules relating 
to the use of interrogatories and requests for admission since both discovery tools 
are used at the Commission. T h e  admissions regulation, guided of course by the 
Commission's version of Rule 26, could include such topics as when admissions 
may be served on  the other participants to a proceeding, how and when they must 
be answered and the effect of an  admission as to either facts or  the genuineness of 
documents. The  interrogatory provision similarly should specify when interroga- 
tories can be used, the circumstances upon which an  application for their use at  
the hearing will be granted, and when and how a party may submit documents in 
lieu of specificially answering the interrogatories.z42 

The  FERC's discovery procedures, after a promising start in 1947, have stag- 
nated due to a lack of necessary revision over the years to keep pace with the 
ever-changing nature of the Commission's rrgulatory responsibilities. Considera- 
ble modifications must now be made in order to be responsive to the present type 
of legal practice before the Commission. Well conceived discovery regulations can 
play an important role in advancing the Commission's urgent need to expedi- 
tiously process matters before it and lighten its caseload. T h e  observations arid 
suggestions herein are offered in the hope that they significantly assist this elfort. 

'-"As model, for holh i r  inlt.lro<a~orir\ dnd ;~dmission p ~ o v i h i o n .  1 1 1 ~  G)rn~ii~bsion c o ~ ~ l d  c x a n l i ~ ~ r  lhc Frdc1.11 
Trade Cornmiasion's provisions on these ~opicr ,  rrhich in I L I I I I  . ~ I C  h,l\rd on the p~ovi>iolib 0 1  llic Fc.d(,~.,~l Kulr\ 01 
Civil Prorrdure. 16 C.F.K. # 3.32 (adrni9siona) arid 3.35 (inlrrroptorirr). 




