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In the search for solutions to the nation's complex energy problems, many of 
those concerned with governmental and industry policies have identified synthetic 
fuels1 as an  important potential element of the nation's energy supply in the 
relatively near future. In particular, the development of a domestic synthetic fuels 
industry is seen as a part of the effort to reduce dependence on foreign supplies, 
enhance national security, and minimize the threats to the economy posed by the 
unreliability of foreign energy sources.? 

With the passage of the Energy Security Act,3 Congress specifically affirmed 
these as major national goals and initiated an  $88 billion program to foster the 
development of a domestic synthetic fuels industry. This legislation reflected a 
bipartisan Congressional consensus that synthetic fuels are a necessary and per- 
haps vital supplement to conventional energy sources. Its basic purpose is to 
provide sufficient resources to encourage project sponsors to assume the risks 
associated with major synthetic fuels projects and to bring these risks within a 
range that can be assumed by the private ~ e c t o r . ~  

Obviously, many of these risks are technological in nature, and, until quite 
recently, the major concern of potential sponsors and investors 'was with the 
workability of the various synthetic fuels technologies. With the development and 
operation of demonstration and full-scale facilities5 and with the maturing of the 

'B.A. IVilliamr College; J.D. Harv;~l-d l.;l\v School; M e m b e ~ .  Dist~ict  ol Columbia Bar; former Deputy Director 
for Natural Resources, Energy, and the Envi~onment ,  Office of Management and Budget; Partncr, O'Connor & 
Hannan, Washington, D.C. 

"B.A. Rice L:nive~sity; J.D. L!r~iversit) ol b1ichig.111; Member. District o l  Columbia Bar; Asrociate, O'Connor & 
Hannan. LYashington. I).(:. 

"l'he terrn "s\nthcur luels" is used here with the a r n e  meaning given to the terrn by the definition in 5 112(17) of 
thr Lrrcrgy Security Act, Pub.L.No. 96-294. 9.1 Stat. 61 1 (1980).  T h a t  d v f i n ~ t ~ o n  includrs p r ~ n ~ : ~ ~ i l y  those l i q u ~ d  and 
gaseous fuels that (a )  mat  w v e  as substitutrs for crude oil, petroleum p~oducts ,  and natural a , ,  and (b) are d e r ~ \ e d  
from coal, shalr 011, tar sands, and hra \y  oil. T h ~ s  delilrit~on rxrludes such altrrnate furls a>  biomass and alcohol 
luels. 'Tlllr II of the Act ( o n r u n s  ledrral pro,qlalns lor the pr~xlucrion of bio~nas,  rnergy and alcohol luels. As u.-d 
hfrfin.  the term "synthetic gas" means gaseous "synthetic furls", and does no1 inrlude gas produced from, e.g., 
nal)htha 01 other crudv oil products, i.e., ro-callr(l "SNC;". 

'See Pub. L. No. 96-294, 94. Stat. 61 1 # 100 (a)O980). National Enrrgy Policy Plarr-111. Unitcd Statfs Drpartment 
of t . ~ l r ~ g \ .  July, 1981. at I I :  Statement by Edwi~rd E. Noblr. C h a ~ r m a n .  C'nited States S!nthrtir Fuels Corporation, 
B r f o ~ r  thc Subcornn~itter O n  Foss~l  and S y n ~ h e t i ~  F11r19 01 the Cornmittre on Energy and <;omrnerce, July 9, 1981, at 
1; Ser also "Synfuel Decision Expected Soon," [Vashington Star, July 23, 1981, at C-7, col. 6, C-10 col. 6. 

'Pul). L.  S o .  96-29.t. 94 Stat. 61 1 (1980). 
'Src.. S. Rfp. No. 96-824. 961h (bn,q.. 2d Sess 186 (1980); Pub. L .  No. 96-291.94 Stat 611, W lOO(l980) (statement ol 

Congress' findings, inter olia, that the eslabl~shment of a synthetic luels Industry would requlre "financ~al commit- 
mrnt beyond thosc cxpvc led to be lo~thcomirrg llom nun-go\(.rnmental r ;~pi t ;~ l  ,our<-es and exis~ing  governmental 
incentivrs," ; ~ n d  recogrliring thr need "lo vncouragr and assurv thr flo\\. of ( i ~ p ~ t d l  lunds to dii>rr sectors 01 the 
national econoni! wlllch are Importitnt to thc d ~ ~ m e s t i c  p ~ o d u c u o n  of syntheuc furl.") Srr 01.~0 T h e  H'hite House. 
"Thc Prrs~dent 'r  P r o g ~ a m  Fol I ' n ~ t r d  States Energ! Sccurit): l.lre Lnergy Sec urity <:olporation," 6-7 (1980) (the risks 
01 s\.nthrtic fufls production i n c l u d ~  tccbnological uncrrtainries. high costs, and uncertain rconomicsj. 

'Projrcta ~ r r  operatlon in the Llnirrd States as ol No\c~nber .  1980, inclu(1rd a pilot plant lor thr p r d u i  tion ol 
higI1-Bru g.1~ lronr coal at Horrrfr C I ~ ) .  Penns!l\.ani;~; mediurn-Btu gar piloc lacilitics at Madison, Penn\ lvania ,  
lVind>or. Corrnrclicr~l, and Chlcago, Illinois; a ~ r d  p l a ~ ~ t s  for the convr~s ion  of coal to l ~ q u i d  furls at Fort Lfwis. 
[Vaslr~lrgton. C'~tlett<bulg. Kerrtuch), and B;~!ri~wn. Texi15. Sunrerous p r o j e ~  tr had reached dvrign stage by this time. 
Srr k l u r p h \ .  "The Synthetic Fuels 1rrdustr)-t u t l~re ' s  IIc~pr." I Irc Oil I l a ~ l y ,  h'ov. 10. 1980, ;tt 27. rol .  1. Projects in 
operation elsrwhere include a ro:~l gasll~cation plant in Oberhausen-Holten, \V. Germany and at Secunda, South 
Alrica, thr world's largfst synthetic fuels p r o d u ~ t l o n  lacllity, ;I coal l iquflact~on plant producing 50.000 barrels o l  
liquid fuels dail). 
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technologies that has taken place as a result of the heightened level of interest in 
synfuels, this concern has begun to diminish. There has been a corresponding 
increase in concern over the marketability of the synthetic fuel product. 

In appraising the potential commercial viability of the product of a synfuels 
project, investors and sponsors should look to the Energy Security Act as a major 
guide in assessing the extent and nature of the support that can be expected from 
the federal government. In addition to this legislation, however, there are a 
number of other federal statutes and regulatory activities which also have the 
potential to enhance the commercial viability of synthetic fuels in the nation's 
energy marketplace. Th is  article examines several of the more significant of these, 
a long with the Energy Security Act, from the perspective of the economics of 
marketing synthetic fuels. T h e  intention here is to provide an overview of federal 
authorities and actions that relate to the competitive position of synthetic fuels as 
against the alternatives with which they will be competing. 

I .  THE PLACE OF SYNTHETIC FUELS I N  THE NATION'S 
ENERGY MARKET; REGITLATORY FACTORS 

At least in the early stages of comnlercial production, synthetic fuels will find 
a market, if at  all, as a supplemental supply of gas or  liquids competing with 
other supplemental supplies. T h e  following discussions focus on particular 
instances in which synthetic fuels and comparable conventional fuels may be 
competitive, and certain aspects of federal law applying to each. 

A. Federal C o n t r o l  Over  Natura l  G a s  I m p o r t s  

T h e  technology of coal to gas conversion is well advanced and one of the most 
mature of the pending synfuels projects is a gasification p r o j e c t . ~ c c o r d i n g l y ,  
there is considerable interest in the national market for synthetic gas as a supple- 
mental source of supply. 

Currently, one important source of supplemental gas supplies is imported 
natural gas.7 There are a number of reasons why synthetic gas might be preferable 
to i m p ~ r t s ; ~  accordingly, the market that imports serve is a potential market of 
significant interest to synfuels producers. Further, there is considerable regulatory 
authority that can be exercised by the federal government over imports, which, if 
exercised, could work to the benefit of domestically-produced synthetic gas. 

Section 3 of the Natural Gas Actg authorized the Federal Power Commission 
to regulate the volumes and prices of natural gas imported into the domestic 

6Thr  Great Plains high-Btu coal gas~fication project, p l a ~ l ~ l r d  lo hc. consuucted In Mercer Count!. h ' r ~ l t l ~  
Dakovd, lo produce 12.5,000 Mcf dally of hlgh-Btu gas frorn 22.000 tons of North Dakota lignite coal. 

'Approximately 5% of thr gas introduced into [he I7 .S .  market curr rn~ly  15 inlportrd. ZPP i \ l ~ ~ ~ l / ~ l ~ ~  E I I P I ~ P  
Krzlirw, United State5 Depdrtrnent of Enrrgy. June, 1981, a t  48. 

8See DOE ERA Opinion No. 3. "lrnportation o l  Liquefied Natural Gas From .Algeria," Tenneco Atlantic 
Pipelinr Co., ERA Dkt. No. 77-010-LNG, (Dcc. 18, 1978), 1 ERA (1 70, 103 (CCH), Inlnlro, a1 37-40. Ilnports arc 
subject 10 unreliability due to changes in fore~gn governlnental policies. and are a drlrlmenl to the bal;lncc of 
payments. The  physical arrangements necessary to rnake imports rnay.be vulnerable to inlerrruptioll by accidenl or 
design and the capital investmrnt nv<e\5ary m;ly represcl~t a I ons - t r~m coln~nitmcnt to con~ inue  1rnpnrt;ltion. Id. 

gNarural Gas Act, § 3, 15 L1.S.C. 717b (1970). 
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market. That  section provides, inter alia, that "no person shall . . . import any 
natural gas from a foreign country without first having secured an order of the 
(Federal Power Commission) authorizing it to do so." Under the Department of 
Energy Organization Act,I0 the Department of Energy inherited this authority. 
Tha t  Act provided generally for the functions of the Federal Power Commission 
to be assumed by a newly-created independent collegial body within the Depart- 
ment of Energy, the Federal Energy Regulatory Commission (the "FERC").I1 
While the FERC continues to perform most of the regulatory functions prescribed 
by the Natural Gas Act, including those set forth in Sections 4,5, and 7 of the Act, 
Section 402(f)12 of the DOE Act expressly excepted from the FERC's jurisdiction 
those functions relating to imports of natural gas, "unless the Secretary (of 
Energy) assigns such a function to the Commission." By Delegation Orders issued 
in  1977, 1978, and 1979,IQhe Secretary of Energy divided the decision-making 
authority over gas imports between the Economic Regulatory Administration (the 
"ERA"), a separate entity within the DOE, and the FERC. Pursuant to those 
Orders, the ERA exercises control over natural gas imports to the extent that they 
concern energy policies on  an international, national, and interregional scale. 
Supervisory jurisdiction over any interstate pipeline companies that purchase 
imported gas for resale or transport imported gas in interstate commerce. and 
certain other ancillary import issues, remain within the jurisdiction of the 
FERC.I4 These are the issues arising for determination under Section 3 of the 
Natural Gas Act delegated to the ERA, i.e., those of the type that arise under 
Sections 4, 5 and 7 of the Natural Gas Act, and that portion of Executive Order 
No. 1048515 that concerns physical connections made at United States borders. 

Section 3 of the Natural Gas Act establishes the standard by which the ERA 
determines whether a particular natural gas import is to be authorized. Under that 
standard the ERA is to authorize an  import unless it is found to be "not . . . 
consistent with the public interest."I6 Pursuant to Delegation Order No. 0204-54,17 

'oDrp;~rrrrirn~ 01 Enrlg! O ~ g ; ~ n i r a t i o n  AII. Puh. L. S o .  95-91, $11 Scat. 565. Sccli~)ri 30l(h),  -12 L'.S.(:. # 7151. 
rr;~nrfeircd to the Set lctal\  of Er~ergy "!he function of the Frdrl-dl Po\\-rr <:omrni\siorl or III thc mr.rnhrr\, officers or 
I oli,poncntr thr~ec)f." 

"Id.. W #  401. 102. 
"Id . ,  $ .102[f1 I Itis \ub\r< r io~l  [,ro\idrs: "No luncr~on d r r ~  rihed in 1h15 5cc ~ i c m  which rrgularca rhr exports (,I 

inilmtir r)l n.trural gar oi ~.lrctrlc >hill1 hr rvilliin the juriadic lion 01 the. < i ~ n ~ r n i s s i o ~ ~  unlrrs the S e ~ r r w r y  .rssigns 
such a l u n ~  tion IC) thr ( :o~nni i r s~on."  

"DOE Drlegalion 0 1 d r 1  No. 020.1-4, 12 Frd. Krg.  60.726 (lY7i): DOE Delegalion Ordcr Nor. 0204-25,0204-26, 43 
br11. Krg. 17.769 (197R); DOE Drl rga~ion  Order Nos. 020-1-54. 0204-55. 44 Fr2d. Keg. 56,735 (1979). Trrhnically. rhr 
;~u~liorir!  of the PER<: ir hrld 1)urau;tnr I(> rhr Secrrl;ll!. of Knrrgy'r arrignlnent of jurisdi~tion.  Iliar of thr ERA ir 
(lclrg;~retl h: the r~ lctar: . 

" S r r  I)OE 1)elrgarion Oldel Soa.  0201-54. 0204-ii. 4.1 Fed. Rrg ,  56.i3.5 (1979). Commission cert~Iiration of the 
puhlii conr.rnicnc r and r~<.rrssiry Ir ;I ~)rrrrclul*itr ro any rranspoltarion or sale of n a t u ~ a l  g;rr sr~hjerr ro the <:ommis- 
i o n ' >  j ~ l l ~ u l i r l i o n ,  and to thr tonrrrur lion. cxrrnsion, artluiairion or olxrarion ol 1;lcilitiea for such transporcarion or  
ralr. S a r u ~ a l  Gils Act. # i .  15 1'.S.(:. # 717(f) (1981 S I I P ~ . ) ;  s111111arIy. 9 4 of lhr :lrt: 15 1J.S.C:. 5 717(r) (1976). grants 
thr ( i ) r n ~ n l r \ ~ o n  j u ~ i r d l ~ t i o n  ro r c g u l ; ~ ~ ~ ,  the rates rhargrd in j u r i a d ~ ~  lional sales ; ~ n d  for jurisdic tional servic-rs. and 
$ i 01 ~ h c  ;I( I .  15 I'.S.<:. # 71i (d)  (15176). au lhor i~ea  rJir <.ommission roderermine and fix a just and rraaonablr rat? for 
5111 I1 r;llc> and >rr\.itra. 

1 7 1 X  Fed. Rrx  .5.3!)7 (19.53). 
l b S ; ~ r ~ ~ r ; ~ l  (;;I, . I r t ,  9 3 ,  I5 1'.S.(;. 7 l i h  (1970). 
"Siiprn now 13. r h e  PER<:'> lunc tionr inc lutlr thr d r r c ~ ~ n i r ~ a t i ~ ~ n  of w h r t h r ~  a pipelinr', rarer for thr 1ransport;l- 

tion or  salr 01 %;!a in inrrirrarc ~ ~ ~ i n r n e ~ t r  are just and rraaonahlr. In the rare of imports, i r  is the ERA thal detrrnmines 
wht.rhr~ the 111irr paid b! ,I pipeline to ;lcquire ga\ 1s reasonable, and the FERC roulinely ~iores this approv.11 when 
llir ~)iprl ir ir  I I I  turn seek\ ;ippro\.;~l of lhr  r,ile rrclursted for rraalr. Ser, r .g. ,  "Findings and Order Afler Statutory 
H I ~ I I  I I I ~  Isallirig ( : e r t i f ~ ~ ~ i ~ c ~  of Pul ) l i~  (:onvrnirnce and N r ~ ~ , s s i r y .  Authoriring Iniporcation of Natural Gas and 
( ; ~ ; ~ r i r i l ~ x  and Denyi~lg Prtirion\ to Intcrvenr," TI-anacont~~irnral G;la Pip13 Line <;orp.. FERC 1)kr. No. <:P 80-372 
i1)cc. 13. I Y X O I .  I:{ tKR<.  % ti]. 219 ( < X : I I ) ;  "Ordrr A u t h o r ~ ~ ~ r l , q  the Imporrauon and Exporrdtion of Natural G;rs." 
1-lir B ~ r ) o L l \ ~ i  I ' IIIIIII  (;a\ (i).. Fb:K(: Dkr. S o .  (:P HI-105-000 (Drc-. 19, 1980). 13 FERC 61. 249 (<:<:H). 
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the ERA must consider the following factors in determining whether a particular 
proposed import meets this standard: 

( 1 )  security of supply; 
(2) effect on the balance of payments; 
(3) price proposed to be charged at the point of importation; 
(4) national need for the natural gas to be imported; and 
( 5 )  consistency with duly promulgated and published regulations or state- 

ments of policy of DOE which are specifically applicable to imports of 
natural gas.18 

The  Administrator of the ERA has discretion to consider certain additional fac- 
tors,lg and may also attach any terms and conditions that the Administrator deems 
necessary to ensure that the import is not inconsistent with the public interest.20 
Such a condition could require, for instance, that the importer sell certain 
volumes of the imported gas to a specified buyer or buyers, or require that the 
importer make affirmative efforts to seek out alternative domestic supplies.2' 

In practice, the two factors to which the ERA has given the most importance 
in determining whether a proposed import is in the public interest are the price of 
the gas at the point of importation22 and the need for the gas in the market for 

'Hid. 
Iq1d. l 'hrsc ; ldd~r ion; l l  factors i nc lude  r l lc  " r r g i o l l i ~ l  nerd\  ~ [ J I  t h r  %is ro be i n l p o r l r d "  ;III~ t l t r  " r l i g i h i l i r y  o l  

purchaser, a n d  ~;IIII( ip;lnr\ a11d t h e i ~  ~ r \ p e c r i \ e  sh;l~c,." 
?Old. 

?Iln DOE;ERA O p i n i o n  No .  1-1. In te r -C i t y  Minnesota Pipr l ines.  Ltd.. Inc., E R A  D k t .  N o .  80-01 N G ,  r t  al.. 
( F e b ~ u a r )  16. 1980). 1 E R A  70, 502 ( C C H ) ,  r l lc E R A  solic ~ t r d  c o n ~ r n c ~ l r \  o ~ t  \ i x  pal r icu lar  Ihaurh to  I)e rxarninccl i n  
c l e ~ c t m i n i n g  \ vh r rh r r  r l t r  tempol.tl! . ~ u t h o ~ i r ; ~ r i o n  lot. thc Im l )o l l s  gl; lnled in t h a ~  op i l i i (~ r1  \\-ott ld bc cxrendrd. .III~ 

\ v h ; ~ ~  t r r l ns  o r  condi t ion5 the F R . l  l n ~ x l l r  i lnpohe i n  g r ; tn r i~ lg  suc 11 f u l  11ier at t th<~r l / ;~c io l l .  I'llr\r issues d c ~ n o n s r r . ~ ~ r  rh<, 
ERA' ,  1011ccrr1 o \ r r  cxceshi\.c, 1e1i;111(.r 011 C-III'I~~:III 5111~plir\.  

I .  'The d rg r rc  to  w h i c h  the selvice a l w  01 the .lpplic;lllt is  dcpc.nclrnt OII (;.III~I~I.III I~;IIUI;~~ xi15 a n d  t h e r l l r r t  
011 de111a11cI [or 111c 5;)s of r l l r  IT.S.  54.17 IJOI~I~I price. 

2. 1 . h ~  ehteltt t o  \vh ic I i  S~ICII 5rrv icr  .II~;IS h ; ~ \ c ~ ~ ~ ~ c c s \  to  currc l i r  ;III~ IIIIIII~ stlppIic,> 01 <lon~e\r ic  II:IILII~I~  IS. 
3. I-hr. cx t r l i r  t o  w l l i c h  such ac~ \ . i r c  . l l c . ; l i  Ii;l!c .lcrc\\ t o  . l l t r l -~ i ;~t r  furls. and  t l i r  ific r \ ~ e  and  p ~ i r r  o l  

. I~ I~~ I I . I~V  l t ~ c l s  \vh ic l i  cou ld  be c ~ w d  11 1t1e C;;III'I~~~III g;15 ~LIIJIJII~> \\t,~r 1111 Io11gc1 ,1\~111,1hle. 
4. I'hc ex t r l l t  ro  \\.lticll e;~ch applic;ilir pl;llt\ to  ill( r(.;tw 115 \11111~11c\ o f  II;II~I.I~ gil\ I~OIII ~ ~ I I I ~ ~ I I C  \ oL I~~c \ .  
5. I V h r r h r r ,  :IS o f  h l ,~ !  1.5. l<tH0, the II~\V (LIII;IC~~.III expo11 IJI ICr \vIII I J ~  < o ~ ~ ~ p c , r i r i \ e  \v i t l i  rile I)III r 111 . i I ~ r r ~ t ; i t r  

luels i n  the I 7 . S .  
6 .  IV11etl1c1 FR.1 \ h o t ~ l d  i n ~ p o > c ,  ;IS :I ~ O I I ( ~ ~ I ~ C J I I  t o  <I~IJIIJ\,I~ 01 r l lc C;III;IC~~;I~I r x p o ~ t  p ~ i t c  I>~~)CJIICI h1.1\ 13. 

1980. that r h r  applic. lnts t; l le . ~ l l i l l n a t i \ r  i l nd  1)o\111\c \1e1)\ 11' I ~ ~ I I C V  r h c i ~  d r l ~ l l c l r n c e  on (:;III;I~I'III 

na tu ra l  ga\. 
? ~ h l o \ t  01 ~IIC gas 1111po1trd i l l t o  r l tc t'11itvcI SI;IIC~ i\ 110111 CIII;I~~I, .III~ 111r t.KA'\ c ~ p r ~ i c t ~ ( e  111 11101titc~ri11g 111r 

pr i ce  o l  Canad ian  i m p o r t s  i l lust rates rhe ro le  o l  the pr ice Idc ior  in i m p o r t  r rgu la l i on .  In 1976. the I ' n i t e d  Sratrs 
government  ~ rc lucs rcd  rh;~t  rhr C.l~t;ldiilll ~ O \ ~ ~ I ~ I I I ~ I I I  (~\I.IIJII\II ;I IIII~~OIIII ])II(C.II III(, IIII~III;I~IIIII~I~ I ) ~ l d t . r  l o r  II~IILII.I~ 

gas expor ted  to  t l ie l 1~ t i t cc1  Sr;~tc\. Since Srptc~111br1, 1977.  tie 1)tice o l  C;;III~IC~~;III ~ C I )  II;I\ I~ce t l  \rr IJ! 11w C:;III:I~~;II~ 
N:irion:iI Energy Bm11d u11cIcr a lo1111ul:l d r s i x ~ ~ c d  t o  t e f l c ~  I t l lc  $111~51itltrio11 \:1111c 01 I 111cIe oi l  i ~ ~ t p < ) ~ t c c I  i111o e;isrc~ 11 

C;;lnada. '1'11~ hasr pr tce u t i I l / ed  is r h r  pr ice o f  ~III~OI ~ r c l  011 '11 hIc11111ri1l. .iclclecl t o  11115 11gt11c i11e c I)\[\ or ~I:III\~~I ri11g 
crude o i l  lro111 h11~11trc~11 to  1 ' ~ ~ r o l i t o .  ;IIICI rhr  : ive~;~gr  co\ t \  o l  t r . ~ ~ t q > o r r i l ~ g  C;;III;I~~;III  IS r o  t h r  ~III~III.I~~~II~I~ l)o1<1c1 
S inc r  the p r i c r  is  de \ lg l t rd  t o  re l l rc t  t h r  rosrs 01 \ ~ l b ~ t i t c t t i ~ ~ g  i l ~ ] ] ) o ~ r r d  o u d c  [(>I C~~III;I(I~;III K;I\, the ; I \ I J I ~ C ~  <(>\t\ 
~ r a n s p o r r i ~ ~ ~  n a ~ u ~ ; l I  gas fro111 .1lber1;1 to TOIOII~IJ ;Ire cIec111c red l1o111 111c b01dc1 p ~ i c t , .  S w ,  S;IIIOII:I~ EII(,I~\ BO'IICI, 
Repo l  I to  (he C;ovcr1101 111 C k ~ ~ t n c i l  111 r h r  11<1ttr1 01 PI i c i 1 1 ~  01 S , I~UI~ I~  (;,I\ B ~ I I I ~  k \ p o l  red t'11cIr1 ESI \~ I I I~  L ~ < c r l \ e \  
(Jan. 1980). 

I V h i l r  rile E R A  II;IS a p p ~ o \ r d  ir i1po11> IICIIII (:~III;IC~:I ;I[ .III c \ r ~ - t , \ c . ~ l ~ ~ ~ t ~ ~ q  1>11<e, 110111 $? . l t i  pe l  >1>11$111 OII h1;1! I, 
1979, to th r  c u l r r n t  b o n l r ~  p~icr o l  $.I.94 prl h Ih IBru .  r h r  ER.\ h;l\ IIV\VI .t<ccprccl rltr C I l ~ l , l d i i l ~ l  IOIIIILI~~I III 1)1i11(il)lc. 
a n d  has ur i l iz rc l  i ~ s  o\v11 lormctl;~, b;15ed OII 'III ~ I \ V I , I ~ ~ C ~ O I I I ~ ~ I ~ C  ;11tc111;1rc 1 1 1 ~ 1  IJII(~,, 111 . l \w\il lg r11r I~~.I\OII~II)I~~I~~SS 01 
a proposed i m p o ~ r  price. 

See, e.g. ,  D O E  E K A  O~JIIIIV~I NO. 14. IIIIC'I-C:~~! >111111c\or.i PII)~IIII~\ I.td.. III( .. E R . l  1 X t .  S o .  80-01-SC;. e l  i l l .  
(February 16, l980) ,  1n11neo. at ti, I ER. l  5 70..50? (C:C;H): D o t  E K . i  0 1 ~ 1 ~ 1  S o .  I IB.  "01(le1 C;I.IIIIIII~ 111r : i c t t l ~ c ~ ~ i r ; ~ -  
[ ions I ~ c ~ n r a t i v c l y  A p p t ~ \ . r d  111 O p i n i o n  S o \ .  I 4  a ~ l c l  14.1. R ~ . c l t ~ c ~ r t i t l g  FLII t h c ~  ( i~ l r r rncn r \ .  t . r l ; l l > l ~ \ I i ~ n x  Proccclu~c\  101 
;I H r a r i n g ,  a n d  G r a n ~ ~ n g  Add~ t ion ; t l  I n t c ~ v r n t i o n \ " ,  IIII~I-(:~I\ hl11111eso1a Pipel i~ lc , .  1.1d.. IIIC .. E R A  1)Lt  S o .  80-01- 
N G ,  er a l .  ( M a y  15, 1980). I E R A  $ 70,508 (CC:kl); D O E  E R A  0l)lllio11 i i l l c l  0 1 c I r r  S o .  21). " 0 l ) i l l i o l t  ,111d OI~CI 
.&uthor iz ing Paymr111 01 a n  111crcasrd Bor(lrr Pr ice IVI N;IIIII:I~ <;:I\ IIIIIXII ted IIOIII C:.III;I~LI," k ~ c i I i <  <;;I$ TI,III>IIII>- 
ston C:o., E R A  Dk t .  N o .  H I -09 -NC.  (,I. ;I!.. l.\l,~r<h 27. 1981 ). I E R A  5 70.528 ((.(.Hi. 
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which it is intended.23 
With respect to the production of domestic synthetic fuels, the ERA has 

expressly recognized that in reviewing a proposed gas import, it must consider 
"whether the project has the potential of frustrating the development of domestic 
intramarginal sources of gaseous fuel such as natural gas from Alaska or synthetic 
gas from coaI."2* Whether and how such a consideration will have an  impact on  
ERA'S determination in  any specific instance, however, remains far from clear. 
Specifically, it is not apparent whether the ERA would ever disapprove a pro- 
posed import based solely or significantly on the prospect, either imminent or 
remote, that a supply of domestic synthetic gas might become available to the 
proposed market. The  ERA has noted the large number of variable factors .that 
make it difficult to estimate future supplies of domestic natural gas;25 synthetic 
gas supplies will be subject to at least as many uncertainties, and the ERA would 
likely require a strong indication that a particular potential market would be 
foreclosed from an alternative viable synthetic gas supply if the synthetic supply 
were to be given consideration as an alternative to imported gas. 

Moreover, if the projected or actual cost of a domestic synthetic gas supply 
were greater than the price of a competing import (set at a level deemed "reason- 
able"), the ERA would be faced with the choice of increasing the overall cost of 
gas to ultimate consumers or inhibiting the entry of domestically~produced syn- 
thetic gas into the market. The factors that might influence the Agency to prefer a 
higher priced domestic product over an  import would have to be substantial, 
given the attention that is given to the price factor by the Agency. 

Compounding these uncertainties as to the manner in which the ERA could 
give consideration to the need for synthetic gas supplies in its assessment of the 
national need for imports, is the fundamental question of whether the current 
Administration will in fact consider this an  appropriate policy at all, in light of its 
overall free-market orientation. Secretary of Energy James Edwards has prescribed 
a national energy policy that openly relies on market forces and minimizes the 
role of governmental act iomZ6 Absent a favorable or competitive price level for 

ZsThe importation of liquefied natural gas into New England is generally approved by the ERA in light of that 
region's inability to secure any reliable alternate supplies. See, r.g. ,  DOE/ERA Opinion and Order, "Authorization 
to Increase the Price Patd for Liquefied Natural Ga\  Imported from Canada." Gas Service. Inc., ERA Dkt. No. 
80-18-LNG (Jan. 5, 1981 ). 1 ERA 5 70.1 1 I (CCH); but cf., DOE, ERA Opinion and Order, "Order Denying Authoriza- 
tion to Import Liquefied Natural Gas from Indonesia," Boston Gas Cb., ERA Dkt. No. 81-08-LNG (Feb. 2, 1981), 1 
ERA 9 70,612 (CCH), in which the ERA noted that its determination of the need lor the import was made dillicult by 
the "almost dally changes in the circumstances surrounding this proposal." The  two major factors helping tocreate 
the urgent need of the applicants for supplemental winter hrating fuel supplies-a period of extremely cold weather 
and the suspension of shipments of contracted-for Algerian LNG supplies due  to the effects of a severe storm in the 
Algerian port of embarkment-both abated during the pendency of the application and the need for the supplies 
lesataned to such an  extent that the application was denied. 

While this case illustr;~tes the rxtreme, it neverthrless highlights the \.olatility of the market in which supplemen- 
wl gds supplies compele, and the difficulty the ERA may have in determining the need for a given supply of imported 
gas. 

?jDOL ERA Opinion No. 3. "Importation of Liquefied Natural Gas from Algeria," Tenneco Atlantic Pipeline 
Co., ERA Dkt. No. 77-010-LNG (Dec. 18, 1978). 1 ERA 5 70,103 (CCH),  mimeo, at 41. 

?'DOE ERA Opinion and Order, "Application to Import SNG from Canada by Displacement." Northern 
Natur;~l (;as Co. and Great Lakes Gas Transmission Co., ERA Dkt. No. 73-GO2-NG et al., (March 8. 1979), 1 ERA 
$ 70,503 (CCH). These include "projections o l  thequality of the undisco\,eled resource base, finding ratios per foot of 
wells drilled, reserve-to-production ratios, drillingcosts, the oppor~uni ty  cost of rapital, and expansion capability of 
the industry." 

zbSecretar!. Edwards lias stated that the Administration is committed to the development of a synthetic fuels 
in dust^!. but onc "whose operation is maintained without large outlays of tax monies or a huge bureaucracy." 
"Reagan 'Fully Committed' T o  A Commercial Synfuels Industr), Says Edwards," Synfuels, April 24, 1981, at 4. See 
nl.ro, National Energy Policv Plan-111, I'nited Sates Department of Energy, July 1981. 
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synthetic gas, it appears unlikely that the jurisdiction over gas imports conferred 
by Section 3 of the Natural Gas Act will be implemented in  a n  aggressive manner 
to curtail imports,  and thus in  effect to favor domestic synthetic gas as a potential 
or actual competitor of imported gas. 

T h e  ERA, to a far greater extent than the more precedent-oriented FERC, is 
a p t  to reflect the prevailing policies of the Administration. Therefore, given the 
extent to which the free market is the touchstone of the government's overall 
administrative and regulatory policies, any ERA decisions on imports will proba- 
bly look to the prevailing market price as the basis of any detrrmination of a 
reasonable price for imported gas, and to market requirements as the basis for 
determining reasonable volumes. Accordingly, should domestically-produced 
synthetic gas be offered at a price competitive with imports, the ERA might well 
conclude that the price of the proposed imports is "excessive" in light of market 
conditions, and act to restrict imports, thereby in effect encouraging synthetic gas 
production. 

Relevant to the question of government policy regarding imports is the fact 
that discussions between the LJnited States and Canadian governments over Cana- 
dian gas imports are scheduled for sometime in the fall of 1981.27 T h e  position 
that U.S. negotiators adopt in  these discussions will be a strong indication of the 
Administration's views o n  these issues. While DOE officials themselves currently 
see the policy questions as being unresolved, i t  would not be surprising to see 
natural gas imports in effect "decontrolled" in much the same way that domestic 
production is being guided toward a frre market. In that event, the ERA would 
likely give consideration to domestic synthetic gas supplies only to the extent that 
they ar.e ( a )  actual or imminent and  not merely potential competing supplies and  
(b )  priced a t  a level that would provide reasonably close market competition to 
imports. 

In short, under present c i rc~ ims tance~ ,  synthetic gas may be c-onipetiti\,e tvitll 
impol-ted gas if, and o ~ l y  if, it is price-competitive. Despite the existence of the 
nrccbsary reg~il:itory a ~ ~ t h o r i t i c s ,  a n d  particularly undel. the incumbent Adrni~iis-  
tration, federal go\,ern~nental  policies a ~ ~ d  actions regarding imports appear 
unlikely to gi\.e a prclt.rence to synthetic gas over importecl natul-a1 gas i l l  the 11e;11. 
future. 

;'u'e\~c~rtl~eless the autho~. i ty  to regulate. and limit gas imports exists a11d thcrc 
are i1np01.t;int re;Isons to prefer domestic sources over imports that ma). come i l l t o  

pl;ry a t  sorne lu(u1.e time. Potential syr~thetic gas project sponsors u.ill want to gi1.e 
this arca consideration as they hegin to a n a l y ~ e  the markets For  his p r o d u ~ t .  

B. FEKC Krgulntzo~z of .Syntllrtz~ (;US Sales 

In~crstate pipeline co~npanics  seeking t o  augment theil- systrmwidc gas sup- 
plies are currently looking LO sources that include high-cost gas," i.e., gas cli~:~lil!,- 
ing lor treatment under 107 of the Natural Gas Policy Act ("NGP.A").~vl'llcse 
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requirements for additional or supplemental supplies for pipelines represent an  
important potential market for synthetic gas, which could become a significant 
alternative to high-cost conventional gas. 

Synthetic gas that is sold to an interstate pipeline for transportation through 
the pipeline's facilities to distributors will be subject to regulation by the FERC, 
which regulation attaches when the synthetic gas is commingled with natural 
gas.30 Commission regulation is thus another area in which federal policy and 
actions might work to favor the entry of synthetic gas into the market. 

A number of the issues that will be important to potential synthetic gas 
marketers were brought to light in the recent proceedings before the FERCu and 
in the United States Court of Appeals for the District of Co l~mbia ,~Z  regarding the 
application for regulatory approval sought by the sponsors of the Great Plains 
Coal Gasification Pr~ject,~"he first commercial-scale synthetic gas project to 
reach the advanced stages of project development, planning, and financing. These 
proceedings had two important results: a judicial definition of the pararn?ters of 
the FERC's jurisdiction over synthetic gas projects generally, and an  indication of 
the way in which the parties to a synthetic gas sales agreement will arrive at a price 
in light of the rate-setting authority of the FERC. 

The  Court of Appeals decision established that a synthetic gas project cannot 
be financed by a construction-period surcharge passed through to the ultimate 
consumers of the commingled natural gas in the jurisdictional rates charged by 
their suppliers.34 Under this interpretation of the Commission's authority, the 
only assurance available to a synthetic gas producer is that provided by FERC 
approval of the recovery of the costs paid for the gas by a purchasing pipeline. 
Such approval, assuming the level oE rates is adequate, would insure the economic 
viability of the pipeline's purchase. 

The  initial order issued by the FERCu approving the certificate applications 
submitted by the sponsors for the Great Plains project's construction included 
provisions for a construction-period surcharge. A number of the ultimate con- 
s u m e r ~ ~ ~  of the gas challenged this order in court, and in Office of Consumers'  
Counsel  u. FERC," the Court of Appeals for the Uistrict of Columbia Circuit 
upheld the challenge. 

'OSrction 2(5) o[ the Natural G ; I ~  Act. 15 I1.S.C. # 717a(5) (1970) delines "~latur;~l ga\" ;lr "e~tlier natural gas 
unn~iurd. 1)r dny rnixturr o[ natural and ;lrtilrcr:ll g;~s." The FERC's ju~~sdic t lon under thc Na~ur'll (ids .I( t d m  not 
t.xtrn<l to thr transport.ltion or sale c i1  unmisvd s\ntheuc gas. H e n r y  1). Fl'C. ,513 F.2d 393 (D.C:. C:il. 1955). 

"Great Pla~ri$ C;a$i[ic.*tion As$ott.~trs. vt al.. FERC Dkt. Sos. CP78-391, et al.. Opinion So. (59 (Nov. 21. 1979); 
Opinion No. 69-A (Jariuar) 2'1. 1980). Opinion No. 69-B (Junr  27. 1980); Op~n lon  No. 119 (Ap~i l  SO, 1981) (011 

remand). 
"Otfice o[ Consumers' Counsel L, FERC, No. 80-1303 - F.2d - (D.C. Dir. 1980). 
"'l'hr co~nposrtlon iil thr Gre;~t Pl;~in,' \por~,orship has xaried; thc partne~ship t l i ; ~ r  $ought .~nd ~v t r~ r ( .d  cr,tti[i- 

catr author~ration [or the ptoject's cunatrucrion uridrr Section 5 of the Natu~al  Gas Act, I3 I'.S.C:. $ 7171. I I I  Oprniori 
No. 69 (h'ov. 21, I979), w;~s cor11pov.d ol eritlues allrllatrd w ~ t h  [~ve na tu~a l  gar ~~rpr l ines ,  (ii1u1nt1i.1 (;;IS Tr;lnsmir- 
sion Col poration, Mi< Iiigar~ iV~rccnirin Pipe 1.rnr (:ompan).. Natu~al  Gas Pipeline (:ompan\ ol A n l r ~ ~ c ; ~ .  1lnnrbv.r 
(;.as Pipvlinv C;ornpany, arid ~Iranscontr r~cr~r~~I  C;a? P ~ p r  L ~ n e  Cornpan\. Subsrqucrit to the iourt'r c1t.c  ion ,ttrhi~tg 
d o w n  the certrticate authorizations contarncd In Opimon No. 69, Columbia Gas Transn~iss~on C:orporauon wrth- 
dre\\ Irom particlpauon as a purcharn of the ]~lallt ' \  ourput, see Ol~inion So. 119. ~ u p r / r  ncilr 31, mtrnco, at 2, 15. dnd 
.~ccordingl> did not seck Co~nrnission appro~a l  o[ the rrsalc o[ thc g ~ s .  

"Office of Consumers' Counsel v. FERC:, h'o. 80.1303. - E-.2d - (D.C. Cir. 1980). slip up. ;II  20-24. 
'50pinion No. 69, supra note 31, mimeo at 6-8, 60-62, and 70-75. 
j6Parries replesenting the ultimatc conhurriers interjrnvd in thr pro(ced1nga bcto~e the C:omm~rsiun and 

appealed the F-ERC's dec~sion. These included thc Ohio Ollirr 01 Consunwry' C:ounscl, the (;t.ncr;~l Slotors Corp.. 
T l ~ e  P u b l ~  Servtre Commission of thc State of New York, and thr Statr of M~r l~ igan .  

"No.HO.1303, F.2d ( D . C .  Cis. 1980). 
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The  court held that the FERC has no  jurisdiction to approve and implement 
the pre-operational financing of a proposed synthetic gas project.38 The  FERC 
plainly has jurisdiction over synthetic gas once it is commingled with natural gas 
for resale or transportation in  interstate commerce, but the court, relying o n  
Henry v .  FPC,39 confirmed that the FERC has no jurisdiction under the.Natural 
Gas Act over a synthetic gas project per se,40 and cannot issue a certificate for the 
construction of, or approve the pre-operational recovery of the costs of, such a 
project. 

Under the terms of the initial certificate application filed by the Great Plains 
sponsors, the price of the synthetic gas produced at  the plant would have been 
based on  a cost-of-service f ~ r m u l a . ~ '  This  approach was in  keeping with' the 
general orientation of the applications, i.e., the production plant was treated as a 
"fa~ili ty"~2 and the cost of the gas was calculated on the basis of the facility's cost 
(including capital expenditures, operating and maintenance expenses, and a 
return on  investment). Perhaps the most interesting aspect of the evolution of the 
Great Plains proposal is that the agreement ultimately reached between the parties 
and approved by the FERC reflected a price based not on  cost of service but rather 
on  the cost of comparable fuels.43 The  conceptual shift was from the facility to the 
product, and i n  pricing that product the parties looked by analogy to current 
contracts for the purchase and sale of high-cost gas.44 This  suggests the develop- 
ment of a market for synthetic gas at prices comparable to alternative supplemen- 
tal supplies. 

While the price provisions of the Great Plains agreement approved by the 
FERC reflect a treatment of synthetic gas comparable to high-cost gas, there are 
important differences i n  the two types of sales under pertinent provisions of the 
federal government's regulation of natural gas sales and transportation. Specifi- 
cally, the sale of high-cost gas is a deregulated sale under Section 107 of the 
NGPA.45 Although the market for synthetic gas may be comparable to that for 

'Vd., slip op., at 5, 20-32. 
19513 F.2d 395 (D.C. Cir. 1975). 
40The court stated, "In short, we are dealing with an attempt by FERC to utilize its certifica~ion and rate setting 

powers to make possible financing for the construction of a non-jurisdictional, commercial-size coal gasification 
plant." Slip, op. at 22. 

"Srr  Opinion No. 69, supra note 31, mimeo at 5-8.60-62, and 70-75. The tariffs of each pipeline purchasing the 
plant's output would have provided for the synthetic gas to be sold at a price sufficient to insure recovery of thecosts 
of construcrion and, in the event of project failure, the losses incurred would have been absorbed by the pipeline's 
rate-pa\rr customers through a surcharge added to the rates charged for other gas. 

'?The initial application was filed with the Commission pursuant to Section 7 of the Natural Gas Act, which 
requires, zntrr a h a ,  certificate authority from the Commission to construct or operate a facility used in providing a 
service or making a sale subject to the Commission's jurisdiction. 

43Srr,  Opinion No. 119, supra note 31. mimeoat 3, 10-1 1. The base price selected for use in the formula, $6.75 per 
MMBtu, was "intended to correspond to the price being paid for high-cost non-regulated gas under Section 107 of the 
Natural Gas Policy Act." Id. at 10. Ths price is to be adjusted under terms set forth in the formula "[nlot unlike the 
price cellings under the NGPA." Id. The quar~erly escalation factor reflects an equal weighting of changes in both (a) 
the Producer Price Index for all commodities and (b )   he Producer Price Index for No. 2 fuel oil. The price is subject 
to a ceiling. Durtng the first five years after deliljeries of gas commence ~ h ~ s  ceiling would be set at the equivalent price 
of No. 2 fuel oil, provided that that price was not regulated. During the succeeding five years, theceiling price would 
be the higher of (a)  the axerage price of the highest-prlced 10% of the volumes of natural gas purchased in the lower 48 
states during the preceding three-month period (the "domesttc prlce cap") or (b) the average prices paid by the 
p~pelines for gas imported from Canada and Mexico (the "imported price cap"). Thereafter, the "domestic price cap" 
would ser1.e as the celling price unless natural gas producer price5 were regulated, in which case the "imported price 
cap" would appl?. 

'41d. 
'5Natural Gas Act Policy Act, $s 107, 121, 15 I1.S.C. s# 3317, 3331 (1980 Supp.); 18 C.F.R. # 272, 45 Fed. Reg. 

28092 ( 1980). 
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high-cost gas and a contract for the purchase of synthetic gas may even be 
expressly intended as an analogous transaction to one for high-cost gas, the sale of 
synthetic gas is not a deregulated transaction but rather an  unregulated transac- 
tion. Tha t  is, synthetic gas is expressly excluded from the price control jurisdic- 
tion of the FERC under both the Natural Gas and NGPA.47 Synthetic gas is 
truly a free-market commodity. 

In the FERC's consideration of the Great Plains sponsors' final application 
for approval, the issue before the Commission was whether the pipeline compan- 
ies purchasing synthetic gas from the Great Plains facility could recover the costs 
of the gas under the purchased gas adjustment clauses of their existing FERC 
t a r i f f~ .~e  Applying the "just and reasonable" standard of Sections 4 and 5 of the 
Natural Gas Act, the FERC approved the pipelines' purchase of the Great Plains 
synthetic gas under the price formula contained in the final proposal submitted.49 
In doing so, however, the Commission made it clear that its decision would not be 
given precedential value in any subsequent application for approval of a pipe- 
line's purchase of synthetic gas.50 Taking the position that the Great Plains proj- 
ect was unique in its status as the first project of its type, the Commission 
expressly limited its determination of the reasonableness of the pricing formula to 
the facts of that a p ~ l i c a t i o n . ~ ~  

Parties representing the ultimate consumers of Great Plains gas concluded 
not to challenge the FERC's approval of the purchase price of the gas contained in 
the settlement agreement finally approved. Several of these intervenors, however, 
expressed the view that they did not necessarily consider the price provided for in 
the final agreement to be a just and reasonable price.52 These parties did not 
oppose the final FERC order but expressly limited their decision to the Great 
Plains case,53 just as the FERC limited its approval of the pricing formula to the 
facts of the Great Plains project. 

 n natural Gas Art 5 2, I5 U.S.C. # 717a (1970). The drfinitioli of "natural g.~s" ronuinrtl  herr stiltes: 
"'Natural gas' means eithrr natural gas unmlxed, or ;in)- mixture of natural a l ~ d  artificial ga5." 

For a complete disrussion of this definition, and the detrrmtnation that it excludrs unmixtd s\.r~rhecic gas. see 513 
F.2d at 399.405. 

4'Natural Gas Poltcy Act # 2, 15 I:.S.C. # 3301 (1980Supp.).The Irgislarivr hittor! ol the Na~ul-al (;.I> Polic! .%I I 

confirms that the delinilion of natural gas emplo\rd IS identiral to the delinition coli~ailied in the N;~tural <;a? ;\ct. 
The  definition of natural gas is ititended to br   den tical to thr deftnition of n;~tural g ;~ s  pro\ided 111 

the Natural Gas Art. It is not ~n tmded  to extrnd the pro\.isiont of the Act to facilities for the p~oduc t i o l~  01 
synthetic natulal gas, or facil111e5 for tnethal~r gas generated by the decornpositio~i of organir n..lste . . . 
The  definition of ~ ia tnra l  gas is not intentled to be used lo ilnpose regul.~tiona, 01 pricr ~otitrols,  undet 
this Act on  [he sale of synthetir natur;~l gas \\.liich is r o m ~ i l ~ t ~ g l c d  with nilrural  CIS nirrunx the requltr- 
rnents of the definition. 

H.R. Rep. No. 1752. 95th G ~ n g . ,  2d Sess. 69. t rpr~nted  in (1978) I ' S .  <hde  (:ong. & Ad. S r n a  8993.8995. 
'80pinion No. 119, supm note 31, mimro. at 8. 
'9id. a t  11-12. 
iald. at 12. 
511d. The  Commission notrd- 

As stated (and restated). our f l nd~ng  in the Order th;lt ~ l i r  pllclng forlnul,~ i5 reasonable is exp~r , \ l \  
premised on the unique nature and circumstances ol this pal-tirulat ca te . .  . 

Article V of the Offer of Setrlrmrnt makcs c l ea~  that thc ratr set forth in the Offrr of Settlement is .x~tr 
generzs, and will not constritute (sic) 'a prrcrdent that s~mi l a r  rate a~tthotiratiotis \rould be la\vful or in 
the public interest w ~ t h  respect to dny othcr u l r  of natural or a \n th~t tc-  gas.' . . . \\i. ;lgree with t11r 
comment by Genrral hlotors in objecting to any  num mat ion t h a ~  111r pricing lormula \vould I)e re;~sol~al)lr 
In and oI itself, without regard to the facts of t h ~ s  partirula~ cast 

%ee Opinion No. 119. supra note 3 1 ,  minieo at 5-7. 
531d. Illusuativrly, General Motors Corp., a major conaumrr of gaa supplied h\ one of thr purc l~ ,~s i r~g p ip l in t .  

applicants, "expressly reserveid) its right to objec-t to tlir g~r;~rantced pricing met hi~nislii ill futrlrr c;~wa." 
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A prospective marketer of synthetic gas who plans to distribute its product 
through sales to interstate pipelines can thus expect to have the price of that gas 
examined by the FERC under the "just and reasonable" standard of Sections 4 and 
3 of the Natural Gas Act. The  FERC has expressly preserved its authority to make 
this determination on a case-by-case basis, and no particular price can be assured 
of a "just and reasonable" characterization, regardless of its similarity to the Great 
Plains rates, prior to FERC review. 

By contrast, a pipeline company that seeks FERC approval of any purchase of 
gas made at a price determined under the NGPA has the benefit of the so-called 
"automatic pass-through" provisions contained in Section 601 of the NGPA.54 
Section 601(b) provides that any prices paid in first sales of natural gas shall be 
deemed just and reasonable for purposes of Sections 4 and 5 of the Natural Gas 
Act, provided that such prices do not exceed the applicable maximum lawful 
prices, if any, established by the NGPA.55 High-cost, "Section 107" gas is deregu- 
lated under the NGPA56 and the prices paid for this gas, too, are, by statute, 
deemed just and reasonable.57 Section 601(c) in turn prohibits the FERC from 
denying interstate pipelines recovery of any amount deemed just and reasonable 
by reason of this provision, "except to the extent the Commission determines that 
the a m o u n t  was excessive due  to fraud,  abuse or similar grounds."58 

Thus, the high-cost gas to which synthetically produced gas is most likely to 
be comparable in the marketplace can be marketed at a deregulated price ~ r i t h  the 
purchasing pipeline assured of recovering its costs in the rates that it charges and 
receives pursuant to FERC approval, provided only that the Commission does not 
determine that the amount paid is "excessive due to fraud, abuse, or similar 
grounds." The  Commission has only begun to interpret this "fraud, abuse, or 
similar grounds" language but has indicated that it is a different standard from 
the standard that would apply under a conventional Natural Gas Act rate 
proceeding. 

Recently, the Commission ordered hearings to determine whether prices 
shown in the purchased gas adjustment filings of a number of pipeline companies 
for the purchase of high-cost gas are excessive due to "fraud, abuse, or similar 
grounds."59 The  Commission, noting that the interpretation of this statutory 
provision presents "a case of first impression," stated that, whatever this standard 
represents, it does not call for an  examination of the prudence of the purchase as 
would be thc case under the "just and reasonable" standard of the Natural Gas 

5'Natural Gas Policy Act, $ 601, 15 I1.S.C:. Ij 9-131, (1980 Supp.). 
55ld., 5 601(b), I3 IJ.S.C. $ 3431(b) (1980 Supp.). 
561d., # 121, 15 L1.S.C. ji 3331 (I980 Supp.); 18 C.F.R. # 272, 45 Fed. Keg. 28092, (1980). 
5'ld. II therc is no applicdblr maximum lawlul price "solely by ream11 ol the elirnination of price rontrols 

pursuant to subtitle B of title I ol this Act." the prim p a ~ d  is drrmrd just and rraaonable. High-cost gas wils 
deregulated pursuant to jj 121 of the NGPA, I'itlr I ,  subtitle B. 

581d. 5 601(c). 15 I1.S.<:. 3 343I(c) (1980 Supp.). 
59See "Order Accepting for Filing. Subjrct to Conditions, And Susprncl~ng Proposed Tariff Shretc. And Estab- 

lishing Procedures," Transcontinental Gas Pipeline C:orp., FERC; Dkt. No. TA 81-1-29-002, PGA 81 - 1 ,  et al., (Feb. 28, 
1981); "Order Accepting For F i l~ng  .lnd Susprnding Proposed Tariff Sheets Subject T o  Refuncl And Subject T o  
Conditions," Columbia Gas 'Tranrm~ssion Co., FEKC; 1)kt. No. I;\ 8.1-1-21-001, PC;A 81-I, t.t al.. (Frb. 28. 1981); 
"Order Accepting For Filing And Suspending Propi~rrd 'rariff Shrrts Subjrc~ 1.0 Kefut~d and Condi~ions And 
Establishing Procedures," Trunkline Gas C;o.. FEU<: Llkc. No. TA XI-I-30-001. PGA 81.1, et .II. .  (Feb. 28, 1981); 
"Order Clarifying Prior Orders Denying Rrquert For Orill Argutnrnt." Columbia <;as rransmlsslon Co.. et al.. 
FERC Dkt. No. TA 81-1-21-001, et al., (April 90. 1981); we al.,u, "Order Establishin< Hearing Procedures And 
Denying Request For Consolidation," Colorado Interstate <;;I, <:o., FERC: Dkt. No. TA 81-1-32. PGA 81-1. et al.. 
(April 17, 1981). See also the textaccompany~ng notr 74 rnjia. 
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A ~ t . ~ ~ T h e  standards fol- Commission approval applicable to high-cost natural gas 
and synthetic gas under the NGPA and NGA, respectively, are thus different. 
Because the Commission has stated its view that the legislative history relating to 
NGPA 3 601(c) "suggests I-ather- strongly that 'abuse' is a more rigorous test than 
the prudence standard under the NGA,"" it may prove easier for consumers to 
contest a pipeline's purchase of synthetic gas than high-cost conventional gas. In 
other words, synthetic gas marketers may actuall y face greater obstacles through 
FERC regulation than high-cost gas producers. T h e  Commission could concei~.- 
ably an-ive at the position of denying a pipeline company recovery of the full 
purchase cost of synthetic gas while at the same time approving full passthro~rgh 
of  3 107 gas costs-even though the synthetic and high-cost gas wel-e offered a t  the 
same price. 

T h e  Commission's interpl-etation of the limitation on automatic passthl-o~rgh 
of purchased gas costs under the NGPA, and the approach that the Comrniss io~~ 
adopts in assessing the prices paid for deregulated gas, will have an important 
effect in  determining the amount  of high-cost gas entering the market as lie\\.. 
supplemental supplies. Similarly, the view of the Commission as to the reason- 
ableness of prices charged by synthetic gas producers will have an  importa~i t  
impact o n  the competitiveness of synthetic gas versus new sources of n;~tut.al gas. 

T h e  resolution of these issues will be importatit to the prospects fot- synthetic 
gas in  the nation's energy mal-ket. It is too early to determine 1v1iethe1- allti tio\\. the 
FERC will coordinate its regulation of the entry of high-cost and synthetic- gas 
into  the market. They are comparable products in that they are both suppleme~~ta l  
supplies and i t  would seem reasonable for the Com~nission to rr>c.ognize tliis ill 
for~nulat ing its policies. Should the prevailing prices for synthetic g ; ~ s  ; ~ n d  liigh- 
cost gas prove to be competitive as well, compi~rable regul;~tory treiltltlent 1s.ould 
;~rgua bly be even more appropriate. 

IJnder the NGPA, federal controls over natural gas \vellhead prices !\.ill p l~ase 
out to a large extent over the next several years. \2'hile the impact of dec-ontr.01 on  
conventional gas prices is far Irom certain, i t  could well develop th;~t dt,cotit~ollcd 
gas prices will rise to a level such that synthetic gas prices ~vi l l  be pric-e- 
competiti1.e with a range of new and supplemental gas supplies. 'The rolc 01' t l ~ c *  
C;ornrnission, applying two different standards iri allo~ving or d i s a l l o ~ v i ~ i ~  111~. 

recovery of the costs of these compet i~ig supplies, woulti be heightened shoultl the 
market economics develop in this way. 

In summary, there are a n~rlnber of issues concerning FERC regulatio~i 01' the, 
gas industry which have the potential to significantly affect the relative mal-ket 
position of synthetic gas. Accordingly, the potential synthetic gas  produce^- \ \ . i l l  
inevitably have to devote considerable attention to a n  assessment of the i11ipact5 
that FERC r-egulation could have on  its intended mat-keting strategy. It'itll tilt. 
approval by President Reagan of the government's participation in t l ~ c  f i t ~ ; ~ ~ l c . i ~ l g  
o l  the Great Plains project, the potential producer is assul-ed that this pa r t i c -u l ;~~  
"test case" will continue, which may help to provide useful information 011 I I I ; I I ~ ?  

of these issues. 
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C .  Restraints o n  Particular Uses of Gas 

Certain provisions of the NGPA and  the Powerplant and Industrial Fuel Use 
Act of 197Bb2 (the "FUA") have the potential for enhancing the marketability of 
synthetic gas in certain circumstances and in  particular markets. These markets 
deserve consideration by those involved in sponsoring the development of syn- 
thetic gas projects. 

Title IIb3 of the NGPA requires that certain costs incurred by interstate pipe- 
lines in the purchase of their gas supplies be borne by certain industrial users who  
purchase gas from pipeline company suppliers for "low priority" uses, princi- 
pally the "generation of steam or electricity" and other uses determined by the 
FERC to be subject to incremental pricing.64 Section 203 of the NGPAb5 estab- 
lishes a threshold level for each of eight categories of natural gas; acquisition costs 
incurred in excess of these threshold levels must be allocated to those volumes of 
gas purchased by non-exempt,66 low priority users, and recovered in the prices 
paid by those users. 

T h e  incremental pricing scheme established by Title I1 was not intended to 
exclude industrial users from the natural gas market altogether, however. Accord- 
ingly, Section 20467 of the NGPA provides in effect that incremental prices 
charged for natural gas are not to exceed the price of those alternative fuels that 
would be utilized in the event that increases in the costs of natural gas made it 
economic to do  so.68 This  alternative fuel price represents the incremental price 
ceiling. 

Without an  extensive examination of the many complexities of incremental 
pricing, it is enough here to note that the requirement that certain industrial users 
bear a disproportionate share of certain costs incurred by pipelines for the pur- 
chase of conventional natural gas has created an incentive for those customers 
affected by incremental pricing to switch to a fuel other than natural gas. Market- 
ers of gas have lost portions of the industrial market,69 and have sought the repeal 
of Title I1 virtually since its i n ~ e p t i o n . 7 ~  

T h e  acquistion costs of synthetic gas are not among those costs subject to 
separate passthrough to low-priority industrial customers under Title 11.7' There- 
fore, it is to be expected that synthetic gas acquisition costs will be rolled-in for 
purposes of a pipeline's sales to its customers, including industrial boiler fuel uses 

Seclion I.L. 

6 Z P ~ b .  L. No. 95-620. 92 Srat. 3289 (1978) 
63Natural Gas Poliry Arr, 55 201-208. 15 1l.S.C. 5s 3341-3348 (1980 Supp.). 
641d. 55 201. 202. 15 (1.S.C. 55 334 1 .  3342 ( 1  980 Supp.). 
651d., 5 203. 15 U.S.C. 5 3343 (1980 Supp.). 
"Section 206 of the NGPA. 15 1l.S.C. $4 53-16 (1980 Supp.) pro\.idcs rxr1nptio11.i from rhr p ~ o \  isioll, 01 in( inllcn- 

tal pricing lor small existing boiler luel usrrs, agrirul~ur;~l uscrs, schools, hoap~l;ils and crrlain or he^ l;~cilicir.i, and 
provides that the FERC ma\ p~ovidr lor the excrnprion of o rh r~  inclubtrial l i l t  ilitic5. sul)jc( t IO C i ~ ~ ~ g ~ r s s i o n i ~ l  ~cvic\\-. 

e'ld., § 204, 15 U.S.C. W 3344 ( 1980 Supp.). 
"The Conference Cornmitree Report. H.R. Rep. No. 95-1752. 95th <:ol~g.. 2d Sess.. (19i81. ~lorrs. ;It ! I > .  "tllr 

incremrntal pricing mechanism would operate ro incr~ase prices 10 Incrr~nt*nlall\-p~icrd u r r ~ s  u n ~ ~ l  1I1r p ~ i c r  rhr! 
pay for their natural gas equals the Btu equi\alcnr price of subsritu~e luel oil." 

6gSee "Congr~ssman Dingell Opposrs Rcopeninz of h'C;P;\ l h ~ s  Year; Other \.ic\\.\ 011 S;itur;11 (;;is Lrqrl;~tion 
Expressed During Midyear Meeting of Fvderal Encrg) Bar Assoc i;~rion." Fosle~ S . I ~ ~ I : I ~  <;.I$ R r p ) ~  I .  Jiln. 29. 1981. ;II 
4 , 7 .  

701d. 
71Natural Gas Policy Acr. 5 203. 15 L1.S.C. 39.13 (1980 Supp.). 
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and others subjected to incremental pricing. This is clearly a factor making syn- 
thetic gas an  attractive alternative supply, where a competing potential supply 
would be priced above the applicable threshold level established by Section 203.72 

As discussed above, high-cost gas is one of the principal competitors of syn- 
thetic gas in the marginal supply market. The threshold incremental pricing level 
for this gas is very high (130% of the New York City price of No. 2 fuel and 
the competitive advantage of synthetic gas as a potential supply not subject to 
incremental pricing may accordingly prove to be limited. However, if and when 
high-cost gas prices exceed the threshold Ie~e1,7~ incremental pricing will begin to 
make such gas less attractive than alternative supplies such as synthetic gas, whose 
costs may be rolled in. 

Synthetic gas enjoys a similar potential competitive advantage under provi- 
sions of the FUA that prohibit the burning of natural gas or petroleum for certain 
uses. The  purposes of the FUA were, among others, to reduce the importation of 
petroleum and increase the nation's capability to use indigenous energy resources, 
thereby promoting the nation's energy self-sufficien~y;~~ to conserve natural gas 
and petroleum for uses other than electric utility or other industrial or commercial 
generation of steam or ele~tricity;7~ and, "to the extent permitted by this Act, to 
encourage the use of synthetic gas derived from coal or other alternate fuels."77 
Thus Congress expressly intended to create a specific market for alternate fuels, 
including synthetic fuels, for uses that were identified as inappropriate for natural 
gas and petroleum. 

The  principal operative provisions of the FUA designed to carry out these 
purposes are those contained in Titles 1178 and 11179 of the Act, prohibiting the use 
of natural gas or petroleum as a "primary energy source"8O in new and existing 
"major fuel-burning  installation^,"^^ consisting of a boiler, and in new electric 
p o w e r ~ l a n t s . ~ ~  

T h e  FUA defines the term "natural gas" to exclude natural gas used by a 
powerplant or major fuel burning installation, where the person proposing such 

'2Pipelines w ~ t h  a relatively larger base of industrial customers who are subject to tncrrmenral pricing will of 
course be rrlativrly tnorc in~rrrstrd in such an alternative supply. 

'Sld., 5 203(a)(7), 15 IJ.S.C. # 3343(a)(7)(1980 Supp.). 
"SPP "California PUC Seeks Gene~ic  Rulrntaking to Determine Whether Purchase of Deregulated Gas at Pre- 

\.ailit~g Prices Is in Public Inlerest," Fostr~ Natural Gas Report, May 14. 1981, at I .  The California Public Uulities 
Cornmiasion has requested the FERC to inatitute a generic rulemaking procceding to determine whether the purchase 
of deregulated gas at pre\ailtng prices is in the public interest and, tf  not, whether 5ome regulatory mechanism can be 
itnpletnented to curtail riting gas costs. "Producers throughout the nation are obuining an artifically high price for 
derrgulated NGPA Section 107 gas," the California Cornmisston asserts, and the automatic pass-through provisions 
of the NGPA preclude meaningful regulatory rrview. Id. 

"Powerplant and Industrial Fuel Use Act. Pub. L. No. 95-620. 92 Stat. 3289 (1978). 5 102(b)(l), 42 L1.S.C. 
# 8301(b)(1) (1980 Supp.). 

ihld., 5 102(b)(2). 42 I1.S.C. 8 8301(b)(2) (1980 Supp.).  
"Id.. # 102(b)(-I). 42 I1.S.C. Q: 8301(b)(4) (I980 Supp.). 
isld., 8s 201-214, 42 I!.S.C. #§ 831 1-8324 (1980 Supp.]. 
'gld., ss 301-3 14. 42 L1.S.C:. 3s 8341-8354 (I980 Supp.). Section 301 of the Fuel Use Act was amended by Congress 

on Jill\ 31, 1981. Title X, Subtitle B of this bill. the Omnibus Budget Reconciliation .4ct of 1981, Pub. L. No97-35,95 
Stat. 357 (1981). subrtitutes .I new Section 301 of the Act. which replaces the luel-burning restrictions contained in 
former Section 301 with a requirement that existing electric powerplants tnstead implement a plan to reduce 6lectric 
powet ronbumptlon it1 thrir ser\,iceareaa. This leaves ~ntact  those fuel-use provisions in the Fuel Llse A ~ L  relating to 
new electric powerplants ( #  201). new major fuel-burning installations (5 202) and rxisting major fuel-burning 
tnstallations ( #  302). 

8 103(a)(15), 42 U.S.C. 5 8302(a)(15) (1980 Supp.).  
811d., # 103(a)(10). 42 L1.S.C. § 8302(a)(lO) (1980 Supp.). 
821d., # 103(a)(8). 42 U.S.C. 5 8302(a)(8) (1980 Supp.). 
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use certifies that: (a )  such person owns or is entitled to receive synthetic gas at  the 
point of manufacture; (b)  the Btu content of the synthetic gas is equal to or greater 
than that of the gas proposed to be used; (c) such person arranges for the delivery 
of the synthetic gas to a pipeline capable of delivering the synthetic gas to such 
person; and (d)  all regulatory approval necessary to the construction and opera- 
tion of the synthetic gas manufacture facility has been obtained.83 In short, natural 
gas drawn from a pipeline may be burned for boiler uses where the user has 
supplied the pipeline with a Btu-equivalent replacement volume of synthetic gas. 

A mixture of synthetic gas and natural gas is treated generally as "natural 
gas" under the FUA.84 There are a number of provisions in the Act, however, for 
exemptions, both temporarys5 and permanent,s6 from the fuel-burning restrictions 
established by Titles I1 and 111. Among these are permanent exemptions for facili- 
ties that burn a mixture of petroleurn or natural gas and a n  alternate f ~ e 1 , ~ 7  such 
as synthetic gas,sR provided that the mixture contains no greater (Btu) percentage 
of petroleum or natural gas than is necessary to maintain reliability and fuel 
efficiency.R9 Temporary exemptions are available to facilities that will ultimately 
be in  compliance with the Act by the use of a synthetic fuel.g0 

T h e  FUA, as it currently stands, thus creates a n  incentive for industrial and 
commercial boiler operators who would otherwise be precluded from burning gas 
to c-onsider synthetic gas as a n  alternative to switching to a different fuel, such as 
coal. 

T h e  Energy Security Act provides for a simplified procedure whereby "quali- 
lied producers" of synthetic fuels, i.e., those receiving assistance under the ESA, 
may obtain exemptions from the prohibitions contained in the FIJAgl  Represen- 
ta~ives of the synthetic fuels industry have called for legislation to provide similar 
tjenclits to all synthetic fuels producers and users, 9? and to clarify the treatment of 
jynthctic- fuel mixtures and synthetic liquids under the FUA.93 

\Vhcthcr the incentives for synthetic gas use created by the NGPA and FUA 
havc a significant impact in  terms of providing market opportunities will depend 
on a rarigc. of variables. 'The exact effect of incremenral pricing depends on  the 
rc.la~ionships herwcen a number of different fuel prices, some of which have 
[)roved to hc more volatile than was expected. Moreover, a n  end user that is subject 
L O  ir~crcrncntal 1)ricing is rarely in a position ro "select" a supply of gas whose 
iricrc.rr~criral c-oh~s will not be subject to passthrough. It is the purchasing pipeline 
that must takc into account this factor, if i t  is to be taken into account at  all.94 

X"ld., 3h lO.3(a)(.3)11<)(111), IO'ltl~), 12 0 . 5  (.. $8 8302(;1)(3)(B)(iii), XY02(b). Mtd~urn-Btu 5)nthetic g;la 13 cxcludrd 
lrorn I I I V  cl<.l~rrrt io~~ (11 " r r ; ~ t l l ~ ; i l  :;I\" ; t l t o g r t h ~ ~ ~ ,  # 103(.1)(3)(B)(i\). and th? (i)nlrrvnrv Rrport m;rLes ( l rar  tllat 
synthetic ga\ 1101 I I I I ~ C . ~  wit11 ~r;otu~al a \  i\ ~ r l r  " a l t r ~ ~ ~ , ~ t c  lurl", IIOI \uhjc( t to ~ h r  ~,rohihitions itg.~ilt>t pe t ro l ru~ l~  .11lt1 

naturdl ga:a\ hurniqg. iI.K Kq).  No. 9i711l. !)ill1 (:orrg 2tI Sc\\.. 68 (1978). 
841d., 3 I03(:1)(3)(A(i\), 12 [I.$.(:. 3 JYO2(a)iY)l:\)(rv) (I1180 SUI)I>.). 
e51d,, §s 211, 31 I ,  12 t'.S.(:. 85 8.321. 8.351 (I$lXO SLII>I>.). 
sbld., $3 212, 312. 42 I1.S.C:. $5 XY22, 8.352 Il!)UO S L I ~ > ~ ) . I .  
87/d.. $a 212(d). 31L)((I), 12 1' . ( : .  6% 8322(tl), 8.3i2i~l) (l!)XO). 
ensee note 83. 
891d.. 55 212(d)(B), 313(d)(B), 42 IT.S.(:. ## 8.322((1)(H), 83iP(dj(H) (I!)XO  SUP^).), 

211(b), 31l(h),  42 I1.S.C: 38 832I(I)). 835I(I1) (I980 Supl).). 
YIEnergy Security Act 8 175(j). Pull. 1.. No. !)ti-2!l1. 9 1  Stilt. 61 I (1980). 
92Ser "Fuel Usr Art Ncrds Arnelldnrtnt '1;) 1.~1 1'1;111t\ t!\c S)IIIIIC.I~. P ~ ~ d u t t . ~  C;IOLII) % in , ' '  E I I C ~ I ~  I 's~I \  Kcpor~,  

Fch. 26, 1981, at 359. 
q31d. 

"1'0 ~ h r  rxtrnt that the purchase 01 gas not \tihjc.( t to ill( I , . I I I I . I I I ; I ~  1)l.i~ 111g hclp5 .I pilxline I < >  ~ r t ; ~ i n  its induht~ial  
tuauxners it could he exprcted that this would br ;I 1;1(tor i l l  [hr ~)il)vlin(.'\ \ r l e c t i o~~  01 ;I suppl:. (:I. 110te 69, . ~ ~ l p f n .  
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iZlore fundamentally, the future of both incremental pricing under Title I1 of 
the NGPA and the remaining95 gas-burning prohibitions of the FUA is uncertain. 
There is both Congressional and Administration interest in furthe1 altering 01 

eliminating these provisionsg6 and industry pressure to do so is growing. Accord- 
ingly, any current investment decisions that reflect the impact of Title I1 of the 
NGPA or the fuel-burning restrictions of the FUA are subject to considerable 
uncertaint). However, as is always the case in matters of energy polic), a change 
in supply patterns or other factors could alter the political balance and create 
renerved support for certain controls, especially those which are already on the 
books. 

D. Synthetic Liquids: An Open Market 

Although imported natural gas constitutes a sizeable percentage of the 
nation's marginal gaseous fuel supply, the real target of the effort to reduce 
American dependence on foreign energy sources is the 5 million barrels of crude 
oil and petroleum products imported daily,g7 particular1 y those volumes imported 
from the perennially unstable Middle East. Domestically-produced synthetic liq- 
uids, primarily oil extracted from shale anti tar sands, and liquids deri\sed Crom 
coal, could help to reduce the need for these supplies. 

There are in existence federal authorities to coritrol oil inlports and to inipost. 
fees on such imports. T h e  Mandatory Oil Import Program, which ivas iliitiated I ) \  
Executive Order98 in 1959 with the express purpose of limiting imports ol c.rudc. 
oil and petroleum products to levels that did not represent ;I threat to natiolial 
security,99 has never been used to its full extent as an  instrument of i~nport  c.011- 

trol.'OO A modest per-barrel fee was assessed on imports beginning in 1973. It i\.:~s 
suspended on April 6, 1979.'01 Oil import licenses are still requiredlO? ;111d dllrillg 
the 1970s were carefully monitored due to the fact that irnports wert. alloc.att.d. 
Licenses can now be obtained easily and any stilfrning o l  qualific;~tio~is ivoulcl 
require regulatory action. The  Administration apparently intends to niainr:~i~l tlie 
capability to control imports essentially on a stand-by basis, ill tliat tht. 0 t ' C i c . t .  oC 
Oil Import Control has been retained within the Econonlic Reguliito~\ ;\dnii~iis- 
tration under the Department of Energy's reorganized departnlental a1ig1inle1lt.l~:' 

"1)(.1).1111ncnl 01 E n c ~ g \ .  r\l<)111li1! L I I ( . I ~ \  Kc.\II.I\ 07 ~ I I I I < , .  I!)XI 
 P PI^*. P I ~ ( ~ ~ I I I ; I I I ~ I I  So. 32i!). 21 bctl. Reg 1 7 X I  (1051)). 
YUI(/. 
'"'~S<~<~ g c ~ n c ~ . ~ l l \ .  l 'llc 0 1 1  I n ~ l w ~ r r  QII~>IICJII .  ( ;~l ) i l l ( . t  'L;I\L F I I I ( ~  O I I  Oil 11111~011 ( . O I I ~ I C J ~ .  F< .~I I I I . I I \ .  I!lj(l .  

""I'II.\. P IO( .  So. 4655. 1-1 Feel. Keg. 212-13 11!)7!)1: 1111. \ I I \ I X . I I > I O I I  01 I I I I ~ I C I I I  lrr* \ \ . I \  I I I . I ( ~ C ,  ( . l 1 < , 1 1 i \ ( .  101 .I 

\ I X - I I I I I ~ I ~ I  } J ~ I I ( J ( I ,  :III(I \<;I> 1e11c\\c~I :I! > ~ X . I I I C J I I I ~ I  ~ I I \ V I \ : I I \  \111cc t11.1t I ~ I I I < , .  . S w  1-1 I:<xl K<,g. :liiO!l~~(l!l~1~); I I l : ~ l ,   KC,^ 
72221 (1979):  PI^,. P I ~ J C .  So. ,176ti. 15 Fe(1. Krg. llX111) ( l ! l X O j .  

1 v 2 1 ~ c ~ t ~ ~ ~ ~ ( ' ~ l l \  lee\ ,1111 ~ c ( ~ ~ ~ i r c d  IIJ I I I I ~ ~ J I I  I X ~ I I I I I ( ~ I I I I ~  ~ I I I C I  I X ~ I I ~ I ~ ( ~ I I I I I  ~ > I O ~ I I I C I ~ .  I . I I , I ~  I C I  I \  ,<,I . I I  I C , I ~ ~  \ W  

PIC\. Proc. SCJ. l7iiii, .I5 Fed Keg. .lIH!)Y ( l ! )XO) .  
'uj.h,e, "k:(l\\,:~~cl> : i l ~ p r c ~ \ ( , \  ~ ~ ~ ( ~ l g ~ 1 l 1 1 1 ~ 1 1 ~ ~ ~ 1 1  F(II A l o \ t  1)OF 1111 I > I ( J I I \ ;  b k:, k:K.i  SIII i11L." III,ICI(, 1 ) O b .  A I < I \  X ,  l!l8l 

. I 1  !). IS. 
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Under present circumstances, and despite the continuing existence of oil 
import control authority, the potential seller of domestic synthetic liquids must 
plan to compete on  a free-market basis with imported crude oil and oil products. 
Further, given that decontrol of domestic prices has now been a c c ~ m p l i s h e d , ~ ~ ~  
synthetic liquid products also must compete with domestically-produced conven- 
tional crude and crude products on  equal terms. In short, liquid synthetic fuels 
will compete in a market that is virtually free of federal regulation, both with 
respect to imported and domestically-produced petroleum. 

However, relevant federal regulatory authorities, particularly authority to 
control the level of oil imports, remain potentially significant and must be consid- 
ered by any venture planning to market domestically-produced synthetic liquids. 
T h e  imposition of these controls would require an affirmative decision by the 
present Administration, which, in present circumstances, appears unlikely. How- 
ever, events in the Middle East have repeatedly demonstrated the instability of 
foreign supplies, and this situation is subject to change. 

11. AUTHORITIES OF THE ENERGY SECURITY A c r  

In developing its synfuels policy, the current Administration has repeatedly 
stressed that the Synthetic Fuels Corporation (the "SFC" or "Corporation"), 
established pursuant to the Energy Security Act of 1980,l05 will be the focal point 
of the activities of the federal government in synthetic fuels commercialization.~06 
Under the Energy Security Act, the SFC has broad authority and substantial 
resources to encourage the development of commercial synthetic fuel production, 
with special attention directed toward the initial group of synthetic fuel proj- 
ects.Io7 The  Act provides u p  to $88 billion for these purposes. 

A. T h e  Synthet ic  Fuels Corporation 

The  Synthetic Fuels Corporation is established as an  "independent federal 
entity",los directed by a Chairman and a Board of Directors made up  of the Chair- 
man and six members. The  Directors are appointed by the President and con- 
firmed by the Senate to serve staggered seven-year terms.log The  Corporation has 

'Q'Executive Order No. 12287, 46 Fed. Reg. 9909 (1981). 

Seclion 11 
'0'Pub. L. No. 96-294, 94 Stat. 61 1 (1980) (heretnafter the "ESA"). 
'Q6Early in the current Administration, the Office of Management and Budget proposed to transfer primary 

responsibility for federal involvemcnt in synthetir fuels development to the SFC. See "OMB Document: Deregulate 
Natural Gas, Rescind Funds For Synfuels Demos," Inside DOE, Feb. 6. 1981 at 1.  See also The  National Energy 
Policy Plan-111, United States Department of Energy, July 1981 at I I; Hershey, "Synthetic Fuel Units at Stake," New 
York Times, Feb. 19, 1981. at 0-6, col. 4; Kast, "Financial Aid Planned for Synfuel Plant." Washington Star, Feb. 20, 
1981, at B-5, col. 6. 

'QiThese include projects sponsored by the Internattonal Coal Refining Co. (SRC-I), the Great Plains Coal 
Gasification Asso(idtes (High-Btu cmal gasification), the Tosco Corp. (shale oil extraction in partnership with 
Exxon), the Union Oil Co. (shale otl extraction), and the numerous projects submitted to the Department of Energy 
and the SFC. 

'OaESA, supra note 105. 53 100, 115, 42 L1.S.C. 55 8701.8711 (1980 Supp.) 
IQ9No more than four Board members may belong to any one political party. Id., 3 116, 42 U.S.C. 6 8712 (1980 

Supp.1. 
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no  other function than to provide financial assistance to major synthetic fuels 
projects. Its assigned responsibility is to facilitate the creation of an  industry that 
will produce synthetic fuels equivalent to 500,000 barrels of crude oil per day by 
1987, and 2 million barrels daily by 1992.11° 

The  SFC is exempt from many of the procedures and requirements applicable 
to other- agencies and entities of the federal government.lll The  basic theory 
behind the Corpor-ation is that it should operate as much as possible like a finan- 
cial institution in the private sector and as little as possible like a bureaucratic 
governmental agency.l12 

For the initial period of its operations, which terminates with Congress's 
approval of the SFC's recommendations for the further development of the indus- 
try,l13 the SFC is provided with an  appropriation of u p  to $17 billion.11' Within 
four years of the Act's enactment, the SFC must develop and submit to Congress 
for its approval, a comprehensive strategy for meeting the synthetic fuels pl-oduc- 
tion goals established in the Act.lI5 Congress will at that point considel- the com- 
prehensive strategy submitted by the SFC under an expedited schedule and act by 
joint resolution, approving or disapproving the strategy.ll%ongl-essional appro- 
val of the strategy would pave the way for an additional appl-opl-iation of up to 
$68 billion (the available balance of the $88 billion authorized by the Act for SFC 
financial a~sis tance) ."~ 

The  Corporation is authorized to provide loans, loan guarantees, price guar- 
antees and purchase agreements to assist the sponsors of synthetic fuels projects in 
meeting the requirements for financing their projects.118 Combinations of these 
forms of assistance are authorized only where any one such form of assistance 
would be inadequate to support a project's viabilit). or to fulfill the goals of the 
Act.lIy The  fund upon which the SFC can draw in making awar-ds of financial 
assistance is maintained by the United States Treasury in a segregated fund known 
as the Enel-gy Secul-ity Reserve.lzo This reserve is depleted by the amount of the 
SFC's commitments on a dollar-for-dollar basis; the Corporation may not roll 
over the resources provided.lZ1 In regard to the requirements which the SFC may 
impose in connection with the use of its resources, it is clearly established that the 

" U l d . ,  # 100, # 125, .1"1.S.C.. # 8701, 5 8721 (1980 Supp.). 'l'hr Kragan A d m ~ n ~ c ~ r a r i o n  is n o n  qurs[ioning thrsr 
talget,. 1 hc nlidrangv <.\tlrllatr\ included in the National Energy Policy Plan 111 a r r  I o w r ~  than thr produc lion goalr 
r\tabli>hed tly rhc E44ar ld  a draft D o t .  5111dy s t a t e  that a tdlget of 500,000 barrels a day by 1990 is morr 1rali511( ;ind 
that the ESA lawet (11 2 milllor1 harrcl, a day by 1992 is "premaulrr and  inapp~opriare." Sr r  "Synfuels \Vcel." JLII) 
20, 1981, at 1. 

"'See ESA, tupro note 105, # 175. 12 1l.S.C:. 8 8775 (1980 Supp.) .  
l12See S. Rrp .  Nc). 95-82.1, Ytith Corls., 2d Ses . ,  (1980) ar 203. 
Il3ESA. supra note 105, g I2ti. 12 11.4.C:. # 8722 (I980 Supp. ). 
])'See Id. W 115, I!.S.C. # Ril l  (1980 Supp.);  Sul)plemrntal Appropriations and Resci,sion Act, Pub.  L. No. 

96-304 (1980). 'That Acr allotted to the Ci)rporation $6 billion for ~rnnlcdiatr obligation; $5.310 br l l~on upon a 
Prrsidential declaration that thv C:orpor:~tlol~ i ol)r~ativc to thrcxrrnt  1hat.a)  ttlc IIOE has ~ o r n r n i t r r ~ l  01 condillon- 
ally comrnit~ed funds to projrcts u n d v ~  thr 111trri1n ;115151;1111(1 progrdnl of tllr ESA. rr~ltl thr C ~ r p o ~ a t i o n  c l e ~  1 1  1 0  

transfer those projects to ~ ~ ~ ~ r p o r a t i o ~ l  J ~ I I I \ ~ I (  lion. dr1c1 1))  ally I I I I I ~ \  1en1;1in ~ ~ r ~ o n ~ ~ ~ ~ i ~ t r c l  01 nor ( ~ o n d i t i o ~ i : ~ I l ~  
committed; and $6.212 billion, available .iltl.~ JLIII,. IJO. 1982. 

'I5ESA, supra note 105, 5 126, 42 U.5.C:. # 8722 (I!)HO S I I I ~ > . ) .  
1161d., §# 128, 129, 42 US.(:. 5 8724, 8725 (IYKlJ 4 ~ l ) l ) . ) .  
"'Id., 5 126, 12 U.S.C. 5 8722-(1980 Supl,.) 
lIBESA supra note 105, 55 131-136, 12 U.5.C. $8 87YI-H7:3Ii (I980 Supp. ) .  
1191d., 5 13l(o), 42 U.S.C. 5 8731 (oj(l980 5upr).). 
'201d., 5 195, 42 U.S.C. # 8795 (1980 Supj).). 
"lid. 
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Corporation is not intended to participate in project management; the develop- 
ment, construction, and operation of a project is to be the responsibility of its 
private sector sponsor.122 

If one were to look only at the mandate of the SFC, it would appear that it has 
both the capability and resources to close whatever competitive gap may exist 
between synthetic fuels and their conventional counterparts. T h e  Corporation 
concept is the culmination of years of  analysis and review of what is required to 
develop a synthetic fuel industry,lZ3 and is founded on  the basic theory that the 
nation needs to have a capability in synthetic fuels well before economic forces in 
the energy market would permit it to deve10p.l~~ One principal purpose of this 
synthetic fuel capability is to strengthen the national security by avoiding an  
undue level of dependence on  imported products. A second purpose is tied to the 
idea that early development of the industry will help the nation to avoid severe. 
temporary energy shortages and their concurrent disruptive effects on  the econ- 
omy. T h e  underlying concept is that it will take less time to expand an  existing 
synfuels industry when the capacity is needed than to develop one from scratch. 

Theory and practice, however, may diverge more widely than usual in this 
instance, because the SFC's insulation from the processes of government which is 
provided by the Energy Security Act permits it to exercise unusually broad policy 
discrrtion. Normal opportunities for Congressional intervention are removed in 
that the Corporation has multi-year funding.Iz5 Budgetary controls, normally 
exercised through the review function vested in the Office of Management and 
Budget, are largely absent.126 T h e  Chairman and Board of Directors are responsi- 
ble to the President and are removable only for cause.lZ7 For these reasons. the 
policy direction set by the Chairman and the majority of the Board is extremely 
important in assessing whether and to what extent Corporaton authorities and 
capabilities will be exercised. T h e  Reagan Administration will, of course, have an  
unusual opportunity to influence the direction of the Corporation in that it will 
nominate all seven of the Directors; in the future there will be only one vacancy 
each year. 

"'Srr. ESA. ruprn notr 105, 8s 115(r). 126 (a)( l ) .  171 (h )  42 IT.S.(:. $$Xi1 I ( c  ). 8722 ( a ) ( l ) ,  8771(1))(1!)80 Supp.1, 5 .  
Krp. No. YO-28.1, 961h Gong., 2d Scss., 203 ( I Y X O ) .  Senator Jamra '4. Me (:lure llasexprrc.'y stated [hill the C:orpc)rir~ior~ 
is not to play a n  actrvr role in the operations of synthetic fuels projecls; see Openrng Remarks of S rn ;~ lo~  Jamrr :I. 
Mc(;lure, C;onlrrrnation Hearings on Synthetic Fuels Corp. Board oi  Directors Norninres, Senate Energy Comn~ittee, 
Sep~ .  10, 1981. 

12'I'hr I I O I ~ O I I  0 1  i r r ~  irldelxnder~t. govrrnment-sp(>nrorrd, fixrd-lrle rntrty lirnitc~l.in lurlc tion to t l ~ r  ~ C \ ~ I O ~ I I I ~ I I I  
ol 'domr\~ic ;rllrrna~ivc enrrg! rcr(,urcc:,, i l l (  luding synthrtir furlb, call he trarrd to ;I Irgislativr p~oposal grr~rr;~trcl h! 
~ h r  ,t;~ll 01 then-\'i(r Prcaident Rockefrllrr in 1975 and \ u h r n i ~ ~ r d  lo tl1c94th (;ongrrrs by thrrl-Prrsidrnl Fold. Srr 
(i)r~grr:,sior~al Qu;~rterly. Inc .. Almanat. \'(>I. XXXI,  at 268 (1975); Srr alro. SUB<;OMMI'I"I'kE O N  SYNI'HKI'I(: 
FI'ELS. SESAI'E (~OhlM1'1"1~EE O X  T H E  BIID(;ET, 96th (brig.. I r t  \rrs.. REPOR'I' O N  SYN.I'HETI(: FI'E1.S. 
[(;ornm. P ~ i n t  1979): Opening Rrmarh, 01 Senator Jarnc, A. hlc(;luw. (:onfil-rnatic)r~ Hrirrrnga em Syr~thctic Furlr 
( i ) rp .  Board of Dire( tora Nominee\. Srrl;llr Energy (i,rnmittvc, Scpt. 10, 1981. 

'-"'The pirrpo\r 01 1 - i ~ l e  I of the ESA "is to .t<crlrratr thr dcvrlopmm~ of a a)nthrti( fuel irldusu) ill t l ~ r  1'11il[.<I 
State\." H.R. K r p  S o .  96-1 104. 96th <:ong.. 2d Srsz. I85 (1980). Priv;rtc dcvel(,prnml ol synthetic lurls C;II~IIOI bc. 
rrlircl OII he(;~urr of thr un(rrtain ~ (onomi r s ,  the profil-m;rking fcx-us of private conc-rrns, high costs. ;~nd  1cchr1oIogi- 
1;11 uncrrtaintir,. See. I h r  \\'hire IIousc. "l'hr Prcsldrnt's Program For I'nited S l a w  Er~rrgy Srcurity: '1'11~ b.r~crg\ 
Sc( urit\ (:orpor;~~ion" 6-7 ( 1980). 

' ~ 5 - l ' l ~ r  ( ; O ~ ~ I I ~ ; I I I O I I  15 1 i r ~ ~ i ~ i ~ l i ~ r c l  wit11 ~ I ~ r r : i ~ u r \  r~otrs,  srrurrd hy ohligi~tior~s of the ( ;o rpo~~ t ion  itaclf. b:S.A. 
Strprrr, note 10.5, 3 1.51, 42 I1.S.C. 9 8751 (1980 \upp.).  I'hesc iunds ;lrv .~uthorrzt~d a r~d  app~opl-i;~red no1 011 ;In ;IIIIIII;I~ 
l~trdgrr l):~\ia but or1 ;in ur~re\tri< red I>:rrr\. 

'2"Sw b:S.A, .\rrprn notr 105. 8 1'16(bj.(c 1 ,  -I2 I1.S.<:. # 8722 (b). (()(I980 Sup11.). 
'z7b.S;I, .!u/Jra r~otc lo,?, $ 116, 42 ('.S.(:. $ 8712 (1980 S L I ~ ~ . ) .  
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Prior to last November's elections, former President Carter installed a Board 
of Directors, headed by Chairman John C. Sawhill, under his recess appointment 
authority. On November 21, 1980, the SFC issued its first solicitation of applica- 
tions for financial assistance.'z8 With a new Administration in the White House, 
the resignations of the Carter-appointed SFC Board Members were accepted on  
January 30, 1981. 

President Reagan then nominated Edward Noble, a Tulsa, Oklahoma oil 
executive, as the Board's new Chairman and on  May 14, 1981, Mr. Noble was 
confirmed by the Senate. Four additional nominations have been announced: 
Robert A. Monks, Chairman of the Board of the Boston Company, Inc.; Victor 
Schroeder, Manager of Development for the Atlanta Appeal Mart and Executive 
Director of the Peachtree Center; V.M. Thompson, Jr., Chairman of the Board of 
IJtica National Bank and Trust Company of Tulsa, Oklahoma; and C. Howard 
Wilkins, who was Vice Chairman of the Board of Pizza Huts, Inc. and is currently 
Founder and Managing Partner of the Maverick Company of Wichita, Kansas.lZ9 
There has been considerable pressure to include at  least one Rocky Mountain 
member on the Board; apparently to make way for such an action, the previously 
announced intention to nominate Donald Santarelli as a Director was rescinded.'30 

While the identity of the Corporation's management has changed, the initial 
solicitation of proposals has remained in effect. By March 31, 1981, the closing 
date of the initial round, the SFC had received sixty-three proposals, chiefly 
involving projects for tar sands development, coal gasification, coal liquefaction, 
and oil shale extraction, and representing most of the nation's major energy 
industry participants.131 Under the original terms of the solicitation, the SFC was 
to examine these proposals and select from among them those projects that offered 
the greatest likelihood of reaching fruition within the terms set forth in the 
The  Corporation would then request further information from these project 
sponsors and negotiate with the most promising to~vard the issuance of financial 
assistance commitments. 

In an apparent change of direction from this strategy, the Corporation staff 
sent letters in early July to all project sponsors requesting substantial additional 
i n f ~ r m a t i o n . ' ~ ~  Detailed data is requested in the areas of finance, marketing, tech- 
nical matters, cost, siting, environmental and socio-economic impacts, and man- 
agement. T h e  level of detail is comparable to a feasibility study. No deadline is 
indicated. In addition to this request for information, there are also indications 

12B"Ln~tial solicitatiorr For Proposals For E ~ ~ l a ~ ~ < i a l  .\s>i\tittrrc FOI 5\111hetic Fuel\ P r ~ j e t  IS." I'llt. l ' t~ i ted  51.111.5 
Syntlirti( Fuels Corporation (Nov. 21, IYRO).  -15 Fed. Reg. i9965 (Dec. 2. 19801. 

Iz9See Press Release. Office of the Prehr Secretar!, T h e  LVhitr House (May 8. 1$)81~, r l ~ e  Se~r;~tc. Energ! ( r r ~ ~ r ~ l r i ~ r c c  
held tonfirmauon hearings on  he nornirlation of the foul Board men~bel-s on Srbtt. 10. 1981 

':ioFollouting Santarelli's tlraigrlation for nominalion, \\'ester11 Republicatlr i r ~  the Senate rxptc>rrcl t h c i ~  cl~\plr;t- 
sure in view of the Part t h a ~  rhrre would br on]! otlr \;icanc! on the Boir~d if I ~ I F  curtrnt  nonrir~ccr arc c o ~ ~ f i r m r d .  
which would be required to filled bv a non-Republicar~.  I 'hus,  it] oltlct for therr to Ilr ;I board II I I . I I I~ICI  tro111 ;I KOI L\ 
Mountain Slatr i t  would have been necessary t i  rlomtn;ltr ;* D r ~ n o t  ral Itom ~ h a r  region. .SPP ( :o~~gre ,* io~~; t l  Q u ; ~ l t r ~ l \ .  
July 25, 1981,at 1341. 

lgtSer "61 Proposals Submitted to tile Synthetic Fuel, ( . t ~ ~ p o l ; ~ t i o ~ l . "  I'nitccl St;~tra S\nthrtic Fuel\ (.c11~11~1;1ti0n. 
April 1. 1981. ( T w o  additional a p p l i c a t i o ~ ~ r  wetr accep~etl 1~11 rrvic\v u n d v ~  ~ h r  ~ni t ia l  wlic i tat io~r.)  ~. 

t s 2 S e ~  "Atsisting the Developmer~t of  S!n~hrrit Fucla," 1-he I'nitrtl St;tlc\ S y ~ ~ t l ~ e t i c  Fuel\ (:o~k~(,lation. J i t ~ ~ u ; t r \ .  
1981. 

Ig3See "Specific Information Requested From (,\ 'nr~le 01 r l p p l ~ ~ a n l )  to Assir1  he LTnired Stitles S y ~ l l e t i r  PucI, 
Corporation in the Phase I Evaluation," The  Clrl~ted Srates Syntheric Fuels C o r p o ~ a t i o t ~ ,  Jul!.. 1981. Ibis rccjut.\t ;tnd 
the accompanying letter from Ralph L. Bayer, Assistant \'ire Prcsidrnt for Projcrt Devrlop~nent,  incl~c;rtcd (lie SF(: 
managrment's d r s ~ r r  for "further information" in "a number of ;Ireas." 



350 ENERGY LAW JOURNAL Vol 2:331 

that the solicitation may be re-opened and that projects may be evaluated competi- 
tively by resource category rather than individually. 

B. T h e  Operating Approach of the SFC 

The incumbent Chairman of the SFC, Edward Noble134 has been reserved in 
providing public indication about his intentions in managing the C ~ r p o r a t i o n . ~ ~ ~  
His involvement with the Corporation commenced early in the Reagan Adminis- 
tration when he served as Chairman of the Transition Task Force for the Synthetic 
Fuels C o r p ~ r a t i o n , ' ~ ~  which was then operating under the Carter-appointed 
Chairman and Board of  director^.'^^ Several press reports indicated that the Tran- 
sition Team's final report recommended the abolition of the Corporation, consist- 
ent with the general energy policy views of the individuals managing the transi- 
tion for President-elect Reagan.138 In light of the basic theory that, freed of 
regulatory constraints, energy prices w o ~ ~ l d  rise to a level sufficient to bring about 
a long-term balance between energy supply and demand, there was considered to 
be little need for the kind of governmental assistance represented by the Synthetic 
Fuels C;orporation. 

For some period of time the intentions of the Reagan Administration regard- 
ing commercial development of synthetic fuels have remained unclear. They now 
appear to be emerging. The President recently met with his senior energy advi- 
sors'" to discuss the three leading projects under the Interim Program140 and the 
options for proceeding. Late in July he personally intervened to resolve an inter- 
nal dispute among his senior energy advisors and authorized the DOE to enter 
into an agreement to provide purchase commitments and price guarantees for 
llnion Oil Co.'s $2 billion Colorado oil shale plant. On August 5, the President 
also approved loan guarantees to the Great Plains coal gasification project and to 
the Tosco Corp. for its participation in the Colony oil shale project. 

1j4Nohlr,  53. ha\ rxperienre in several busir~ea, venture\: a manufacturins concern, a motel 1 hain,  and a family- 
 ont trolled oil conllsany. 

IqlNoble has h r r r t o fo~ r  ~ s su rd  rema~ks  roncernlng his views toward particular projects only through the C o ~ p o -  
ration's public allails oflicial. Srv, e.g., " S l x ~ ~ ~ s o r s  L!rge Speedy Drcision On  Creirt Plains." T h r  Oil Daily. July 9, 
1981, at 2, (01. 5; he is reportedly "playing his rarcl, close to his vest on uphat specific decisions he wants the $20 billion 
r orporation to make." "Noble M'aits on Syntucls Cor-11. Decis~on,." the Oil Daily. July 10. 1981. at 2, col. 3 

" 'The  1'1;lnsition .Team members (onccrned with the pol~clea surrounding the Synthetic Fuel Corporation 
incltlrled <:l~airnran Noble and Boa~d-nominee S( h ~ o r d e ~  

" 'Prcside~~t Cartrr had lnadr interirn appointments to the Corpo~at ion  Board which ~ncluded John Sanhill ,  
( :hni~man.  and Directors Catherinr Clear$, a ~~ ro f r s so r  a t  thr University of  L$'isconsin, retired American 'Telephone 
and I'clcgr;rph Chairman John DeButts, .AFL-CIO Przsident Lane Kirkland, a r ~ d  Equirable Li f r  Assurancr Co. 
officcr Frank Sav.le. These Director5 subm~tted their resignations to Pres~dent Reagan, who accepted them on 
Janauary YO, 1981. 

""Se? '"5FC:'lo F0c11s 011 E C O I I O ~ I C L I I I ~  C ~ m p ~ r i t i v e  Proje~ts." Oil gi Gas J o u ~ n a l ,  June ?9, 1981. at 86; seealso, 
Enrrg! Users Repol I .  I)?(. 4, 1980. at 21 

' " T h e  C:ahi~~et  (:ounc~l on  Natural R r sou~r r s  and the E~lvironrr~ent was ronvrned on July 22 and on July 29 thr 
President annou~lccd his ir~tt ial  decision. Sec \Va\hington Post. July 30, IYRI,at 2, col. I ,  CVall St. J . ,  July 30, 1981, at 
7, col. I .  

"OI'hese in(lude thc <;reat Plains high-Btu coal gasification projrct and oil shale projrcts sponsorrd by IJnion 
011 Co. and thr . Ibs( r~  C:o~p. Thr$!2.8 b i l l~on  Great Plains p~ojec t  would produce 125.000 Mcf of high-Btu synthe~ic  
gas from 22.000 tons of North Dakot;~ I~gni te  ~ r ) a l  daily, uslng the Lurgt n~ethod of coal gasification; thr Union 
p ~ o j r c ~  IS  .I two-ph;~sr ~ ~ r o i c c t  t h a ~  wotlld l~ rodu (c  a total of 50,000 barrels ol shale oil from 80.000 tons of oil shale 
daily, uslng I ' n~on ' s  retort procos.  at a p~olrctcd cost ol $2 h ~ l l ~ o n ;  the Colony P ~ o j r r t  (of uhich  Toseo and Exxon 
.!re p r o j r ~ t  pattnels) v\ould pro(luce 47.000 harrtls ot shalc oil t ~ o m  66,000 torrs of o ~ l  shalr dail) ,  utilizing Tosco's 
rrtort technology. at a cost of $3.4 billion. T h r  I n l r ~ i m  Program. which was to havr functionrd until the P ~ r s ~ d r l l t  
drrlarrcl the SFC: fully ope ra t i o~~a l ,  ESA, u p r o  notr I03 $ 104(k), was effrrt~vely termlnared on  August 5, 1981, 
immed~ately following the Department of Enrtgv's issuance of financ~al aa\istanrr r~)rnrnitrnrnts to the thrrr leading 
projcr~s  undrr the progldm. P C  Drlxl r tme~~t  of E n r r ~ y  P ~ e s s  Rrlcase. AUR. 5.  1981 
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As Chairman-designate, Noble was particularly cautious in commenting 
publicly on  the Corporation and its activities. In the course of his confirmation 
hearings, his comments were unusually general in nature.l4I Maintaining a low 
profile after his confirmation by the Senate, Noble has made few public state- 
ments. Among them, however, were remarks attributed to him in the New York 
Times questioning the need for the establishment of synthetic gas p l a n t ~ ' ~ ~ - m a d e  
at  a time when the Administration was considered to be very close to signing a $2 
billion loan guarantee agreement with the sponsors of the Great Plains p r 0 j e ~ t . l ~ ~  

In recent testimony to Congressional Committees, Chairman Noble has given 
assurances that he will carry out his mandated responsibilities. He also continues 
to express his view that the Corporation should operate in a conservative manner; 
he has stated his goal as being "to remain small, intense and short-lived, getting 
the job done . . . and then going out of business."I44 

T h e  Secretary of Energy (along with key members of the House and Senate) 
has continued to advocate committing funds promptly to the first group of pend- 
ing projects and moving ahead with the federal effort mandated by the Energy 
Security Act. Other members of the Administration have expressed reservations, 
many of which were directed to the Interim Program. One guide to the Reagan 
Administration's synfuels policy is the recently released National Energy Policy 
Plan.145 The  Section of the Plan that deals with synthetic fuels states: 

The Administration has restructured the National Synthetic Fuels Program to rely more 
heavily on private investment initiatives and less on the general taxpayer. Responsibility 
for commercializing the technologies of alternative fuels is shifting to the private sector, 
with potential support from the Synthetic Fuels corpora ti or^.'^^ 

Judging from this statement of policy and the positions taken by officials 
with responsibilities connected with synthetic fuels, this Administration will be 
substantially less active in supporting synthetic fuels commercialization than the 
previous one. Project sponsors interested in taking advantage of the support 
available through the SFC can expect to have to meet rigorous standards applied 
pursuant to a reasonably narrow reading of the Corporation's mandate. T h e  
continuing interest of synfuels advocates in the Congress will probably serve to 
soften this inclination to narrowness,147 but the net effect will be that the role of 

141"Statcmrnt <)I tdward E. Noble Belore the (Senate) Comm~ttee on  Energ!. and Natural Resources," May 13. 
1981. a t  4. Noblc cxprv\\ed thr view that the Corporation should ac I as the "catalyst to gettinga new industry up  and 
running." 

1'2See "Synthrtir Fu1.1 <:hivf Douhca <;as Nvvd," N.Y.  Times, June 22, 1981. at D l ,  rol. 3. 
I4'See. "U.S. Readir, Grants to Synfurlr Projerts Amid Fvars Progr;~m Is Being Demot~d."  Wall St., June 19, 

1981. at 9, col. 1. 
144Statement of Edward E. Nohlv Belorr the Subcommittee on  Fossil and Synthetir Fuels of the Committer on  

Energy and Commerce, July 9, 1981, at 2; src al\o. Statement of Edward E. Noble Before thr C:omrnittee on Energy 
and Natural Resources, U.S. Senatr, hlay IS, 1981, at 4 ("the private 5ec-tor 5hould tahr the next step"): Statement b\ 
Edward E. Noble Before the SuI)tommittcr on  Energy Drvrlopmrnt and Applirat~ons .tnd Subrommittec. on Investi- 
gations and Oversight of the House Ci)mmittre on Stir.nce and 'l'echnolog), July 27, 1981, a t  2 ("Wc intend to usr 
minimum government involvement and contrntlate on dur ;~hl r  and ultimatrly viablr projvrts."). 

"'National Energy Policy Plan-111, Llnit~.cl Statrs I)cl~artmrnt oI E n r r ~ y .  July. 1981. 
l'vd. at 11. 
141Senators McClure and Domenici visitvd wit11 thr Prc.\~rl~.nt prsonal ly  lo urgr him tc) approve finanrlal 

assistance from the Department of Energy to the Irading syntht,u( l11v1\ projerts. Srr "hlrclure Reportedly Pledges lo 
Hold Hearings Soon on Synfuels Corp. Nominee\." Synfuels, August 7, 1981, at 3; "Reagan Hear, Strong Suppoll 
For Interim Program, But Defrrs Derision," Synfurls. lu ly  24, 1981, ;I! I. 
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the federal government will be significantly less active than expected and intended 
when the authorizing legislation was enacted. 

A working majority of the SFC's Board of  director^'^^ appears likely to follow 
Chairman Noble's lead in policy matters with the result that the SFC under his 
leadership can be expected to follow a conservative operating approach. With 
respect to its financial assistance capabilities, the expectation is that the SFC will 
emphasize contingent liabilities, i.e., loan guarantees and price supports, over the 
alternatives of loans, purchase commitments, joint ven turesI4g and development of 
government-owned company-operated facilities (so-called GOCOs).150 

If the operating approach of the Corporation were to be one of applying the 
authorities and resources that it has with a sense of urgency and without departing 
widely from the original concept of its purpose and approach, the SFC could 
obviously make a substantial volume of synthetic products economically viable. 
Of the 63 pending applications for various for111s of Corporation support,151 a 
substantial number are mature projects and are sponsol-ed by major energy corpo- 
rations. It is reasonable to expect that many would operate successfully if con- 
structed. Appropriate assistance, tailored to the individual projects and the pro- 
ducts involved, could almost certainly serve to make synthetic products competitive 
with natural gas and crude oil. 

T h e  question is to what extent the SFC, under its new leadership and in a 
changed environment, will choose to apply its resources and level-age to make a 
substantial number of proposed projects sufficiently attractive so that they can be 
financed, constructed, and brought into operation.152 If the SFC chooses not to, 
the authorities and resources provided under the Energy Security Act will, in 
effect, be largely unavailable to the industry. A rigidly conservative approach by 
the Corporation could mean that its involvement would be limited to a small 
number, perhaps no  more than six to twelve, of the early projects, covering the 
major synfuels resources. 

Because of the central role of the Corporation regarding the federal govern- 
ment's involvement in synfuels commerciali.zation, it is of obvious importance to 
potential project sponsors to remain in  close touch with developmcnts as thc 
SFC's new management gets under way. Clarification o n  the matters of operating 
policies, opportunities to make application, requirements for information, key 
staffing and time schedules brill be occurring steadily over the nrxt several 
months. 
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As one re1 iews the various federal laws, programs and regulations that have 
the potential to advance commercial-scale synthetic fuels projects by making their 
product more cornpetitibe in the energy marketplace, it is necessary to consider 
not only what author~t ies  exist but how they are l~kely to be used. In the present 
circumstances it is unlikely that governmental actions in  the form of import 
controls, pricing policies, or fuel use regulations that would potentially benefit 
synthetic products over competing conventional products will be taken. In some 
instances the Administration has evidenced an  intent to hold the authorities in  
resene, in  others it is likely that outright repeal will be proposed. In all instances 
the guiding policy of the moment is to reduce the role of the federal government to 
a low level and  to allow the forces of the so-called "free market" in  energy to 
operate. 

However, there is no certainty that major variables in  energy will remain 
unchanged or that situations in which the Administration is willing to have the 
government take a more active role may not arise. Due to the basic dynamics of 
government action, this prospect is particularly strong where the authorities 
required for action are already in existence. 

Especially in the case of the incentives to commercial development provided 
through the Synthetic Fuels Corporation there is a significant constituency for 
action both inside and outside of government. Although the conservative instincts 
of the present Administration will inevitably be reflected in the way in which the 
Corporation does business, there will be strong countervailing forces. Accord- 
ingly, it is reasonable to expect that a significant portion of the originally 
intended level of activity by the Corporation will in fact take place. 

T h e  Energy Security Act confers ample authority o n  the Synthetic Fuels 
Corporation to facilitate significant levels of investment in  synthetic fuels produc- 
tion and enhance the marketability of the products. T h e  Chairman and Board of 
Directors play a crucial role in shaping the policies of the Corporation, and the 
extent to which synthetic fuels are truly made more competitive through Corpora- 
tion assistance will depend heavillr o n  the particular manner in urhich these 
officials interpret their statutory mandate and implement the policies set forth in 
the Energy Security 

The  underlying premise of that Act, that market forces alone would not 
ensure the development of a synthetic furls industry soon enough or to the extent 
necessary to protect the nation's energy security, and that it is vital that the federal 
government act to remedy this deficiency, continues to have broad appeal in 
Washington. Present indications are that Edward Noble, the incumbent SFC 
Chairman, may take a conservative view of the Corporation's role and objectives. 
However, there will also be significant contending forces a t  work and the Admin- 
istration has already shown a willingness to respond to pressures brought by key 
members of Congress who support a more aggressive federal role in  the develop- 
ment of a number of commercial-scale synfuels projects. In these circumstances, 

'IJSee note 123, supra 
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synthetic fuels project sponsors should continue to treat the Corporation as a very 
significant potential source of support in terms of providing a competitive edge 
for synfuels products seeking entry into the nation's energy market, while at the 
same time recognizing that its management is likely to be both conservative and 
demanding in dealing with applicants for assistance. 

Those interested in the development of synthetic fuels and their potential 
markets thus should pay careful attention to the ways in which each of the various 
federal authorities discussed above function, and how those functions change. In 
the immediate future this will be especially true of the entity with the lead role, the 
Synthetic Fuels Corporation. 


