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In the search for solutions to the nation’s complex energy problems, many of
those concerned with governmental and industry policies have identified synthetic
fuels! as an important potential element of the nation’s energy supply in the
relatively near future. In particular, the development of a domestic synthetic fuels
industry is seen as a part of the effort to reduce dependence on foreign supplies,
enhance national security, and minimize the threats to the economy posed by the
unreliability of foreign energy sources.?

With the passage of the Energy Security Act,® Congress specifically affirmed
these as major national goals and initiated an $88 billion program to foster the
development of a domestic synthetic fuels industry. This legislation reflected a
bipartisan Congressional consensus that synthetic fuels are a necessary and per-
haps vital supplement to conventional energy sources. Its basic purpose is to
provide sufficient resources to encourage project sponsors to assume the risks
associated with major synthetic fuels projects and to bring these risks within a
range that can be assumed by the private sector.*

Obviously, many of these risks are technological in nature, and, until quite
recently, the major concern of potential sponsors and investors was with the
workability of the various synthetic fuels technologies. With the development and
operation of demonstration and full-scale facilities® and with the maturing of the
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UL'he term “synthetic fuels’ is used here with the same meaning given to the term by the definition in § 112(17) of
the Encrgy Security Act, Pub.L.No. 96-294, 94 Stat. 611 (1980) . That definiton includes primarily those liquud and
gaseous fuels that (a) may serve as substitutes for crude oil, petroleum products, and natural gas, and (b) are derived
from coal, shale oil, tar sands, and heavy oil, This definiton excludes such alternate fuels as biomass and alcohol
fuels. Title I1 of the Act concerns federal programs for the production of biomass energy and alcohol [uels. As used
herein, the term “synthetic gas™ means gaseous ‘‘synthetic fuels”, and does not include gas produced from, e.g.,
naphtha or other crude oil products, i.c., so-called "SNG™.

2See Pub. L. No. 96-294, 94. Stat. 611 § 100 (a)(1980). National Energy Policy Plan-II1, United States Department
of Fuergy, July, 1981, ut 11; Statement by Edward E. Noble, Chairman, United States Synthetic Fuels Corporation,
Belore the Subcommiuee On Fossil and Synthetic Fuels of the Committee on Energy and Commerce, July 9, 1981, at
1; See also *‘Syniuel Decision Expected Soon,” Washington Star, July 23, 1981, at C-7, col. 6, C-10 col. 6.

*Pub. L. No. 96-294, 94 Stat. 611 (1980).

‘See, 5. Rep. No. 96-824. 96th Cong., 2d Sess 186 (1980); Pub. L. No. 96-294, 94 Sta1 611, § 100(1980) (statement of
Congress’ [indings, inter alia, that the establishment of a synthetic fuels industry would require “financial commit-
ment beyond those expected 10 be forthcoming from non-governmental capital sources and existing governmental
incentives,” and recognizing the need “to encourage and assure the flow of capital funds to those sectors of the
national economy which are important to the domestic production of synthetic fuel.") See also The White House,
“The President’s Program For United States Energy Sccurity: The Energy Security Corporation,” 6-7 (1980) (the risks
of synthetic [uels production include tecbnological uncertaintdies, high costs, and uncertain economics).

*Projects in operation in the United States as of November, 1980, included a pilot plant for the production of
high-Btu gas from coal at Homer City, Pennsylvania: medium-Buu gas pilot facilities at Madison, Pennsylvania,
Windsor, Connecticut, and Chicago, Illinois; and plants for the conversion of coal to liquid fuels at Fort Lewis,
Washington, Catlettshburg, Kentucky, and Baytown, Texas. Numerous projects had reached desigm stage by this time.
See Murphy. " The Synthetic Fuels Industry —Futare's Hope.”™ The Oil Daily, Nov. 10, 1980, at 27. col. 1. Projecis in
operation elsewhere include a coal gasification plant in Oberhausen-Holten, W. Germany and at Secunda, South
Africa, the world’s largest synthetic fuels production facility, a coal liquefaction plant producing 50,000 barrels of
liquid fuels daily.
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technologies that has taken place as a result of the heightened level of interest in
synfuels, this concern has begun to diminish. There has been a corresponding
increase in concern over the marketability of the synthetic fuel product.

In appraising the potential commercial viability of the product of a synfuels
project, investors and sponsors should look to the Energy Security Act as a major
guide in assessing the extent and nature of the support that can be expected from
the federal government. In addition to this legislation, however, there are a
number of other federal statutes and regulatory activities which also have the
potential to enhance the commercial viability of synthetic fuels in the nation’s
energy marketplace. This artuicle examines several of the more significant of these,
along with the Energy Security Act, from the perspective of the economics of
marketing synthetic fuels. The intention here is to provide an overview of federal
authorities and actions that relate to the competitive position of synthetic fuels as
against the alternatives with which they will be competing.

I. THE PLACE OF SYNTHETIC FUELS IN THE NATION'S
ENERGY MARKET; REGULATORY FACTORS

At least in the early stages of commercial production, synthetic fuels will find
a market, if at all, as a supplemental supply of gas or liquids competing with
other supplemental supplies. The following discussions focus on particular
instances in which synthetic fuels and comparable conventional fuels may be
competitive, and certain aspects of federal law applying to each.

A. Federal Control Over Natural Gas Imports

The technology of coal to gas conversion is well advanced and one of the most
mature of the pending synfuels projects is a gasification project.® Accordingly,
there 1s considerable interest 1n the national market for synthetic gas as a supple-
mental source of supply.

Currently, one important source of supplemental gas supplies is imported
natural gas.” There are a number of reasons why synthetic gas might be preferable
to imports;® accordingly, the market that imports serve is a potential market of
significant interest to synfuels producers. Further, there is considerable regulatory
authority that can be exercised by the federal government over imports, which, if
exercised, could work to the benefit of domestically-produced synthetic gas.

Section 3 of the Natural Gas Act® authorized the Federal Power Commission
to regulate the volumes and prices of natural gas imported into the domestic

Section I.A.

6The Great Plains high-Btu coal gasification project, planned to he constructed in Mercer County, North
Dakota, to produce 125,000 Mcf daily of high-Btu gas from 22,000 tons of North Dakota lignite coal.

"Approximately 5% of the gas introduced into the U'.S. market currently is imported. See Monthiy Energy
Review, Uniled States Department of Energy, June, 1981, at 48.

8See DOE ERA Opinion No. 3, “Importation of Liquefied Natural Gas From Algeria,” Tenneco Atlantic
Pipeline Co., ERA Dki. No. 77-010-LNG, (Dcc. 18, 1978), 1 ERA § 70, 103 (CCH), mimeo, at 37-40. Imports are
subject to unreliability due 10 changes in foreign governmental policies. and are a detriment to the balance of
payments. The physical arrangements necessary to make imports may be vulnerable 10 interrruption by accident or
design and the capittal investment necessary may represent a long-term commitment to continue importation. Jd.

SNatural Gas Act, § 3, 15 U.S.C. § 717b (1970).
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market. That section provides, inter alia, that “'no person shall ... import any
natural gas from a foreign country without first having secured an order of the
(Federal Power Commission) authorizing it to do so.” Under the Department of
Energy Organization Act,’ the Department of Energy inherited this authority.
That Act provided generally for the functions of the Federal Power Commission
to be assumed by a newly-created independent collegial body within the Depart-
ment of Energy, the Federal Energy Regulatory Commission (the “FERC”)."!
While the FERC continues to perform most of the regulatory functions prescribed
by the Natural Gas Act, including those set forth in Sections 4, 5, and 7 of the Act,
Section 402(f)!2 of the DOE Act expressly excepted from the FERC’s jurisdiction
those functions relating to imports of natural gas, “‘unless the Secretary (of
Energy) assigns such a function to the Commission.” By Delegation Orders issued
in 1977, 1978, and 1979, the Secretary of Energy divided the decision-making
authority over gas imports between the Economic Regulatory Administration (the
“ERA”), a separate entity within the DOE, and the FERC. Pursuant to those
Orders, the ERA exercises control over natural gas imports to the extent that they
concern energy policies on an international, national, and interregional scale.
Supervisory jurisdiction over any interstate pipeline companies that purchase
imported gas for resale or transport imported gas in interstate commerce, and
certain other ancillary import 1ssues, remain within the jurisdiction of the
FERC.'" These are the issues arising for determination under Secuion 3 of the
Natural Gas Act delegated to the ERA, 1.e., those of the type that arise under
Sections 4, 5 and 7 of the Natural Gas Act, and that portion of Executive Order
No. 104855 that concerns physical connections made at United States borders.
Section 3 of the Natural Gas Act establishes the standard by which the ERA
determines whether a particular natural gas import 1s to be authorized. Under that
standard the ERA is to authorize an import unless it 1s found to be “not ...
consistent with the public interest.”’'® Pursuant to Delegation Order No. 0204-54,'7

Department of Energy Organization Act, Pub. L. No. 95-91, 9 Stat. 565. Section 30i(b), 42 U.S.C. § 7151,
transferred 1o the Secreuny of Energy “the function of the Federal Power Commission or of the members, officers or
components thereof.”

Yd., 8% 101, 102,

1d., § 102(f). This subscction provides: “No function described in this section which regulates the exports or
imports of natural gas or cleetricity shall be within the jurisdiction of the Commission uniess the Secretary assigns
such a funcuon w the Commission.™

BDOE Delegation Order No. 0204-4, 42 Fed. Reg. 60,726 (1977); DOE Delegation Order Nos. 0204-25, 0204-26, 43
Fed. Reg. 17,769 (1978); DOE Delegation Order Nos. 0204-54. 0204-35, 44 Fed. Reg. 56,735 (1979). Technically, the
authority of the FERC is held pursuant to the Secretary of Energy's assignment of jurisdiction. That of the ERA iy
delegated by the Secretary.

H“See DOLE Delegation Order Nos. 0204-54, 0204-55, 41 Fed. Reg. 56,735 (1979). Commission certification of the
public convenience and necessity is a prerequisite 10 any transportation or sale of natural gas subject 1o the Commis-
sion’s jurisdiction, and to the construction, extension, acquisition or operation of facilities for such transportation or
sale. Natural Gas Act, § 7, 15 U.S.CL 8 717(1) (1981 Supp.); similarly, § 4 of the Acy, 15 U.S.C. § 717(c) (1976), grants
the Commission jurisdiction 1o regulate the rates charged in jurisdictional sales and for jurisdictional services. and
§ 50l the Ay, 1 US.C§ 717(d) (1976), authorizes the Commission to determine and fix a just and reasonable rate for
such sales and serviees.

18 Fed. Reg. 5397 (1953).

eNatural Gas Act, § 3,15 US.C. § 717b (1970).

YSupra note 13. The FERC's luncdons indlude the detertnination of whether a pipeline's rates for the transporta-
tion or sale of gas in interstate conmerce are just and reasonahle. In the case of imports, it is the ERA that determines
whether the price paid by a pipeline to acquire gas is reasonable, and the FERC routinely notes this approval when
the pipeline in turn seeks approval of the rates 1equested for resale. See, e.g., “Findings and Order Afier Statutory
Hearing Issuing Certificates of Public Convenience and Netcssity, Authorizing Importation of Natural Gas and
Granting and Denying Peutions to Intervene,”” Transcontinentl Gas Pipe Line Corp., FERC Dkt. No. CP 80-372
(Dec. 15, 19803, 13 FERC § 61, 219 (CCH); “Order Authorizing the Importation and Exportation of Natural Gas,"
The Brooklvn Union Gas Co.. FERC, Dkt. No. CP 81-105-000 (Dec. 19, 1980), 13 FERC § 61, 249 (CCH).
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the ERA must consider the following factors in determining whether a particular
proposed import meets this standard:

(1) security of supply;

(2) effect on the balance of payments;

(3) price proposed to be charged at the point of importation;

(4) national need for the natural gas to be imported; and

(5) consistency with duly promulgated and published regulations or state-
ments of policy of DOE which are specifically applicable to imports of
natural gas.1®

The Administrator of the ERA has discretion to consider certain additional fac-
tors,!? and may also attach any terms and conditions that the Administrator deems
necessary to ensure that the import is not inconsistent with the public interest.2°
Such a condition could require, for instance, that the importer sell certain
volumes of the imported gas to a specified buyer or buyers, or require that the
importer make affirmative efforts to seek out alternative domestic supplies.2!

In practice, the two factors to which the ERA has given the most importance
in determining whether a proposed import 1s in the public interest are the price of
the gas at the point of importatuon?? and the need for the gas in the market for

18d.

131d, These additional factors include the “regional needs for the gas 1o be imported™ and the “eligibility of
purchasers and parucipants and then respective shares.”

0fd.

2In DOE/ERA Opinion No. 4, Inter-City Minnesota Pipelines, Lid., Inc., ERA Dkit. No. 80-01 NG, et al,,
(February 16, 1980), 1 ERA § 70, 502 (CCH), the ERA solicited comments on six paiticular issues to be examined in
determining whether the temporary authorization for the impoits granted in that opinion would be extended. and
what terms or condidons the ERA might impose in granting such further authorization. These issues demonstrate the
ERA's concern over excessive reliance on Canadian supplies.

1. The degree to which the service area of the applicant is dependent on Canadian natural gas and the effect
on demand for the gas of the U.S. $4.47 border price.

2. The extent to which such service areas have access 1o current and lutare supplies ol domestic natural gas.

3. The extent to which such service areas have access to alternate fuels, and the specific type and price of
aliernate fuels which could be used il the Canadian gas supplies were no longer availuble.

4. The extent to which each applicant plans to increase its supplies of natural gas Irom domesuc sources.

. Whether, as of May 15, 1980, the new Canadian export price will be competitive with the price ol alternaie
fuels in the U.S.

6. Whether ERA should imposc, as a condition o approval of the Canadian export price beyond May 13,
1980, that the applicants take affirmative and positive sieps 1o reduce their dependence on Canadian
natural gas.

22Most of the gas imported into the United States 1s from Canada, and the ERA's experience in mouitoring the
price ol Canadian imports illustrates the role ol the price lactor in import regulation. In 1976, the United States
government requested that the Canadian government establish aouniform price at the international border for natural
gas exported 1o the United States. Since September. 1977, the price of Canadian gas has been set by the Canadian
National Energy Bourd under a formula designed 1o reflect the substitution value of crude oil imported into eastern
Canada. The base price utilized is the price of imported oilar Montreal. Added to this ligime are costs of ransporting
crude oil from Montreal 1o Toronto, and the average costs of trimsporting Canadian gas to the imternational border.
Since the price is designed to reflect the costs ol substituting imported crude for Canadian gas, the avoided costs of
transporting natural gas from Alberta 10 Toronto are deducted from the border price. See, National Encrgy Board,
Report to the Governor in Council in the Matter of Pricing ol Nawural Gas Being Exported Under Existing Licenses
(Jan. 1980).

While the ERA has approved imports hom Canada atan ever-escalaring price. from $2.16 per MMBru on May 1,
1979, to the cutrent border price of $1.94 per MMBuu, the ERA has never aceepted the Canadian formula in principle.
and has utilized its own [ormula, based on an average domestic aliernate fuel price, in assessing the reasonableness ol
a proposed 1mport price.

See, e.g., DOE ERA Opinion No. 14, Inter-City Minncesota Pipelines Lud., Inc., ERA Dkt No. 80-01-NG, ¢t al.,
(February 16, 1980), mimeo, at 6, | ERA § 70,502 (CCH): DOE ERA Order No. 11B. "*Ovder Graning the Authoriza-
tions Tentatively Approved in Opinion Nos. 14 and 14A, Requesting Further Comments. Estabhishing Procedures (o
a Hearing, and Granting Additional Interventions”, Inter-City Minnesota Pipeline, Lid., Inc., ERA Dki. No. 80-01-
NG, et al. (May 15, 1980), | ERA § 70,508 (CCH); DOE ERA Opinion and Order No. 29, "Opinion and Order
Authorizing Payment of an Increased Border Price tor Nawral Gas Imported from Canada.”” Pacitic Gas Trnsmis-
sion Co., ERA Dkt. No. 81-09-NG, et, al.. {March 27, 1981), 1 ERA § 70,528 (CCH).
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which it is intended.??

With respect to the production of domestic synthetic fuels, the ERA has
expressly recognized that in reviewing a proposed gas import, it must consider
“whether the project has the potential of frustrating the development of domestic
intramarginal sources of gaseous fuel such as natural gas from Alaska or synthetic
gas from coal.”’?* Whether and how such a consideration will have an impact on
ERA’s determination in any specific instance, however, remains far from clear.
Specifically, it is not apparent whether the ERA would ever disapprove a pro-
posed import based solely or significantly on the prospect, either imminent or
remote, that a supply of domestic synthetic gas might become available to the
proposed market. The ERA has noted the large number of variable factors .that
make it difficult to estimate future supplies of domestic natural gas;?* synthetic
gas supplies will be subject to at least as many uncertainties, and the ERA would
likely require a strong indication that a particular potential market would be
foreclosed from an alternative viable synthetic gas supply if the synthetic supply
were to be given consideration as an alternative to imported gas.

Moreover, if the projected or actual cost of a domestic synthetic gas supply
were greater than the price of a competing import (set at a level deemed ‘‘reason-
able”), the ERA would be faced with the choice of increasing the overall cost of
gas to ultimate consumers or inhibiting the entry of domestically-produced syn-
thetic gas into the market. The factors that might influence the Agency to prefer a
higher priced domestic product over an import would have to be substantial,
given the attention that is given to the price factor by the Agency.

Compounding these uncertainties as to the manner in which the ERA could
give consideration to the need for synthetic gas supplies in its assessment of the
national need for imports, is the fundamental question of whether the current
Administration will in fact consider this an appropriate policy at all, in light of its
overall free-market ortentation. Secretary of Energy James Edwards has prescribed
a national energy policy that openly relies on market forces and minimizes the
role of governmental actions.?® Absent a favorable or competitive price level for

3The importation of liquefied natural gas into New England is generally approved by the ERA in light of that
region's inability (o secure any reliable alternate supplies. See, e.g., DOE/ERA Opinion and Order, ‘‘Authorization
to Increase the Price Paid for Liquefied Natwural Gas Imported from Canada.” Gas Service, Inc., ERA Dki. No.
80-18-LNG (Jan. 3, 198§},  ERA § 70,111 (CCH); but ¢f., DOE/ERA Opinion and Order, *'Order Denying Authoriza-
tion to Import Liquefied Natural Gas from Indonesia,” Boston Gas Co., ERA Dkt. No. 81-08-LNG (Feb. 2, 1981), |
ERA § 70,612 (CCH), in which the ERA noted that its determination of the need for the import was made difficult by
the “"almost daily changes in the circumstances surrounding this proposal.” The two major factors helping to create
the urgent need of the appticants for supplemental winter heating fuel supplies—a period of exiremely cold weather -
and the suspension of shipments of contracted-for Algerian LNG supplies due to the effects of a severe storm in the
Algerian port of embarkment—both abated during the pendency of the application and the need for the supplies
lessened 1o such an exient that the application was denied.

While this case illustrates the extreme, it nevertheless highlights the volatility of the market in which supplemen-
tal gas supplies compete, and the difficulty the ERA may have in determining the need for a given supply of imported
gas.

#“DOE ERA Opinion No. 3, “Importation of Liquefied Natural Gas from Algeria,” Tenneco Atlantic Pipeline
Co., ERA Dkt. No. 77-010-LNG (Dec. 18, 1978), | ERA § 70,103 (CCH). mimeo, at 41.

»DOE ERA Opinion and Order, “Application to Import SNG from Canada by Displacement,” Northern
Natural Gas Co. and Great Lakes Gas Transmission Co., ERA Dki. No. 73-002-NG et al., (March 8, 1979), 1 ERA
§ 70,503 (CCH). These include “‘projections of the quality of the undiscovered resource base, finding ratios per foot of
wells drilled, reserve-1o-production ratios, drilling costs, the opportunity cost of capital, and expansion capability of
the industry.”

#Secretary Edwards has stated that the Administration is commited to the development of a synthetic fuels
industry. but one “'whose operation is maintained without large outlays of tax monies or a huge bureaucracy.”
“Reagan "Fully Commiuted’ To A Commercial Synfuels Industry, Says Edwards,” Synfuels, April 24, 1981, at 4. See
also, National Energy Policy Plan-II1, United Sates Department of Energy, July 1981.
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synthetic gas, it appears unlikely that the jurisdiction over gas imports conferred
by Section 3 of the Natural Gas Act will be implemented in an aggressive manner
to curtail imports, and thus in effect to favor domestic synthetic gas as a potential
or actual competitor of imported gas.

The ERA, to a far greater extent than the more precedent-oriented FERC, 1s
apt to reflect the prevailing policies of the Administration. Therefore, given the
extent to which the free market is the touchstone of the government’s overall
administrative and regulatory policies, any ERA decisions on imports will proba-
bly look to the prevailing market price as the basis of any determination of a
reasonable price for imported gas, and to market requirements as the basis for
determining reasonable volumes. Accordingly, should domestically-produced
synthetic gas be offered at a price competitive with imports, the ERA might well
conclude that the price of the proposed imports is “excessive’ in light of market
conditions, and act to restrict imports, thereby in effect encouraging synthetic gas
production.

Relevant to the question of government policy regarding imports is the fact
that discussions between the United States and Canadian governments over Cana-
dian gas imports are scheduled for sometime in the fall of 1981.27 The position
that U.S. negotiators adopt in these discussions will be a strong indication of the
Administration’s views on these issues. While DOE olfficials themselves currently
see the policy questions as being unresolved, it would not be surprising to sec
natural gas imports in effect “decontrolled’” in much the same way that domestic
production is being guided toward a free market. In that event, the ERA would
likely give consideration to domestic synthetic gas supplies only to the extent that
they are (a) actual or imminent and not merely potential competing supplies and
(b) priced at a level that would provide reasonably close market competition to
imports.

In short, under present circumstances, synthetic gas may be competitive with
imported gas if, and only if, 1t is price-competitive. Despite the existence of the
necessary regulatory authorities, and particularly under the incumbent Adminis-
tration, federal governmental policies and actons regarding nmports appear
unlikely to give a preference to synthetic gas over imported natural gas in the nearx
future.

Neverthieless the authority to regulate and limit gas imports exists and there
are important reasons to prefer domestic sources over imports that may come 1o
play at some [uture time. Potential synthetic gas project sponsors will want to give:
this arca consideration as they begin to analyze the markets for this product.

B. FERC Regulation of Synthetic Gas Sales
Interstate pipeline companies seeking to augment their systemwide gas sup-

plies are currently looking to sources that include high-cost gas,?® i.e., gas quality-
ing for treatment under § 107 of the Natural Gas Policy Act ("NGPA”).2* These

SBased on mterview with Deparanent of Encrgy ollicials, July 6, 1981 (motes on hie with the authors). Secnion
I.B.

=8ee the extat notes 39-61, infra.

S Natal Gas Policy Actol 1978, § 107, 15 US.CL R 3317 (1980 Supp.)
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requirements for additional or supplemental supplies for pipelines represent an
important potential market for synthetic gas, which could become a significant
alternative 1o high-cost conventional gas.

Synthetic gas that is sold to an interstate pipeline for transportation through
the pipeline’s facilities to distributors will be subject to regulation by the FERC,
which regulation attaches when the synthetic gas 1s commingled with natural
gas.?® Commission regulation is thus another area in which federal policy and
actions might work to favor the entry of synthetic gas into the market.

A number of the issues that will be important to potenual synthetic gas
marketers were brought to light in the recent proceedings before the FERC3?! and
in the United States Court of Appeals for the District of Columbia,3? regarding the
application for regulatory approval sought by the sponsors of the Great Plains
Coal Gasification Project,®® the first commercial-scale synthetic gas project to
reach the advanced stages of project development, planning, and financing. These
proceedings had two important results: a judicial definituon of the param=ters of
the FERC’s jurisdiction over synthetic gas projects generally, and an indication of
the way in which the parties to a synthetic gas sales agreement will arrive at a price
in light of the rate-setting authornty of the FERC.

The Court of Appeals decision established that a synthetic gas project cannot
be financed by a construction-period surcharge passed through to the ultimate
consumers of the commingled natural gas in the jurisdictional rates charged by
their suppliers.®* Under this interpretation of the Commission’s authority, the
only assurance available to a syntheuc gas producer is that provided by FERC
approval of the recovery of the costs paid for the gas by a purchasing pipeline.
Such approval, assuming the level of rates is adequate, would insure the economic
viability of the pipeline’s purchase.

The initial order 1ssued by the FERC3> approving the certificate applications
submitted by the sponsors for the Great Plains project’s construction included
provisions for a construction-period surcharge. A number of the ultimate con-
sumers3® of the gas challenged this order in court, and in Office of Consumers’
Counsel v. FERC,*" the Court of Appeals for the District of Columbia Circuit
upheld the challenge.

$0S¢ction 2(5) of the Naturat Gas Act, 15 UL.S.C. § 717a(b) (1970) defines "natural gas™ as “either nawural gas
unmixed, or any mixwure of natural and artificial gas.” The FERC's jurisdiction under the Natural Gas Act does not
extend Lo the transportation or sale of unmixed synthetic gas. Henry v. FPC, 513 F.2d 395 (D.C. Cir. 1975).

31 Great Plains Gasilication Associates, et al., FERC Dkt. Nos. CP78-391, et al., Opinion No. 69 (Nov. 21, 1979);
Opinion No. 6§9-A (January 21, 1980): Opinion No. 69-B (June 27, 1980); Opinion No. 119 (April 30, 1981) (on
remand).

#0ffice ol Consumers’' Counsel v FERC, No. 80-1303 F.2d (D.C. Dir. 1980).

33The composition of the Great Plains” sponsorship has varied; the partnership that sought and received certifi-
cate authorization for the project's construcuon under Section 7 of the Natural Gas Act, 15 U.5.C. & 7171, m Opinion
No. 69 (Nov. 21, 1979), wis composed ol enuues affiliated with five natural gas pipelines, Columbia Gas Transns-
sion Corporation, Michigan Wisconsin Pipe Line Company, Natural Gas Pipeline Company of America, Tennessee
Gas Pipeline Company, and Transcontinental Gas Pipe Line Company. Subsequent to the court’s decision siriking
down the certiticate authorizations contained in Opinion No. 69, Columbia Gas Transmission Corporation with-
drew [rom participation as a purchaser of the plant’s output, see Opinion No. 119, supra note 31, mimeo, at 2, 17, and
accordingly did not seck Commission approval ol the resale of the gas.

HOffice of Consumers’ Counsel v. FERC, No. 80-1303, F2d —__ (D.C. Cir. 1980}, slip op. at 20-24.

¥Opimon No. 69, supra note 31, mmeo at 6-8, 60-62, und 70-75.

*Parties representing the ultimate consumers intervened in the proceedings before the Commission and
appealed the FERC’s decision. These included the Ohio Office of Consumers’ Counsel, the General Motors Carp.,
The Public Service Commission of the State of New York, and the State of Michigan.

No.80-1303, —_F.2d ____(D.C. Cir. 1980).
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The court held that the FERC has no jurisdiction to approve and implement
the pre-operational financing of a proposed synthetic gas project.®8 The FERC
plainly has jurisdiction over synthetic gas once it is commingled with natural gas
for resale or transportation in interstate commerce, but the court, relying on
Henry v. FPC,* confirmed that the FERC has no jurisdiction under the-Natural
Gas Act over a synthetic gas project per se,*® and cannot issue a certificate for the
construction of, or approve the pre-operational recovery of the costs of, such a
project.

Under the terms of the initial certificate application filed by the Great Plains
sponsors, the price of the synthetic gas produced at the plant would have been
based on a cost-of-service formula.!! This approach was in keeping with the
general orientation of the applications, i.e., the production plant was treated as a
“facility’’*2 and the cost of the gas was calculated on the basis of the facility’s cost
(including capital expenditures, operating and maintenance expenses, and a
return on investment). Perhaps the most interesting aspect of the evolution of the
Great Plains proposal is that the agreement ultimately reached between the parties
and approved by the FERC reflected a price based not on cost of service but rather
on the cost of comparable fuels.** The conceptual shift was from the facility to the
product, and in pricing that product the parties looked by analogy to current
contracts for the purchase and sale of high-cost gas.** This suggests the develop-
ment of a market for synthetic gas at prices comparable to alternative supplemen-
tal supplies.

While the price provisions of the Great Plains agreement approved by the
FERC reflect a treatment of synthetic gas comparable to high-cost gas, there are
important differences in the two types of sales under pertinent provisions of the -
federal government’s regulation of natural gas sales and transportation. Specifi-
cally, the sale of high-cost gas is a deregulated sale under Section 107 of the
NGPA.*> Although the market for synthetic gas may be comparable to that for

3]d., slip op., at 5, 20-32.

39513 F.2d 395 (D.C. Cir. 1975).

10The court stated, *'In short, we are dealing with an attempt by FERC 1o utilize its certification and rate setting
powers to make possible financing for the construction of a non-jurisdictional, commercial-size coal gasification
plant.” Slip. op. at 22.

*1See Opinion No. 69, supra note 31, mimeo at 5-8, 60-62, and 70-75. The tariffs of each pipeline purchasing the
plant’'s output would have provided for the synthetic gas 1o be sold at a price sufficient to insure recovery of the costs
of construction and, in the event of project failure, the losses incurred would have been absorbed by the pipeline’s
rate-paver customers through a surcharge added to the rates charged for other gas.

2The inidal application was filed with the Commission pursuant to Section 7 of the Natural Gas Act, which
requires, inter alia, certificate authority from the Commission to construct or operate a facility used in providing a
service or making a sale subject to the Commission's jurisdiction. ]

#See, Opinion No. 119, supra note 31, mimeo at 3, 10-11. The base price selected for use in the formula, $6.75 per
MMBtu, was “intended to correspond to the price being paid for high-cost non-regulated gas under Section 107 of the
Natural Gas Policy Act.” Id. at 10. Ths price is to be adjusted under terms set forth in the formula “[n]ot unlike the
price ceilings under the NGPA."” Id. The quarterly escalation factor reflects an equal weighting of changes in both (a)
the Producer Price Index for all commodities and (b) the Producer Price Index for No. 2 fuel oil. The price is subject
to a ceiling. During the first five years after deliveries of gas commence this ceiling would be set at the equivalent price
of No. 2 fuel oil, provided that that price was not regulated. During the succeeding [ive years, the ceiling price would
be the higher of (a) the average price of the highest-priced 10% of the volumes of natural gas purchased in the lower 48
states during the preceding three-month period (the “domestic price cap”) or (b) the average prices paid by the
pipelines for gas imported from Canada and Mexico (the “‘imported price cap”). Thereafter, the ““domestic price cap”
would serve as the ceiling price unless natural gas producer prices were regulated, in which case the “imported price
cap” would apply.

“ld.

#Natural Gas Act Policy Act, §§ 107, 121, 15 U.S.C. §§ 3317, 3331 (1980 Supp.); 18 C.F.R. § 272, 45 Fed. Reg.
28092 (1980).
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high-cost gas and a contract for the purchase of synthetic gas may even be
expressly intended as an analogous transaction to one for high-cost gas, the sale of
synthetic gas is not a deregulated transaction but rather an unregulated transac-
tion. That is, synthetic gas is expressly excluded from the price control jurisdic-
tion of the FERC under both the Natural Gas Act* and NGPA.¥7 Synthetic gas is
truly a free-market commodity.

In the FERC’s consideration of the Great Plains sponsors’ final application
for approval, the issue before the Commission was whether the pipeline compan-
ies purchasing synthetic gas from the Great Plains facility could recover the costs
of the gas under the purchased gas adjustment clauses of their existing FERC
tariffs.*® Applying the “just and reasonable” standard of Sections 4 and 5 of the
Natural Gas Act, the FERC approved the pipelines’ purchase of the Great Plains
synthetic gas under the price formula contained in the final proposal submitted.*
In doing so, however, the Commission made it clear that its decision would not be
given precedential value in any subsequent application for approval of a pipe-
line’s purchase of synthetic gas.’9 Taking the position that the Great Plains proj-
ect was unique in its status as the first project of its type, the Commission
expressly limited its determination of the reasonableness of the pricing formula to
the facts of that application.®!

Parties representing the ultmate consumers of Great Plains gas concluded
not to challenge the FERC’s approval of the purchase price of the gas contained in
the settlement agreement finally approved. Several of these intervenors, however,
expressed the view that they did not necessarily consider the price provided for in
the final agreement to be a just and reasonable price.”?> These parties did not
oppose the final FERC order but expressly limited their decision to the Great
Plains case,> just as the FERC limited its approval of the pricing formula to the
facts of the Great Plains project.

wNatural Gas Act § 2, 15 U.S.C. § 717a (1970). The definition of “"natural gas™ contained here states:

““Natural gas’ means either natural gas unmixed, or any mixture of natural and aruificial gas.”
For a complete discussion of this definition, and the determination that it excludes unmixed synthetic gas, see 513
F.2d a1 899-405.

4"Natural Gas Policy Act § 2, 15 U.S.C. § 3301 (1980 Supp.). The legislative history of the Natural Gas Policy Act
confirms thai the definition of natural gas employed is identical 1o the definition contained in the Natural Gas Act.

The definition of natural gas is intended to be identical to the definition of natural gas provided in
the Natural Gas Act. Itis not intended to exiend the provisions ol the Act to [acilities for the production of
synthetic natural gas, or facilities for methane gas generated by the decomposition of organic waste ...
The delinition of natnral gas is not intended to be used 10 impose regulations, or price controls, under
this Act on the sale of synthetic natural gas which is commingled with natural gas meeting the require-
ments of the definition.

H.R. Rep. No. 1752, 95th Cong., 2d Sess. 69, reprinted in (1978} U.S. Code Cong. & Ad. News 8993, 8995.
#Opinion No. 119, supra note 31, mimeo, at 8.
¥ld. at 11-12.
%0)d. at 12.
$11d. The Commission noted:

As stated (and restated). our finding in the Order that the pricing fonmula is reasonable is expressly
premised on the unique nature and circumstances of this particular case. . .

Article V of the Offer of Settlement makes clear that the rate set forth in the Offer of Seutlement is swi
generis, and will not constritute (sic) ‘a precedent that similar rate authorizations would be lawful or in
the public interest with respect to any other sale of natural or synihetic gas.” ... We agree with the
comment by General Motors in objecting 1o any intimation thai the pricing formula would be reasonable
in and of itself, without regard (o0 the facts of this particular case.

52See Opinion No. 119, supra note 31, mimeo at 5-7.
31d. IHustratively, General Motors Corp., a major consumer of gas supplied by one of the purchasing pipeline
applicants, “expressly reserve(d) its right to object o the guaranteed pricing mechanism in future cases.™
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A prospective marketer of synthetic gas who plans to distribute its product
through sales to interstate pipelines can thus expect to have the price of that gas
examined by the FERC under the “just and reasonable’ standard of Sections 4 and
5 of the Natural Gas Act. The FERC has expressly preserved its authority to make
this determination on a case-by-case basis, and no particular price can be assured
of a “‘just and reasonable’” characterization, regardless of its similarity to the Great
Plains rates, prior to FERC review.

By contrast, a pipeline company that seeks FERC approval of any purchase of
gas made at a price determined under the NGPA has the benefit of the so-called
““‘automatic pass-through” provisions contained in Section 601 of the NGPA 54
Section 601(b) provides that any prices paid in first sales of natural gas shall be
deemed just and reasonable for purposes of Sections 4 and 5 of the Natural Gas
Act, provided that such prices do not exceed the applicable maximum lawful
prices, if any, established by the NGPA.%5 High-cost, ““Section 107" gas is deregu-
lated under the NGPA% and the prices paid for this gas, too, are, by statute,
deemed just and reasonable.’” Section 601(c) in turn prohibits the FERC from
denying interstate pipelines recovery of any amount deemed just and reasonable
by reason of this provision, “except to the extent the Commission determines that
the amount was excessive due to fraud, abuse or similar grounds.’’58

Thus, the high-cost gas to which synthetically produced gas is most likely to
be comparable in the marketplace can be marketed at a deregulated price with the
purchasing pipeline assured of recovering its costs in the rates that it charges and
receives pursuant to FERC approval, provided only that the Commission does not
determine that the amount paid is “excessive due to fraud, abuse, or similar
grounds.” The Commission has only begun to interpret this “fraud, abuse, or
similar grounds” language but has indicated that it is a different standard from
the standard that would apply under a conventional Natural Gas Act rate
proceeding.

Recently, the Commission ordered hearings to determine whether prices
shown in the purchased gas adjustment filings of a number of pipeline companies
for the purchase of high-cost gas are excessive due to “fraud, abuse, or similar
grounds.”’”® The Commission, noting that the interpretation of this statutory
provision presents ‘“‘a case of first impression,” stated that, whatever this standard
represents, it does not call for an examination of the prudence of the purchase as
would be the case under the “just and reasonable’” standard of the Natural Gas

54Natural Gas Policy Act, § 601, 15 U.S.C. § 3431, (1980 Supp.).

%%/d., § 601(b), 15 U.S.C. § 3431(b) (1980 Supp.).

6id., § 121, 15 U.S.C. § 3331 (1980 Supp.); 18 C.F.R. § 272, 45 Fed. Reg. 28092, (1980).

s11d. 1f there is no applicable maximum lawful price “solely by reason of the elimination of price controls
pursuant to subtitle B of tide I of this Act,” the price paid is deemed just and reasonable. High-cost gas was
deregulated pursuant to § 121 of the NGPA, Title I, subtitle B.

s8Id. § 601(c), 15 11.5.C. § 3431(c) (1980 Supp.).

$9See “Order Accepting for Filing, Subject to Conditions, And Suspending Proposed Tariff Sheets, And Estab-
lishing Procedures,” Transcontinental Gus Pipeline Corp., FERC Dkt. No. TA 81-1-29-002, PGA 81-1, et al., (Feb. 28,
1981); “‘Order Accepting For Filing and Suspending Proposed Tariff Sheets Subject To Refund And Subject To
Conditions,”” Columbia Gas Transmission Co., FERC Dkt. No. TA 81-1-21-001, PGA 81-1, et al., (Feb. 28, 1981);
“Order Accepting For Filing And Suspending Proposed Tarifl Sheets Subject To Refund and Conditions And
Establishing Procedures,” Trunkline Gas Co., FERC Dkt. No. TA 81-1-30-001, PGA 81-1, et al., (Feb. 28, 1981);
“Order Clarilying Prior Orders Denying Request For Oral Argument,” Columbia Gas Transmission Co., et al.,
FERC Dkt. No. TA 81-1-21-001, et al., (April 30, 1981); see also, “Order Establishing Hearing Procedures And
Denying Request For Consolidation,” Colorado Interstate Gas Co., FERC Dkt. No. TA 81-1-32, PGA 81-1. et al.,
(April 17, 1981). See also the text accompanying note 74 infra.
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Act.89The standards for Commission approval applicable to high-cost natural gas
and synthetic gas under the NGPA and NGA, respectively, are thus different.
Because the Commission has stated its view that the legislative history relating to
NGPA § 601(c) “suggests rather strongly that ‘abuse’ is a more rigorous test than
the prudence standard under the NGA,”! it may prove easier for consumers to
contest a pipeline’s purchase of synthetic gas than high-cost conventional gas. In
other words, synthetic gas marketers may actually face greater obstacles through
FERC regulation than high-cost gas producers. The Commission could conceiv-
ably arrive at the position of denying a pipeline company recovery of the full
purchase cost of synthetic gas while at the same time approving full passthrough
of § 107 gas costs—even though the synthetic and high-cost gas were offered at the
same price.

The Commission’s interpretation of the limitation on automatic passthrough
of purchased gas costs under the NGPA, and the approach that the Commaission
adopts in assessing the prices paid for deregulated gas, will have an important
effect in determining the amount of high-cost gas entering the market as new,
supplemental supplies. Similarly, the view of the Commission as to the reason-
ableness of prices charged by synthetic gas producers will have an important
impact on the competitiveness of synthetic gas versus new sources of natural gas.

The resolution of these issues will be important to the prospects for synthetic
gas in the nation’s energy market. It is too early to determine whether and how the
FERC will coordinate its regulation of the entry of high-cost and synthetic gas
into the market. They are comparable products in that they are both supplemental
supplies and it would seem reasonable for the Comission to recognize this in
formulating its policies. Should the prevailing prices for synthetic gas and high-
cost gas prove to be competitive as well, comparable regulatory treatunent would
arguably be even more appropriate.

Under the NGPA, federal controls over natural gas wellhead prices will phase
out to a large extent over the next several vears. While the impact of decontrol on
conventional gas prices is far from certain, i1t could well develop that decontrolled
gas prices will rise 1o a level such that syntheuc gas prices will be price-
competitive with a range of new and supplemental gas supplies. The role of the
Commission, applying two different standards in allowing or disallowing 1he
recovery ol the costs of these competing supplies, would be heightened should the
market economics develop in this way.

In summary, there are a number of issues concerning FERC regulation ol the
gas industry which have the potential to significantly affect the relative market
position of synthetic gas. Accordingly, the potential synthetic gas producer will
inevitably have to devote considerable attention to an assessment of the nnpacts
that FERC regulation could have on its intended marketing strategy. With the
approval by President Reagan of the government’s participation in the financing
of the Great Plains project, the potential producer is assured that this particular
“test case’ will continue, which may help to provide useful information on many
of these 1ssues.

oSee " Order Clanlying Prion Orders and Denving Request For Oval Argumaenn,” Columbia Gas Transmission
Co.. et ol FERC DR No U T BE-1-21-001, ecal (April 28, 1981, mimeo, 3-5. .
"dah,
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C. Restraints on Particular Uses of Gas

Certain provisions of the NGPA and the Powerplant and Industrial Fuel Use
Act of 19782 (the “FUA’") have the potential for enhancing the marketability of
synthetic gas in certain circumstances and in particular markets. These markets
deserve consideration by those involved in sponsoring the development of syn-
thetic gas projects.

Title 118 of the NGPA requires that certain costs incurred by interstate pipe-
lines in the purchase of their gas supplies be borne by certain industrial users who
purchase gas from pipeline company suppliers for “low priority” uses, princi-
pally the “‘generation of steam or electricity’” and other uses determined by the
FERC to be subject to incremental pricing.® Section 203 of the NGPAS®® estab-
lishes a threshold level for each of eight categories of natural gas; acquisition costs
incurred in excess of these threshold levels must be allocated to those volumes of
gas purchased by non-exempt,® low priority users, and recovered in the prices
paid by those users.

The incremental pricing scheme established by Title II was not intended to
exclude industrial users from the natural gas market altogether, however. Accord-
ingly, Section 204¢7 of the NGPA provides in effect that incremental prices
charged for natural gas are not to exceed the price of those alternative fuels that
would be utilized in the event that increases in the costs of natural gas made it
economic to do 50.% This alternative fuel price represents the incremental price
ceiling.

Without an extensive examination of the many complexities of incremental
pricing, it is enough here to note that the requirement that certain industrial users
bear a disproportionate share of certain costs incurred by pipelines for the pur-
chase of conventional natural gas has created an incentive for those customers
affected by incremental pricing to switch to a fuel other than natural gas. Market-
ers of gas have lost portions of the industrial market,? and have sought the repeal
of Title II virtually since its inception.”

The acquistion costs of synthetic gas are not among those costs subject to
separate passthrough to low-priority industrial customers under Title I1.7! There-
fore, it is to be expected that synthetic gas acquisition costs will be rolled-in for
purposes of a pipeline’s sales to its customers, including industrial boiler fuel uses

Section 1.C.

62Pub. L.. No. 95-620, 92 Stat, 3289 (1978).

8 Natural Gas Policy Act, §§ 201-208. 15 U.S.C. 8§ 3341-3348 (1980 Supp.).

s41d. §§ 201, 202, 15 U.S.C. §§ 3841, 3342 (1980 Supp.).

®]d., § 203, 15 U.S.C. § 3343 (1980 Supp.).

86Section 206 of the NGPA, 15 U.S.C. § 3316 (1980 Supp.) provides exemptions from the provisions of incremen-
tal pricing for small existing boiler fuel users, agriculiural users, schools, hospitals and certain other facilities, and
provides that the FERC may provide for the exemption of othey industrial lacilities, subject to Congressional review.

571d., § 204, 15 U.S.C. § 3344 (1980 Supp.).

8The Conference Commitee Report. H.R. Rep. No. 95-1752. 95th Cong.. 2d Sess.. (1978), notes, at 95, “the
incremental pricing mechanism would operate to increase prices 10 incrementaltly-priced users unuil the price they
pay for their natural gas equals the Btu equivalent price of substitute fuel oil.”

69See *‘Congressman Dingell Opposes Reopening of NGPA This Year; Other Views on Natural Gas Legislation
Expressed During Midyear Meeting of Federal Energy Bar Association,” Foster Natural Gas Report, Jan. 29,1981, at
4,7.

! id.
"INatural Gas Policy Act, § 208, 15 U.S.C. § 3343 (1980 Supp.).



Vol 2:331 SYNTHETIC FUELS 343

and others subjected to incremental pricing. This is clearly a factor making syn-
thetic gas an attractive alternative supply, where a competing potential supply
would be priced above the applicable threshold level established by Section 203.72

As discussed above, high-cost gas is one of the principal competitors of syn-
thetic gas in the marginal supply market. The threshold incremental pricing level
for this gas is very high (130% of the New York City price of No. 2 fuel o1l)’® and
the competitive advantage of synthetic gas as a potential supply not subject to
incremental pricing may accordingly prove to be limited. However, if and when
high-cost gas prices exceed the threshold level,’* incremental pricing will begin to
make such gas less attractive than alternative supplies such as synthetic gas, whose
costs may be rolled in.

Synthetic gas enjoys a similar potential competitive advantage under provi-
sions of the FUA that prohtbit the burning of natural gas or petroleum for certain
uses. The purposes of the FUA were, among others, to reduce the importation of
petroleum and increase the nation’s capability to use indigenous energy resources,
thereby promoting the nation’s energy self-sufficiency;’ to conserve natural gas
and petroleum for uses other than electric utility or other industrial or commercial
generation of steam or electricity;’ and, “‘to the extent permitted by this Act, to
encourage the use of synthetic gas derived from coal or other alternate fuels.”’??
Thus Congress expressly intended to create a specific market for alternate fuels,
including synthetic fuels, for uses that were identified as inappropriate for natural
gas and petroleum.

The principal operative provisions of the FUA designed to carry out these
purposes are those contained in Titles I178 and III7° of the Act, prohibiting the use
of natural gas or petroleum as a “primary energy source’’®® in new and existing
“major fuel-burning installations,”’8! consisting of a boiler, and in new electric
powerplants.82

The FUA defines the term “natural gas’ to exclude natural gas used by a
powerplant or major fuel burning installation, where the person proposing such

"2Pipelines with a relatively larger base of industrial customers who are subject to incremental pricing will of
course be relatively more interested in such an alternative supply.

Id., § 203(a)(7), 15 U.S.C. § 3343(a)(7)(1980 Supp.).

"See “California PUC Seeks Generic Rulemaking to Determine Whether Purchase of Deregulated Gas at Pre-
vailing Prices Is in Public Interest,”” Foster Natural Gas Report, May 14, 1981, at 1. The California Public Utilities
Commission has requested the FERC to institute a generic rulemaking proceeding to determine whether the purchase
of deregulated gas at prevailing prices is in the public interest and, if not, whether some regulatory mechanism can be
implemented to curtail rising gas costs. *Producers throughout the nation are obtaining an artifically high price for
deregulated NGPA Section 107 gas,” the California Commission asserts, and the automatic pass-through provisions
of the NGPA preclude meaningful regulatory review. Id.

»Powerplant and Industrial Fuel Use Act, Pub. L. No. 95-620, 92 Stat. 3289 (1978), § 102(b)(1}, 42 U.S.C.
§ 8301(b)(1) (1980 Supp.).

61d., § 102(b)(2), 42 U.S.C. § 8301(b)(2) (1980 Supp.).

7Id., § 102(b)(+4). 42 U.S.C. § 8301(b)(4) (1980 Supp.).

Id., §§ 201-214, 42 U.S.C. §§ 8311-8324 (1980 Supp.).

Id., §§ 301-314, 42 U.S.C. §§ 8341-8354 (1980 Supp.). Section 30! of the Fuel Use Act was amended by Congress
on July 31, 1981. Title X, Subtitle B of this bill, the Omnibus Budget Reconciliation Act of 1981, Pub. L. No 97-35, 95
Stat. 357 (1981), substitutes a new Section 301 of the Act, which replaces the fuel-burning restrictions contained in
former Section 301 with a requirement that existing electric powerplants instead implement a plan to reduce électric
power consumption in their service areas. This leaves intact those fuel-use provisions in the Fuel Use Act relating to
new electric powerplants (§ 201), new major fuel-burning installations (§ 202) and existing major fuel-burning
installations (§ 302).

807d., § 103(a)(15), 42 U.S.C. § 8302(a)(15) (1980 Supp.).

81d., § 103(a)(10), 42 U.S.C. § 8302(a)(10) (1980 Supp.).

82]d., § 103(a)(8), 42 U.S.C. § 8302(a)(8) (1980 Supp.).
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use certifies that: (a) such person owns or is entitled to receive synthetic gas at the
point of manufacture; (b) the Btu content of the synthetic gas is equal to or greater
than that of the gas proposed to be used; (¢) such person arranges for the delivery
of the synthetic gas to a pipeline capable of delivering the synthetic gas to such
person; and (d) all regulatory approval necessary to the construction and opera-
tion of the synthetic gas manufacture facility has been obtained.83 In short, natural
gas drawn from a pipeline may be burned for boiler uses where the user has
supplied the pipeline with a Btu-equivalent replacement volume of synthetic gas.

A mixture of synthetic gas and natural gas is treated generally as “natural
gas’’ under the FUA.% There are a number of provisions in the Act, however, for
- exemptions, both temporary® and permanent,® from the fuel-burning restrictions
established by Titles Il and III. Among these are permanent exemptions for facili-
ties that burn a mixture of petroleum or natural gas and an alternate fuel 8’ such
as synthetic gas,® provided that the mixture contains no greater (Btu) percentage
of petroleum or natural gas than is necessary to maintain reliability and fuel
efficiency.®® Temporary exemptions are available to facilities that will ultimately
be in compliance with the Act by the use of a synthetic fuel.®

The FUA, as 1t currently stands, thus creates an incentive for industrial and
commercial boiler operators who would otherwise be precluded from burning gas
to consider synthetic gas as an alternative to switching to a different fuel, such as
coal.

The Energy Security Act provides for a simplified procedure whereby *‘quali-
fied producers’ of synthetic fuels, i.e., those receiving assistance under the ESA,
may obtain exemptions from the prohibitions contained in the FUA.%! Represen-
tatives of the synthetic fuels industry have called for legislation to provide similar
benelits to all synthetic fuels producers and users, %2 and to clarify the treatment of
synthetic fuel mixtures and synthetic liquids under the FUA.%

Whether the incentives for synthetic gas use created by the NGPA and FUA
have a significant impact in terms of providing market opportunities will depend
on a range ol variables. The exact effect of incremenial pricing depends on the
relatonships between a number of different fuel prices, some of which have
proved to be more volatile than was expected. Moreover, an end user that is subject
1o incremental pricing is rarely in a positon to “select’” a supply of gas whose
incremental costs will not be subject to passthrough. It is the purchasing pipeline
that must take into account this factor, if it is to be taken into account at all.%

83 0d., §8 103(a)(3)(B)(ii), 108(hy, 42 1.S.C. §§ 8302(a)3)B)iii), 8302(b). Medium-Btu synthetic gas is excluded
from the definition of “natural gas™ altogether, § 103(a)(3)(B)iv), and the Conference Report makes clear that
synthetic gas not mixed with maural gas is an “alwernate fuel”, not subject to the prohibidons against petroleum and
natural gas burning. H.R. Rep. No. 95749, 95th Cong. 2d Sess., 68 (1978).

s7d., § 103G AGY), 12 11.S.C. § 33020a)(3)ANiv) (1980 Supp.).

85/d., 8§ 211, 311, 42 U.S.C.. §§ 8321, 8351 (1980 Supp.).

%61d., §8 212, 312, 42 U.S.C. 8§ 8322, 8352 (1980 Supp.).

871d., 8§ 212(d). 312(d), 42 L1.5.C.. §§ 8322(d), 8352(d) (1980).

8See note 83,

9/d,, §§ 212(d)(B), 313(d)(B), 42 U.S.C. §§ 8322(d)(B), 8352(d)(B) (1980 Supp.).

907d., §§ 211(b), 311(b), 42 U.5.C.. §§ 8321(1). 8351 (h) (1980 Supp.).

IEnergy Security Act § 175(j). Pub. L. No. 96-294, 94 Stat. 611 {1980).

928¢e “Fuel Use Act Needs Amendment 'To Let Plants Use Synfucls. Producer Group Savs,” Energy Users Report,
Fcb. 26, 1981, at 359.

9%Id.

9T’ the extent that the purchase of gas not subject to incremental pricing helps a pipeline o retain its industrial
customners it could be expected that this would be a factor in the pipeline's selection of a supply. Cf. note 69, supra.
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More fundamentally, the future of both incremental pricing under Title II of
the NGPA and the remaining® gas-burning prohibitions of the FUA is uncertain.
There is both Congressional and Administration interest in further altering or
eliminating these provisions? and industry pressure to do so is growing. Accord-
ingly, any current investment decisions that reflect the impact of Title II of the
NGPA or the fuel-burning restrictions of the FUA are subject to considerable
uncertainty. However, as is always the case in matters of energy policy, a change
in supply patterns or other factors could alter the political balance and create
renewed support for certain controls, especially those which are already on the
books.

D. Synthetic Liquids: An Open Market

Although imported natural gas constitutes a sizeable percentage of the
nation’s marginal gaseous fuel supply, the real target of the effort to reduce
American dependence on foreign energy sources is the 5 million barrels of crude
oil and petroleum products imported daily,?” particularly those volumes imported
from the perennially unstable Middle East. Domestically-produced synthetic liq-
uids, primarily o1l extracted from shale and tar sands, and liquids derived from
coal, could help to reduce the need for these supplies.

There are in existence federal authorities to control oil imports and to impose
fees on such imports. The Mandatory Oil Import Program, which was initiated by
Executive Order®® in 1959 with the express purpose of limiting imports of crude
oil and petroleum products to levels that did not represent a threat to national
security,? has never been used to its full extent as an mstrument of import con-
trol.'% A modest per-barrel fee was assessed on imports beginning in 1973. It was
suspended on April 6, 1979.'°* Oil import licenses are still required'®? and during
the 1970s were carefully monitored due to the fact that imports were allocated.
Licenses can now be obtained easily and any stlfening ol qualifications would
require regulatory action. The Administration apparently intends to maintain the
capability to control imports essentially on a stand-by basis, in that the Office of
Oil Import Control has been retained within the Economic Regulatory Adminis-
tration under the Department of Energy’s reorganized departmental alignment. '

HSee note 79,
See, ey, HR. 2019, (Feb. 24, 1981): .29, (Jan. 5, 1981); H.R. 2041 (Feb, 21 1981): see also "Ultilities geta bieak
on switching from gas,” Business Week, Aug. 10. 1981, at 27, col. 3.

Section 1.D.

“Deparunent of Encrgy, Monthly Encrgy Review 27 June, 1981,

“*Pres. Proclamanon No. 3279, 21 Fed. Reg. 1781 (1959).

wd.

108 ¢ generally, The Ol Import Question, Cabinet ‘Task Force on Oil hmport Control, February. 1970,

WPres. Proc. No. 4635, B Fed. Reg. 21243 (1979); the suspension of import fees was made eftedrive ot a
six-month period, and was renewed at six-month invervals since that time, See M Fed. Reg, 36096 (1979); 14 Fed, Reg
72221 (1979); Pres. Proc. No. 1766, 45 Fed. Reg. 11899 (1980

W echnically fees are sull required o import petroleum and peaoleum products. That fee is set at zero, See
Pres. Proc. No. 4766, 45 Fed. Reg. 41899 (1980).

WNee, "Edwards Approves Reorganization For Most DOF Divisions; FE, ERA Shiink.” luside DOF, My 8, 1981
w9, 138,
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Under present circumstances, and despite the continuing existence of oil
import control authority, the potential seller of domestic synthetic liquids must
plan to compete on a free-market basis with imported crude oil and oil products.
Further, given that decontrol of domestic prices has now been accomplished,!%4
synthetic liquid products also must compete with domestically-produced conven-
tional crude and crude products on equal terms. In short, liquid synthetic fuels
will compete in a market that is virtually free of federal regulation, both with
respect to imported and domestically-produced petroleum.

However, relevant federal regulatory authorities, particularly authority to
control the level of oil imports, remain potentially significant and must be consid-
ered by any venture planning to market domestically-produced synthetic liquids.
The imposition of these controls would require an affirmative decision by the
present Administration, which, in present circumstances, appears unlikely. How-
ever, events in the Middle East have repeatedly demonstrated the instability of
foreign supplies, and this situation is subject to change.

II. AUTHORITIES OF THE ENERGY SECURITY ACT

In developing its synfuels policy, the current Administration has repeatedly
stressed that the Synthetic Fuels Corporation (the “SFC” or “‘Corporation”),
established pursuant to the Energy Security Act of 1980,19 will be the focal point
of the activities of the federal government in synthetic fuels commercialization.196
Under the Energy Security Act, the SFC has broad authority and substantial
resources to encourage the development of commercial synthetic fuel production,
with special attention directed toward the initial group of synthetic fuel proj-
ects.!9 The Act provides up to $88 billion for these purposes.

A. The Synthetic Fuels Corporation

The Synthetic Fuels Corporation is established as an “independent federal
entity”,198 directed by a Chairman and a Board of Directors made up of the Chair-
man and six members. The Directors are appointed by the President and con-
firmed by the Senate to serve staggered seven-year terms.!% The Corporation has

11Executive Order No. 12287, 46 Fed. Reg. 9909 (1981).
Section 11

105pyub, L. No. 96-294, 94 Stat. 611 (1980) (hereinafter the “ESA"™).

16Farly in the current Administration, the Office of Management and Budget proposed to transfer primary
responsibility for federal involvement in synthetic {uels development to the SFC. See *OMB Document: Deregulate
Natural Gas, Rescind Funds For Synfuels Demos,” Inside DOE, Feb. 6, 1981 at 1. See also The National Energy
Policy Plan-III, United States Department of Energy, July 1981 at 11; Hershey, *Synthetic Fuel Units at Stake,” New
York Times, Feb. 19, 1981, a1 D-6, col. 4; Kast, “'Financial Aid Planned for Synfuel Plani,” Washington Star, Feb. 20,
1981, at B-5, col. 6.

107 These include projects sponsored by the International Coal Refining Co. (SRC-1), the Great Plains Coal
Gasification Associates (High-Blu coal gasification), the Tosco Corp. (shale oil extraction in partnership with
Exxon), the Union Oil Co. (shale oil extraction), and the numerous projects submitted to the Department of Energy
and the SFC.

Section 11.A.
108ESA, supra note 105, §§ 100, 115, 42 U.S.C. §§ 8701, 8711 (1980 Supp.)

19No more than four Board members may belong to any one political party. Id., § 116, 42 U.S.C. § 8712 (1980
Supp.).
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no other function than to provide financial assistance to major synthetic fuels
projects. lis assigned responsibility is to facilitate the creation of an industry that
will produce synthetic tuels equivalent to 500,000 barrels of crude oil per day by
1987, and 2 million barrels daily by 1992.110

The SFC is exempt from many of the procedures and requirements applicable
to other agencies and entities of the federal government.!!'! The basic theory
behind the Corporation is that it should operate as much as possible like a finan-
cial institution in the private sector and as little as possible like a bureaucratic
governmental agency.!!?

For the initial period of its operations, which terminates with Congress’s
approval of the SFC’s recommendations for the further development of the indus-
try,1t? the SFC 1s provided with an appropriation of up to $17 billion.!'* Within
four years of the Act’s enactment, the SFC must develop and submit to Congress
for its approval, a comprehensive strategy for meeting the synthetic fuels produc-
tion goals established in the Act.''> Congress will at that point consider the com-
prehensive strategy submitted by the SFC under an expedited schedule and act by
jointresolution, approving or disapproving the strategy.’'® Congressional appro-
val of the strategy would pave the way for an addiuonal appropriaton of up to
$68 billion (the available balance of the $88 billion authorized by the Act for SFC
financial assistance).''”

The Corporation is authorized to provide loans, loan guarantees, price guar-
antees and purchase agreements to assist the sponsors of synthetic fuels projects in
meeting the requirements for financing their projects.!'® Combinations of these
forms of assistance are authorized only where any one such form of assistance
would be inadequate to support a project’s viability or to fulfill the goals of the
Act."’® The fund upon which the SFC can draw in making awards of financial
assistance is maintained by the United States Treasury in a segregated fund known
as the Energy Security Reserve.'?0 This reserve is depleted by the amount of the
SFC’s commitments on a dollar-for-dollar basis; the Corporation may not roll
over the resources provided.!?! In regard to the requirements which the SFC may
1impose 1n connection with the use of its resources, it is clearly established that the

NOId., § 100, § 125, 42 U.S.C. § 8701, § 8721 (1980 Supp.). The Reagan Administration is now questioning these
targets. The midrange estimates included in the National Energy Policy Plan 111 are lower than the production goals
established by the ESA and a draft DOE study states that a target of 500,000 barrels a day by 1990 is more realistic and
that the ESA warget of 2 mitlion barrels a day by 1992 1s “premature and inappropriate.” See “"Synfucls Week,” July
20, 1981, at 1.

WSee ESA, supra note 105, § 175, 42 U.S.C. § 8775 (1980 Supp.).

125ee S. Rep. No. 96-824, 96th Cong., 2d Sess., (1980) at 203.

EESA, supra note 105, § 126, 42 U.S.C. § 8722 (1980 Supp. ).

MiSee Id. § 115, U.S.C. § 8711 (1980 Supp.); Supplemental Appropriations and Rescission Act, Pub. L. No.
96-304 (1980). That Act allotted to the Corporation $6 billion for immediate obligation; $5.310 billion upon a
Presidential declaration that the Corporation is operative (o the extent that: a) the DOE has committed or condition-
ally committed funds 1o projects under the interim assistance program of the ESA, and the Corporation elects to
transfer those projects to Corporation jurisdiction, and b) any lunds remain uncommitted or not conditionally
committed; and $6.212 billion, available after June %0, 1982,

HSESA, supra note 105, § 126, 42 U.S.C.. § 8722 (1980 Supp.).

1614, §§ 128, 129, 42 U.S.C. § 8724, 8725 (1980 Supp.).

Id., § 126, 42 U.S.C. § 8722 (1980 Supp. ).

N8ESA supra note 105, §§ 131-136, 12 U.S.C. §§ 8731-8736 (1980 Supp.).

nsrd., § 131(0), 42 U.S.C. § 8731 (0)(1980 Supp.).

1201d., § 195, 42 U.S.C. § 8795 (1980 Supp. ).

l?lld'



348 ENERGY LAW JOURNAL Vol 2:331

Corporation is not intended to participate in project management; the develop-
ment, construction, and operation of a project is to be the responsibility of its
private sector sponsor.'?2

If one were to look only at the mandate of the SFC, it would appear that it has
both the capability and resources to close whatever competitive gap may exist
between synthetic fuels and their conventional counterparts. The Corporation
concept is the culmination of years of analysis and review of what is required to
develop a synthetic fuel industry,'?® and is founded on the basic theory that the
nation needs to have a capability in synthetic fuels well before economic forces in
the energy market would permit it to develop.'?* One principal purpose of this
synthetic fuel capability is to strengthen the national security by avoiding an
undue level of dependence on imported products. A second purpose is tied to the
idea that early development of the industry will help the nation to avoid severe,
temporary energy shortages and their concurrent disruptive effects on the econ-
omy. The underlying concept is that it will take less time to expand an existing
synfuels industry when the capacity is needed than to develop one from scratch.

Theory and practice, however, may diverge more widely than usual in this
instance, because the SFC'’s insulation from the processes of government which 1s
provided by the Energy Security Act permits it to exercise unusually broad policy
discretion. Normal opportunities for Congressional intervention are removed in
that the Corporation has multi-year funding.!?> Budgetary controls, normally
exercised through the review function vested in the Office of Management and
Budget, are largely absent.1?6 The Chairman and Board of Directors are responsi-
ble to the President and are removable only for cause.!?” For these reasons, the
policy direction set by the Chairman and the majority of the Board is extremely
important in assessing whether and to what extent Corporaton authorities and
capabilities will be exercised. The Reagan Administration will, of course, have an
unusual opportunity to influence the direction of the Corporation in that it will
nominate all seven of the Directors; in the tuture there will be only one vacancy
each year.

28ee, ESA, supra note 105, §§ 115(c), 126 (a)(1), 171 (h) 42 U.S.C. §§8711(¢), 8722 (a)(1), 8771(b)(1980 Supp.). S.
Rep. No. 96-28:1, 961h Cong., 2d Sess., 203 (1980). Senator James A. McClure has expressly stated that the Corporation
is not to play an active role in the operations of synthetic fuels projects; see Opening Remarks of Senator James A
McClure, Confirmation Hearings on Synthetic Fuels Corp. Board of Directors Nominees, Senate Energy Committee,
Sept. 10, 1981.

125The notion of an independent, government-sponsored, {ixed-life entity hmited_in function to the development
of domestic allernative encrgy resources, including synthetic fuels, can he traced o a legislative proposal generated hy
the stall of then-Vice President Rockefeller in 1975 and submitted to the, 94th Congress by then-President Ford. See
Congressional Quarterly, Inc., Almanac, Vol. XXXI, at 268 (1975); See also, SUBCOMMITTEE ON SYNTHETIC
FUELS, SENATE COMMITTEE ON THE BUDGET, 961th Cong.. 1st sess., REPORT ON SYNTHETIC FUELS.,
(Comm. Print 1979); Opening Remarks of Senator James A, McClure, Confirmation Hearings on Synthetic Fuels
Corp. Board of Directors Nominees, Senate Energy Commiuee, Sept. 10, 1981,

24 The purpose of Tile T of the ESA “is (o accelerate the development of a synthetic fuel industry in the United
States.”” H.R. Rep. No. 96-1104, 96th Cong., 2d Sess. 185 (1980). Private development of synthetic fuels cannot be
relied on because of the uncertain economics, the profit-making focus of private concerns, high costs, and technologi-
cal uncertainties. See. The White House, “The President’s Program For United $iates Energy Security: The Energy
Security Corporation™ -7 (1980).

125 The Corporation is capitalized with Treasury notes, secured by obligations of the Corporation wsclf. ESA,
supra, note 105, § 151,42 U.S5.C. § 8751 (1980 Supp.). These funds are authorized and appropriated not on an annuil
hudger basis but on an unrestricted basts.

12°See ESA, supra note 103, § 126(b).(«). 42 U.8.C. § 8722 (b), (¢)(1980 Supp.).

WESA, supranote 105, § 116, 42 TS § 8712 (1980 Supyp.).
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Prior to last November's elections, former President Carter installed a Board
of Directors, headed by Chairman John C. Sawhill, under his recess appointment
authority. On November 21, 1980, the SFC issued its first solicitation of applica-
tions for financial assistance.!?® With a new Administration in the White House,
the resignations of the Carter-appointed SFC Board Members were accepted on
January 30, 1981.

President Reagan then nominated Edward Noble, a Tulsa, Oklahoma o1l
executive, as the Board’s new Chairman and on May 14, 1981, Mr. Noble was
confirmed by the Senate. Four additional nominations have been announced:
Robert A. Monks, Chairman of the Board of the Boston Company, Inc.; Victor
Schroeder, Manager of Development for the Atlanta Appeal Mart and Executive
Director of the Peachtree Center; V.M. Thompson, Jr., Chairman of the Board of
Utica National Bank and Trust Company of Tulsa, Oklahoma; and C. Howard
Wilkins, who was Vice Chairman of the Board of Pizza Huts, Inc. and is currently
Founder and Managing Partner of the Maverick Company of Wichita, Kansas.!®
There has been considerable pressure to include at least one Rocky Mountain
member on the Board; apparently to make way for such an action, the previously
announced intention to nominate Donald Santarelli as a Director was rescinded.'3°

While the identity of the Corporation’s management has changed, the initial
solicitation of proposals has remained in effect. By March 31, 1981, the closing
date of the initial round, the SFC had received sixty-three proposals, chiefly
involving projects for tar sands development, coal gasilication, coal liquefaction,
and oil shale extraction, and representing most of the nation’s major energy
industry participants.'3! Under the original terms of the solicitation, the SFC was
1o examine these proposals and select from among them those projects that offered
the greatest likelihood of reaching fruition within the terms set forth in the Act.!?2
The Corporation would then request further information from these project
sponsors and negotiate with the most promising toward the issuance of financial
assistance commitments.

In an apparent change of direction from this strategy, the Corporation staff
sent letters in early July to all project sponsors requesting substantial additional
information.'®? Detailed data is requested in the areas of finance, marketing, tech-
nical matters, cost, siting, environmental and socio-economic impacts, and man-
agement. The level of detail is comparable 10 a feasibility study. No deadline is
indicated. In addition to this request for information, there are also indications

12" [nitial solicitation For Proposals For Financial Assistance For Synthetic Fuels Projects,” The United States
Synthetic Fuels Corporation (Nov. 21, 1980}, 45 Fed. Reg. 79965 (Dec. 2, 1980).

123See Press Release, Office of the Press Secretary, The White House (May 8, 1981). The Senate Energy Committee
held confirmation hearings on the nomination of the four Board members on Sept. 10, 1981,

30Following Santarelli’s designation for nomination, Western Republicans in the Senate expressed their displea-
sure in view of the fact that there would be only one vacancy on the Board if the current nominees are confirmed.,
which would be required to filled by a non-Republican. Thus, in order for there to be a board member from a Rocky
Mountain State it would have been necessary to nominate a Democ rat from that region. See Congressional Quarterly,
July 25, 1981, at 1341.

131See 61 Proposals Submitted to the Synthetic Fuels Corporation.” United Stiates Synthetic Fuels Corporation,
April 1, 198]. (Two additional applications were accepted for review under the initial solicitation.)

132See " Assisting the Development of Synthetic Fuels,” The United States Synthetic Fuels Corporation, January,
1981.

133S¢ee *‘Specific Information Requested From (Name of Applicant) to Assist the United States Synthetic Fuels
Corporation in the Phase I Evaluation,” The United States Synthetic Fuels Corporation, July, 1981. This request and
the accompanying leuer from Ralph L. Bayer, Assistant Vice President for Project Development, indicated the SFC
management’s desire for “further information” in "a number of areas.”
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that the solicitation may be re-opened and that projects may be evaluated competi-
tively by resource category rather than individually.

B. The Operating Approach of the SFC

The incumbent Chairman of the SFC, Edward Noble!3* has been reserved in
providing public indication about his intentions in managing the Corporation.!3
His involvement with the Corporation commenced early in the Reagan Adminis-
tration when he served as Chairman of the Transition Task Force for the Synthetic
Fuels Corporation,'? which was then operating under the Carter-appointed
Chairman and Board of Directors.!37 Several press reports indicated that the Tran-
sition Team’s final report recommended the abolition of the Corporation, consist-
ent with the general energy policy views of the individuals managing the transi-
tion for President-elect Reagan.!®® In light of the basic theory that, freed of
regulatory constraints, energy prices would rise to a level sufficient to bring about
a long-term balance between energy supply and demand, there was considered to
be little need for the kind of governmental assistance represented by the Synthetic
Fuels Corporation.

For some period of time the intentions of the Reagan Administration regard-
ing commercial development of synthetic fuels have remained unclear. They now
appear to be emerging. The President recently met with his senior energy advi-
sors'3? to discuss the three leading projects under the Interim Program!# and the
options for proceeding. Late in July he personally intervened to resolve an inter-
nal dispute among his senior energy advisors and authorized the DOE to enter
into an agreement to provide purchase commitments and price guarantees for
Union Oil Co.’s $2 billion Colorado oil shale plant. On August 5, the President
also approved loan guarantees to the Great Plains coal gasification project and to
the Tosco Corp. for its participation in the Colony oil shale project.

131Noble, 53, has experience in several business ventures: a manufacturing concern, a motel chain, and a family-
controlled oil company.

135N oble has heretofore 1ssued remarks concerning his views toward particular projects only through the Corpo-
ration’s public affairs official. Sce, e.g., “Sponsors Urge Speedy Decision On Great Plains,” The Oil Daily, July 9,
1981, a1 2, col. 5; he is reportedly " playving his cards close 1o his vest on what specific decisions he wants the $20 billion
corporation to make.” “*Noble Waits on Synfuels Corp. Decisions,”” the Oil Daily, July 10, 1981, at 2, col. 3

135The Transition Team members concerned with the policies surrounding the Synthetic Fuel Corporation
included Chairman Noble and Board-nominee Schroeder.

BTPresident Carter had made interim appoinuments to the Corporation Board which included John Sawhill,
Chatrman, and Directors Catherine Cleary, a professor at the University of Wisconsin, retired American Telephone
and Telegraph Chairman John DeBuus, AFL-CIO President Lane Kirkland, and Equitable Life Assurance Co.
officer Frank Savage. These Directors submitied their resignations to President Reagan, who accepted them on
Janauary 30, 1981.

138ee “SFC To Focus On Economically Competitive Projects.”” Oil & Gas Journal, June 29, 1981, at 86; see also,
Energy Users Report, Dec. 4, 1980, at 21.

133The Cabinet Council on Natural Resources and the Environment was convened on July 22 and on July 29 the
President announced his initial decision. See Washington Post, July 30, 1981, at 2, col. |, Wall St. J., July 30, 1981, at
7, col. L.

130 These include the Great Plains high-Buu coal gasification project and oil shale projects sponsored by Union
01l Co. and the Tosco Corp. The $2.8 billion Great Plains project would produce 125,000 Mcf of high-Btu synthetic
gas from 22,000 tons of North Dakota lignite coal daily, using the Lurgi method of coal gasification; the Union
project is a two-phase project that would produce a total of 50,000 barrels of shale oil from 80,000 tons of oil shale
daily, using Union's retort process. at a projected cost of $2 billion: the Colony Project (of which Tosco and Exxon
are project partners) would produce 47,000 barrels of shale oil from 66,000 tons of oil shale daily, utilizing Tosco’s
retort technology, at a cost of $3.4 billion. The Interim Program. which was to have functioned unti} the Presidem
declared the SFC fully operational, ESA, supra note 105 § 104(k), was effectively terminated on August 5, 1981,
immediately following the Department of Energy’s issuance of [inancial assistance commitments o the three leading
projects undes the program. See Department of Energy Press Release, Aug. 5, 1981.
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As Chairman-designate, Noble was particularly cautious in commenting
publicly on the Corporation and its activities. In the course of his confirmation
hearings, his comments were unusually general in nature.!*! Maintaining a low
profile after his confirmation by the Senate, Noble has made few public state-
ments. Among them, however, were remarks attributed to him in the New York
Times questioning the need for the establishment of synthetic gas plants!*2—made
at a time when the Administration was considered to be very close to signing a $2
billion loan guarantee agreement with the sponsors of the Great Plains project.!4?

In recent testimony to Congressional Committees, Chairman Noble has given
assurances that he will carry out his mandated responsibilities. He also continues
to express his view that the Corporation should operate in a conservative manner;
he has stated his goal as being “‘to remain small, intense and short-lived, getting
the job done ... and then going out of business.”’144

The Secretary of Energy (along with key members of the House and Senate)
has continued to advocate committing funds promptly to the first group of pend-
ing projects and moving ahead with the federal effort mandated by the Energy
Security Act. Other members of the Administration have expressed reservations,
many of which were directed to the Interim Program. One guide to the Reagan
Administration’s synfuels policy is the recently released National Energy Policy
Plan.!% The Section of the Plan that deals with synthetic fuels states:

The Administration has restructured the National Synthetic Fuels Program to rely more
heavily on private investment initiatives and less on the general taxpayer. Responsibility
for commercializing the technologies of alternative fuels is shifting to the private sector,
with potential support from the Synthetic Fuels Corporation.!*

Judging from this statement of policy and the positions taken by officials
with responsibilities connected with synthetic fuels, this Administration will be
substantially less active in supporting synthetic fuels commercialization than the
previous one. Project sponsors interested in taking advantage of the support
available through the SFC can expect to have to meet rigorous standards applied
pursuant to a reasonably narrow reading of the Corporation’s mandate. The
continuing interest of synfuels advocates in the Congress will probably serve to
soften this inclination to narrowness,'4’” but the net effect will be that the role of

1 Statement of kdward E. Noble Belore the (Senate) Commuittee on Energy and Natural Resources,” May 13,
1981, at 4. Noble expressed the view that the Corporation should act as the ““catalyst to getting a new indusiry up and
running.

142See “*Synthetic Fucl Chief Doubts Gas Need,” N.Y. Times, June 22, 1981, at DI, col. 3.

13See, “U.S. Readies Grants to Synfuels Projects Amid Fears Program Is Being Demoted,”” Wall St., June 19,
1981. at 9, col. 1.

44Statement of Edward E. Noble Before the Subcommittee on Fossil and Synthetic Fuels of the Committee on
Energy and Commerce, July 9, 1981, at 2; sec also, Statement of Edward E. Noble Before the Committee on Energy
and Natural Resources, U.S. Senate, May 13, 1981, at 4 (“the private sector should take the next step”): Statement by
Edward E. Noble Before the Subcommittee on Energy Development and Applications and Subcommittee on Investi-
gations and Oversight of the House Committee on Science and Technology, July 27, 1981, at 2 (“We intend 1o use
minimum government involvement and concentrate on durable and ultimately viable projects.™).

'**National Energy Policy Plan-111, United States Department of Energy. July, 1981,

Us1d. at 11.

Senators McClure and Domenici visited with the President personally to urge him 0 approve financial
assistance from the Department of Energy to the leading synthetic fuels projects. See “McClure Reportedly Pledges to
Hold Hearings Soon on Synfuels Corp. Nominces,"” Synfuels, August 7, 1981, at 3; “‘Reagan Hears Strong Support
For Interim Program, But Defers Decision,” Synfuels, July 24, 1981, at 1.
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the federal government will be significantly less active than expected and intended
when the authorizing legislation was enacted.

A working majority of the SFC’s Board of Directors!4® appears likely to follow
Chairman Noble’s lead in policy matters with the result that the SFC under his
leadership can be expected to follow a conservative operating approach. With
respect to its financial assistance capabilities, the expectation is that the SFC will
emphasize contingent liabilities, 1.e., loan guarantees and price supports, over the
alternatives of loans, purchase commitments, joint ventures!* and development of
government-owned company-operated facilities (so-called GOCQOs).!50

If the operating approach of the Corporation were to be one of applying the
authorities and resources that it has with a sense of urgency and without departing
widely from the original concept of its purpose and approach, the SFC could
obviously make a substantial volume of synthetic products economically viable.
Of the 63 pending applications for various forms of Corporation support,!s! a
substantial number are mature projects and are sponsored by major energy corpo-
rations. It is reasonable to expect that many would operate successfully if con-
structed. Appropriate assistance, tailored to the individual projects and the pro-
ducts involved, could almost certainly serve to make synthetic products competitive
with natural gas and crude oil.

The question is to what extent the SFC, under its new leadership and in a
changed environment, will choose to apply its resources and leverage to make a
substantial number of proposed projects sufficiently atiractive so that they can be
financed, constructed, and brought into operation.'s? If the SFC chooses not to,
the authorities and resources provided under the Energy Security Act will, in
effect, be largely unavailable to the industry. A rigidly conservative approach by
the Corporation could mean that its involvement would be limited to a small
number, perhaps no more than six to twelve, of the early projects, covering the
major synfuels resources.

Because of the central role of the Corporation regarding the federal govern-
ment's involvement in synfuels commercialization, it is of obvious importance to
poteniial project sponsors to remain in close touch with developments as the
SFC’s new management gets under way. Clarification on the matters of operating
policies, opportunities to make application, requirements for information, key
staffing and time schedules will be occurring steadily over the next several
months.

A majority of the Board membership constituies o quorum. ESA. supra note 105, § 116(¢). See note 129, supra.

WSection 136 of the ESA, supra note 105, authorizes the SFC o enter into joint ventures for synthetic fuel
projects but limits the Corporation o linancial participation in such projects. Id., § 136(¢). These projects are not
expected 10 be a prominent aspect of the SFC's operations.

130 The SFC is authorized o enter into “Corporation construction projects,” which would be owned by the
Corporation but constructed and operated by a contractor, but only prior o approval of the comprehensive strategy
1equired o be prepared and submitted 1o Congress by § 126(b), () of the ESA, supra note 105, lor one-of-a-kind
technologies and only after no paracipant could otherwise be fTound who would be willing 1o proceed under any of
the other forms of linuncial assistance provided for in the Act. See, ESA, supra note 105, §§ 126(a)(1)(B), 141-145.

1215ee 61 Proposals Submitted to the Synthetic Fuels Coporation,” United states Synthetic Fuels Corp. Release,
April 1, 1981, (T'wo additional applications were accepted tor review under the inital solicitation.)

" The Corporation has recendy issued a requst for supplemental information from those project sponsors who
have submitted applications for assistance, See note 133,
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I1I. CONCLUSIONS

As one reviews the various federal laws, programs and regulations that have
the potential to advance commercial-scale synthetic fuels projects by making their
product more competitive in the energy marketplace, it is necessary to consider
not only what authorities exist but how they are likely to be used. In the present
circumstances it is unlikely that governmental actions in the form of import
controls, pricing policies, or fuel use regulations that would potentially benefit
synthetic products over competing conventional products will be taken. In some
instances the Administration has evidenced an intent to hold the authorities in
reserve, in others it is likely that outright repeal will be proposed. In all instances
the guiding policy of the moment is to reduce the role of the federal government to
a low level and to allow the forces of the so-called “‘free market” in energy to
operate.

However, there is no certainty that major variables in energy will remain
unchanged or that situations in which the Administration is willing to have the
government take a more active role may not arise. Due to the basic dynamics of
government action, this prospect 1s particularly strong where the authorities
required for action are already in existence.

Especially in the case of the incentives to commercial development provided
through the Synthetic Fuels Corporation there is a significant constituency for
action both inside and outside of government. Although the conservative instincts
of the present Administration will inevitably be reflected in the way in which the
Corporation does business, there will be strong countervailing forces. Accord-
ingly, it is reasonable to expect that a significant portion of the originally
intended level of activity by the Corporation will in fact take place.

The Energy Security Act confers ample authority on the Synthetic Fuels
Corporation to facilitate significant levels of investment in synthetic fuels produc-
tion and enhance the marketability of the products. The Chairman and Board of
Directors play a crucial role in shaping the policies of the Corporation, and the
extent to which synthetic fuels are truly made more competitive through Corpora-
tion assistance will depend heavily on the particular manner in which these
officials interpret their statutory mandate and implement the policies set forth in
the Energy Security Act.!%?

The underlying premise of that Act, that market forces alone would not
ensure the development of a synthetic fuels industry soon enough or to the extent
necessary to protect the nation’s energy security, and that it is vital that the federal
government act to remedy this deficiency, continues to have broad appeal in
Washington. Present indications are that Edward Noble, the incumbent SFC
Chairman, may take a conservative view of the Corporation’s role and objectives.
However, there will also be significant contending forces at work and the Admin-
istration has already shown a willingness to respond to pressures brought by key
members of Congress who support a more aggressive federal role in the develop-
ment of a number of commercial-scale synfuels projects. In these circumstances,

1338ee note 123, supra.
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synthetic fuels project sponsors should continue to treat the Corporation as a very
significant potential source of support in terms of providing a competitive edge
for synfuels products seeking entry into the nation’s energy market, while at the
same time recognizing that its management is likely to be both conservative and
demanding in dealing with applicants for assistance.

Those interested in the development of synthetic fuels and their potential
markets thus should pay careful atiention to the ways in which each of the various
federal authorities discussed above function, and how those functions change. In
the immediate future this will be especially true of the entity with the lead role, the
Synthetic Fuels Corporation.



