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W HEN POLICIES ARE implemented through broadly applicable rules and 
orders, the need for generality prevents the policymaker from taking 

into account and providing for all of the possible situations to which his 
pronouncements will apply. Inevitably, general rulemaking is accompanied 
by claims of unique hardships and inequities in individual cases. Thus, the 
very quality of rulemaking which makes it attractive as a method of policy- 
making-its generality-is also its major source of criticism. One solution 
to this problem is to establish a procedure which permits individuals to 
apply for exceptions or  variances from general rules on a case-by-case basis. 

Such an  "adjustments" procedure is mandated by section 502(c) of the 
Natural Gas Policy Act of 1978 ("NGPA") for persons who desire to seek 
relief from any rule or rule-like order, other than certain emergency orders, 
issued under the NGPA.' This article discusses section 502(c), its historical 
antecedents, and the implementing regulations issued by the Federal Energy 
Regulatory Commission ("FERC" or "Commi~sion").~ It also analyzes the 
nature of the adjustments process and considers several major legal issues 
that are likely to arise under the statute and the Commission's regulations. 

In order to provide for relief in special cases arising under rules and 
orders having the effect of rules, section 502(c) of the NGPA requires the 
FERC and other agencies implementing the NGPA to establish procedures 
"for the making of such adjustments, consistent with the other purposes of 
this Act, as may be necessary to prevent special hardship, inequity, or an 
unfair distribution of burdens." T h e  NGPA's adjustments process encom- 
passes requests for "an interpretation, modification, or rescission of, excep- 
tion to, or exemption from," applicable rules or orders promulgated under 
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'15 U.S.C. 5 3412(c) (Supp. 11, 1978). Sevt~on i 0 2 ( c )  is not applicable to orders issued under sections 301, 302, 
and 303 of the NGPA, 15 U.S.C. $ 5  3361 -3363 (Supp. 11, 1078) 

218 C.F.R. 95 1.40-1.41. This article focuses on the procedures lor adjustments requests initiated under section 1.41 
and continuing through review proceedings under section I .4O. I t  does not extend to the procedures in I8 ( : .F .R.  $ 4  1.42 
and 1.43 for obtaining interpretations and declarat~~ry ~ ~ r d e r s .  We, n ~ ~ t e ,  however, that the (:ommission Staff has dis- 
cretion to treat an application for an adjuslment as a request for an interpretation, in whkh case the parties will be 
notified and the adjustment proceedinp will be stayed pending issui~nre 01 the interpretation and a request by the 
applicant for reopening. 18 C.F.K. 4 1.41(q). 
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that The FERC's rules for considering and granting or denying ad- 
justment requests are contained in sections 1.40-1.41 of the Commission's 
Rules of Practice and P r ~ c e d u r e . ~  

There is nothing new about a decisional structure consisting of general 
rules subject to individual exceptions. Section 502(c) has its direct antecedents 
in adjustments procedures implemented by the Office of Hearings and Ap- 
peals ("OHA"), a quasi-independent body within the Department of En- 
ergy ("DOE"), and by its predecessors in connection with the regulation of 
the petroleum i n d ~ s t r y . ~  Other Federal agencies also have adjustment-type 
mechanisms for granting individualized exceptions or variances from general 
rules or  standard^.^ Further, the Commission itself and its predecessor, the 
Federal Power Commission, have recognized the need for granting extra- 
ordinary relief from general curtailment classifications7 and for allowing 
individual applications for rates in excess of area and national rates estab- 
lished by rules.8 

Nevertheless, for the FERC and for practitioners before that agency, 
section 502(c) is distinctive in its potential for procedural informality. Sec- 
tion 502(c) states, with respect to procedure, merely that the procedure for 
reviewing adjustments requests must include "an opportunity for oral pres- 
entation of data, views, and arguments." In selecting that language, Con- 
gress closely paralleled the Administrative Procedure Act's ("A.P.A.'sm) 
description of informal rulemaking  procedure^,^ and it clearly set the mini- 
mum procedural requirements below the level prescribed by the A.P.A. for 
formal rulemaking and formal adjudication.1° Indeed, section 502(c) has 

'15 U.S.C. 3412(c) (Supp. 11, 1978). A case ~nterpreting similar language in section 7 of the Federal Energ) 
Administration Act of 1974, 15 U.S.C. 6  766(i)(l)(D) (Ic)76), states that an  "adjustment" is a different form of reliel 
from "an interpretation, modification or rescission of, exception to, or exemption from" a rule or  order, t .e . ,  that the 
statute includes the latter phrase not to define "adjustments" relref, but to add to it.  Delta Rejnrng Co.  v .  FEA, 559 
F.2d 1190, 1196 (TECA 1977). Accord New England Pelroleurn Corp.  v. FEA, 455 F. Supp. 1280, 1289-99 (S.D. N.Y. 
1978). Another court, interpreting similar language in section 5OJ of the Department of Energ) Organization Act ( D O E  
Act), 42 U.S.C. 6  7194 (Supp. 1, 1977), found that the reference to interpretation, modification, etc. constituted a defi- 
nition of the concept of "adjustments" relief. Texaco, Inc, v .  DOE, 460 F.  Supp 339 ( D  D.C. 1978) appeal dorkeled, 
Nos. 79-1643, 79-1652 (D.C.  Cir. June 26. 1979). For purposes of this artlcle we treat the concept of an  adjustment as 
including interpretations, modificat~ons, rescissions, exemptions, and exceptions. 

'See footnote 2 ,  supra. T h e  Department of Agriculture, which is responsible for defining and certifying essential 
agricultural uses under title 1V of the NGPA, has also issued regulations governing requests for adjustments and inter- 
pretations under section 502(c). See 7 C.F.R.  Part 2901 (1979); 14 Fed. Reg. 55802 (Sept. 28, 1979). In addition, the 
Economic Regulatory Administration, which is responsible for establishing curta~lment priorities under title I \ ,  has 
proposed regulations to implement section 502(c). 44 Fed. Reg. 27676 (May 11, 1979). However, no final regulations 
have yet been issued. 

SSee discussron pages 87-90, infra. 
6See, c g . ,  30 U.S.C. 6  81 1(c) (Supp. 1, 1977), or amended by the Federal Mine Safety and Health Art Amend- 

mentsof 1977, Pub. L. No. 95-164, § 201, 91 Stat. 1290. 
'See 18  C.F.R.  6  2.78(b). 
USee, e .g . ,  I 8  C.F.R. 6  2.56a(g). See generally Permian Basin Area Rale Cases, 390 U S .  747, 770, reheartng 

denied 392 U.S. 917 (1968); Tenneco Oil Co.  v. FERC, 571 F.2d 834 (5th Cir.), cerl. dismrrsed. 439 U.S. 801 (1978) 
"The Administrative Procedure Act provides that, in ruiemaklngs which are not required to be made on the 

record after opportunity for hearing, "the agency shall give interested persons an  opportunity to participate in the rule- 
makrng through submission of written data, vrews, or  arguments, with or without opportunity for oral presentation." 
5 U.S.C. g  553(c) (1976). 

'"See 5 U S.C.  $ 6  554, 556, 557 (1976). 
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introduced into the Commission's practice and procedures the potential for 
informal proceedings largely outside of the A.P.A.-informal adjudications." 

T o  parties and practitioners before the FERC, accustomed to resolving 
individualized cases through the mechanism of formal adjudication, the ad- 
vent of informal adjudicative proceedings is a far reaching development. Like- 
wise, to an agency whose critics have complained of the slowness and burden- 
someness of its formal adjudicatory procedures, section 502(c) presents the 
opportunity to experiment with less formal and, one hopes, more stream- 
lined procedures for resolving individualized problems arising under the 
general rules implementing the NGPA.'? However, the selection of less 
formal procedures should be viewed as somewhat experimental. T o  the 
extent that the adjustments process is characterized as informal adjudica- 
tion, as opposed to rulemaking or formal adjudication, one moves outside 
the A.P.A.'s relatively clear procedural requirements, into imperfectly 
charted procedural territory. In this new field, hybrid procedural guidelines 
for the Commission's adjustments process may evolve from the decisions of 
reviewing courts. 

It  is likely that the section 502(c) adjustments process will become a 
significant new procedure at the FERC. Given the complexity of the 
NGPA and the fact that its rules apply broadly to large classes of persons, 
one can expect many parties to seek adjustments as the process becomes 
more generally understood. Already these procedures have been extensively 
used. In the first year of their operation, the FERC docketed over 100 
applications for adjustments, and final or interim orders have been issued 
in many cases. A significant number of pipelines, producers, and distributors 
have filed applications for adjustments relief from a variety of regulations.I3 
In addition, applications for adjustments from incremental pricing rules under 
Title I1 of the NGPA have been filed by several individual end users.I4 Also, 
end users, whose only recourse from curtailment previously would have been 
the extraordinary relief procedures under section 2.79 of the Commission's 
rules, have employed the adjustments process to seek relief from curtailment 
plans adopted under Title IV of the NGPA.I5 Moreover, some of the ad- 
justments proceedings are becoming adversarial in nature, as parties opposing 
relief seek to protect their interests.I6 Thus, practitioners before the FERC 

"See Byse, The Deparlmenl oJ E n e r o  Orgonrzalron Arl: Strurlure and Procedure, 30 ADMIN.  L .  REV. 193, 
213-17 (Spr~ng 1978). 

Although informal adjudications may be new to the FERC, they are not new to the Governmen1 as a whole. It 
has been estimated rhat "the phrase 'informal adjudication' describes about 90 percent of what the government does 
with respect to individuals." Verkuil. A Study oJ InJormal Adjudiraf~on Procedures, 4 3  C'. CHI.  L .  REV.  739, 741 
(Summer 1976). 

' T h e  extent to which informal adjudicative procedures may be employed under the Natural Gas Act, 15  U.S.C. 
5 5  717-717w (1976), is beyond the scope of this article. However, the possibility of such a development should not be 
rejected out or hand. See generally Second National Natural Gas Rate Case, 567 F.2d 1016 (D.C. Cir. 1977), cerl. denied 
435 U.S. 907 (1978). 

"See, e.g., Cities Senice Gas Co. ,  FERC Dkt. No SA80-30, (curtailments); Midwestern Gas Transmission Co. ,  
el a [ . ,  FERC Dkt. No. SA80-ll (incremental priring); Loursiana General Petroleum Corp., FERC Dkt. No. SA80-68 (rc- 
covery or section 102 prices). 

l4See, e.g., World Color Process, Inr., FERC Dkt. No. SA80-65; The Jim Dandy Co. ,  FERC Dkt. No. SA80-66. 
"See, e.g., Panhandle Eastern Ptpe Line Co. ,  (Anchor Hocking Corp.), FERC Dkt. No. SA80-41. 
I6See, e.g., "Order Granting Petitions to Intervene," Southern Natural Gas Co . ,  FERC Dkt. No. SA80-59 

(Jan. 31, 1980); Letter Order Granting Interventions, Panhandle Eastern Prpe Line Co. (Anchor Hocking Corp.) ,  FERC 
Dkl. No. SABO-41 (Jan. 16, 1980). 


















































