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Interest in developing supplemental sources of petroleum and natural gas, 
and in finding more efficient processes to utilize these resources, has reached a new 
plateau in  both the public and private sectors of the 1J.S. economy. Congress has 
created a new institution-the Synthetic Fuels Corpor-ation-to facilitate the 
development and financing of demonstration syntheric rue1 plants.' Energy firms 
are inrreasing their research and development activities involving the commer- 
cialization of synthetic fuel technology and the increase in efficiency of energy- 
consuming appliances. In rcgard to federal regulation of the natural gas industry, 
the Federal Energy Regulatory Commission (FERC)? continues to certificate 
jurisdictional pipeline facilities and set rateF ' . t r  natural gas curnpanies in juris- 
dictional salrs.3 Inrreasingly, concern for maintenance of adequate natural gas 
supplies has led FERC to take regulatory action involving new technologies in 
both certification and ratemaking contexts. 

In creating the Synthetic Fuels Corporation in 1980, Congress delegated 
responsibility to develop a comprehensive strategy to achieve a specified national 

*Fourth-year JD/RISFS Student. Georgetown Ilniversit) Law Center; B.A. ,  Kent Srate University, 1976. 
"'Synthetic fuel" relcrs to a variety of r~onnuclear ,  non-solxr energy prodt~cts which can 5erre as suhstitures for 

petroleum o r  natural gas. Alter a n  inauspicious heginning in the 19205, the L'.S. synfuel industry has grown in 
rc)n j~~nct ion  with tncreasing Federal tnvol\'ement and risi l~g concern over import dependence and oil prices. See 
,qenernlly Hardcastle, P r~mzng  the Pump: The Costly Chen~jsfry o j  Sy11the11c Fuel, 2 Science 58. 61 (Jalr./Fch. 1981). 
T h e  Federal Non-Nuclear Lnergy Research and Developrne~rt Act o l  1974. Pub. I.. No. 93-577, 88 Stat. 1878 (1974), 
authorized the E n e ~ ~ y  Rehearch and Development Administration to o rgan i~e  govrrnrnrnt-owned conuactor- 
operated corporations to undertake energy research arlddevelopnient in synthetic luels tc.chrlology. Federal financial 
:~sa is~ancr ,  in the lorm 01 loan guar;ttltees, was later authorized to I)e ;~dnlinisterrd hy the Depa~  tlnent o l  Energy on a 
case-by-case basis, with the approval o l  both Houses o l  Cimgress needed belore a loan guarantee could he granted lot 
any demonstration f;~cility costing in exccss o l  $50 million. Ser Puh. L. No. 95-238. 92 Star. 4 7 ,  70 (1978). With this 
lederal encouragement, synthetic lurl trchlit>logy progressed through the 197Gs, but operational exprrirnenta to test 
commercial viability were infr-equcmt. 

In the e:~rly 19HO5, first generattor) svnluel tecllnologics-includi~ig coal gasific;lrior~ and liquefaction, surface 
oil shale retorting, and production o l  lucl oils and eth;trlol lrom bionras-are con51dered to he currently o r  i m n ~ i -  
nently available for (ommercial use. Stokes, Synlhetzc Fuels ol the Crossroad, Tech. Rev., Aug./Scpt. 1979, at 25.29; 
S. Kep. No. 397.961h C:orlg., 1st Sesa. 134 (1979). Emphasizing suc l~  prorrases, the I1.S. C:ong~rc\ 11;1\\rd the Energy 
Security Act nl 1980, Pub. L. No. 96-294, 94 Stat. 61 1 (1980) ( to  be codilied at 42 U.S.C. ji 8701 el seq.), creating a 
rlauonal synthetic luels production goal 01 the equivalent 01 500,000 barrels o l  oil per day by 1987 and 2,000,000 
barrels pel day by 1992. T h e  Act rsc~blished thc Synthetic Fuels (:orporation and author i~ed $19 billion in finar~iial  
support for a n  elfort that could ultimately cost as  much a5 $88 billton. See Ciontratto, A B~l l ion  Here, A Bzll~on 
7'hrre-,4 Review ond Arralvsi~ o i  Sy7rlli~ti( F~cclc 1)er~rlopmcnl lrnrler Tille I u( the Enrrgy S rc~~rz ty  Act, 1 Energy 
L. J.  233 (1980). 

T h e  Re : t~an  i\drninistration h;~s proposrd hudget cut\ to 111ost cynlurls programs as part o l  its li\cal rrstri~int 
strategy. However, the Department o l  Energy has assured the sponsors ol ;it least one major project, the Great Pliril~r 
coal gasification plant. that a previous commitment lo1 a $1.8 1)illion loarl guarantee will he honored. \\h.sh. Star, 
Feh. 21, 1981, a t  D l .  Sre a lsoThe E c o n o ~ ~ ~ i s t ,  Frb. 28, 1981, at 27, col. 2. 

2 T l ~ e  lunctions or the Fedcral Power Commission (FPC:) rwre transfcr~ed to the Secretary of Energy, or, in thr  
casr 01 r:~tcmaking :~uthority under both the Federal Poa.?r Act and the N a t u ~ a l  Gas Act, to thc FERC within the 
Departnimt o l  Energy. as part o l  the cr f i~ t ior~  of that department. Pub. I.. No. 95-91,91 Stat. 555 (IYi7) (codtfied at 42 
[J.S.C. ji 7101 el sey.). T h e  FPC and FERC will hr rele~red to interchanyeahly in this note as "the Commission," 
unless grrater specificit) is required. 

'A "jurisdiction;~l pipeline" transports n;ttural gas in interstate commerce and is therelore suhject to FERC 
certilicarion. "Jurlsdiction:~l salec" refer to interstate sales lor resale, whtch are subject to Comnlissiorr rate regula- 
tion. Fedrral Power Corn~nission v. Louisi;~na Power & Light Co., 106 U.S. 621,623 n.1 (1972). 
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synfuels production goal.4 Coal gasifications is one of the many synfuel processes6 
which the Corporation is to accomodate with its available financing tools-price 
guarantees, purchase agreements, loan guarantees, loans, and joint ~ e n t u r e s . ~  In 
contrast to the promotional authority of the Corporation, the regulatory authority 
of the Commission in synfuels is limited to its statutory responsibilities in certifi- 
cation and ratemaking affecting jurisdictional companies. Under Section l (b)  of 
the Natural Gas Act,s the Commission has jurisdiction over the transportation of 
"natural gas" in interstate commerce and the sale in interstate commerce of 
"natural gas" for resale for ultimate public consumption,g and to "natural gas 
companies" engaged in such transportation and sales. Section 2 of the Act defines 
"natural gas" as either "natural gas unmixed" or "any mixture of natural and 
artificial gas," and defines "natural gas company" as a person or corporation 
"engaged in the transportation of natural gas in interstate commerce, or the sale 
in interstate commerce of such gas lor resale."I0 Section 7 of the Act provides 
FERC with authority to issue certificates of public convenience and necessity to 
natural gas companies who propose to construct or extend facilities to be used in 
the sale or transportation of natural gas." Finally, Section 4 of the Act delegates 
authority to FERC to regulate all rates and charges relating to jurisdictional 
transportation or sales of natural gas.12 Within these statutory parameters, FERC 
authority in synthetic fuel development is but a sub-issue of the larger question of 
the Commission's role in encouraging jurisdictional natural gas corrlpanies to 
contribute to the commercial development of technologies which can be used, if at 
all, only in wholly non-jurisdictional pursuits. 

In analyzing the limits of FERC jurisdiction in promoting technological 
development, the Court of Appeals for the District of Colunlbia has been con- 
fronted with Commission action in two significantly different situations: a pro- 
ceeding granting certification under Section 7 of the Natural Gas Art to admit- 

4Energy Security Art of 1980, Pub. L. No. 96-294. 33 125-126. 9.1 Srat. 61 l(1980). Sec llotc 1 s~cpra. 
T h e r e  are two basic alternatives for converting co,~l into synthetic g.1~. Low-Btu coal gas, for which lirst 

generation teclu~ologic;~l processes havr k e n  avail;iblr lor ovrr th~r ty  )e.ua, cannot b c c r o ~ l o m i ~ ~ l l )  pun~prd  th~ough  
ni~tural grir pipelines. This alternative is thus litnitrd in appl i~at ion to industrial pli~ntr and clcctric I)owelplar~ts, 
where the coal gas can be burned near the place of 11l;rnufacture. llcrrnan, Energy Futurr\ 402 (1977). I h e  second 
p~ocedure uses the Lurgi procrs\ to convert l ign~lr  tool intoa purilied low-Btu gas, and the h l c tha t l i l ;~ t~o~~  prcxe\r t c ~  
convert that gas into high-Blu pipeltne quality gas to;~ugrnent to \upply ol natiirirl g a s  Prop~nrr i ts  0 1  tI1c Lurgi- 
Methaniration process rstimatt. that s)nthetic gas would cost approximatrly $6-$8 prr million Bti1'5 0) the titile ol 
delivery in the rnid-1980s. Although this late is morr tI1a11 twicr that ol domestically prmluccd 11atu1.1l gab and i\ 
equivalent in ter ms o l  energy to oil at $40 per bar~el,  the gas lrom such .I project could Ix. quite cc)mpetitive with otller 
costly alternativtss, such as Alaskan natural gaa. Hardc;~stle. rufirn note 1, :I( 52. (:ost pro~ectio~is rrli~y be in.~rc u ~ i ~ t r  
since they tail to account lor thc dernand ellect 01 tlre plilnnrd deregulation 01 the p ~ i r r  ol nrw 91s  in 1985. 
Atct~rdingly, several commentators see no rconornic j~tstilication ye1 lor the (lcploymcn~ ol large-sr.11~ tolnrrlerc i;~l 
coal gasilication projects or any other non-essential enelgy project. Srr Allain, En; , r ronrn~~~lnl  1nrplreatron.s of n 
SynlArl~c Fuel Industry, 4 Harv. Envir. L. Rev. 391, 412 (19110); Ford Foundation. h u g ) :  'l'hr N r x t I ' w e ~ ~ t y  Yeills 53,  
579 (1979). 

6"Synthetic furl" and "synthrtic luel project'' i ~ rc  delined to ~ n c l u ~ l e  a vi~ricty ol subs~itiite lucla ;ind prwesrcr. 
Ser Energy Securit) Act 01 1980, Pub. L. N o .  96.291, #$ 305(a)(l)(A) and 3OH(b)(l )(A)-(C). 94 Stat. 619, 631 (1980). 

'Id.. # 305(b)(I). 94 Stat. 619. 
815 U.S.C. 9: 717(b) (1976). 
9Srr Phillips P e t ~ o l e u ~ n  Co. v. Wiwonsin, 347 11.S. 672 (1951) (hrld, FP(: lras jurisdict~on over wellhc;~d 

producers selling gas to pipeline cornpanics lor resale in ir~tcrstatr commcrcr). 
lo15 U.S.C. $ 717(a) (1076). 
"15 I1.S.C. W 7 17f(r)jl)(A1 (1976). 
!?Section 4(a) of the Natural C;is Act. 15 I!.S.C. $ 717c(a) (1976). o r o ~ ~ d c a  that "[all1 latcs and chargrs n~adc,  

demanded, or received . . . shall be just and reasonable, and any such rate or charge thdt is not just and reasonable is 
declared to I)e unlawful." Srction 5, 15 U.S.C. 5 717d (1976), i~uthorires t l ~ c  C;ommirsion to review existing later ;1111l 
set them at just and reasonable levels. 
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tedly non-jurisdictional coal gasification facilities;I3 and a Section 4 ratemaking 
proceeding allowing jurisdictional natural gas companies to recover expenditures 
for activities which, in part, involve technologies related only tangentially, if at 
all, to the jurisdictional supply of natural gas.14 The  Section 7 case has been set 
aside on review in the federal courts, while the Section 4 case is pending decision. 

Defining the jurisdiction limits between FERC and the synthetic Fuels Cor- 
poration, the United States Court of Appeals for the District of Columbia Circuit 
ruled in  Offzce of Cotzsumers' Counsel v. Federal Energy Regulatory Commis- 
sion15 that the Commission could not promote the development of coal gasifica- 
tion demonstration plants by means of certification. Congress delegated authority 
to the Commission to certificate and set tariffs for the transport and sale of syn- 
t h ~ t i c  gas only after such gas is actually commingled with jurisdictional natural 
gas. While the basic jurisdictional holding of Consumers' Counsel is solidly based 
in the legislative history of federal statutes governing energy development, the 
D.C. Circuit included significant dicta in its decision which could have serious 
ramifications for experimental natural gas research and development projects in 
general, and consumer-based financing packages in particular. T h e  court's 
admonitions, however, should not be read as reducing FERC's broad discretion in 
defining reasonable research expenditures for purposes of ratemaking under Sec- 
tion 4 of the Natural Gas Act. 

I. FERC JITRISDICTION IN THE P R O D L J ~ I O N  OF SYNFUELS 

The  D.C. Circuit held in Consumers' Counsel that FERC has no jurisdiction 
over any aspect of synthetic gas development prior to the commingling of such 
"artificial gas" with natural gas.16 The  Commission, contrary to the recommenda- 
tion of its staff, and the decision of a n  Administrative Law Judge,I7 granted a 
certificate of public convenience and necessity to the sponsors of the Great Plains 
coal gasification project to facilitate the construction and operation of the first 
commercial-sized coal gasification plant.18 The  facility, to be located in North 
Dakota, would utilize Lurgi gasifiers to produce an average of 125,000 Mcf per day 
of high-Btu, pipeline quality gas from lignite reserves contiguous to the plant 
site.Ig In an attempt to acquire FERC jurisdiction over the private sales for resale 
and the transportation of the coal gas, the Great Plains project sponsors designed 
their tariff to provide for the "salr" of the gas at a physical location beyond the 
point where the coal gas was to be commingled with natural gas. The  Commis- 
sion, in granting certification, stated that its regulatory authority over the trans- 
portation and sale of synthetic gas subsequent to creation and mixture with natu- 

130ffice o l  Consumers' Counsel v. Federal Energy Regulatory Con~nlisslon, F.2d , No.  80-1306, 
slip op. (D.C. Cir. Dec. 8, 1980) [hereinalter "Consumers' Counsel"]. See I Energy L. J. 367, 369-72 (1980). 

I4Public Utilities of the State of Colorado v .  Federal Energy Regulatory C ~ m n ~ l s s i o n .  D.C. Cir. No.  
80-1 117 (appeal docketed Jan. 25, 1980) [hereinafter "GRI"]. See I Energy L. J .  367, 367-69, 373-74 (1980). 

15C:onsun~e~s' Counsel. supra notr 13. slip op.  at 27-33. 
IGld. at 31. 
'%Great Plain> Gasilication Associates, el al. ,  FERC O p i n ~ o n  N o .  69 (No\,. 21, 1979) [hereinalter "Opinlon No.  

69"]. reh. denied, O p i n ~ o n  N o .  69-A (Jan. 21, 1980) [hereinafter "Opinion No. 69-A"], modified subjerf lo appeal. 
6Y"), reh. denred, Opinion No. 69-A (Jan. 21, 1980) (hrreinafter "Opinion No. 69-A"), modlfied subjerl to appeal, 
Opinion No. 69-B (June 27, 1980). See Zipp. The Impacl of lhe Great Plains Coal Gaszflcalion Decision on a Coal 
(;as Induslry. 105 Pub. 1Jtil. Fort. 30 (1980); Grenier and Clark, The R r l a ~ ~ o n s h i p  between DOE nnd FEKC: Innoua- 
liue Gor,rrnmenl or Inez,ifable Hmdache?, I Energy L. 1. 325. 359-64 (1980). 

'9Chnsumers' Counsel. supra note 13. slip o p a l  5-6. One Mcl is 1.000 cubic feet of <as 
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ral gas gave it "corollary authority" to use its certification powers for the purpose 
of arranging financing for, and to some extent regulating the construction of, the 
commercial-sized coal gasification plant producing such synthetic gas.20 

The  Commission's action was a significant departure from past actions taken 
under more limited interpretations of federal regulatory jurisdiction over the nat- 
ural gas industry. In Opinion No. 663,z1 the FPC had rejected an application for 
certification of the proposed Transwestern (WESCO) coal gasification plant on 
the basis that the sponsors were not and would not become "natural gas compa- 
n i e ~ . " ~ ~  In Henry u. Federal Power C o r n r n i s s i ~ n , ~ ~  the D.C. Circuit upheld the 
Commission's dismissal of those portions of the proposal pertaining to unmixed 
coal gas. A sponsor of the M'ESCO project argued in Henry, inter alia, that the 
FPC's jurisdiction extended to the production, sale, and transportation of coal gas 
prior to its mixture with natural gas in a mainline interstate system.24 Basing its 
decision on ( 1 )  the Col~gressional intent not to extend Commission jurisdiction to 
unmixed artificial gas,25 and (2) the finding that regulation of coal gas would 
constitute a true extension of jurisdiction rather than merely the filling of the 
interstices of the the court in Henry affirmed the FPC's disclaimer of juris- 
diction.27 The  Court of Appeals mentioned in dicta, however, that the "corollary 
authority" of the Commission, deribed from the requirement that the Commis- 
sion consider "all factors bearing on the public interest" in Section 7 proceedings, 
would allow the Commission to condition certificates involving mixtures of natu- 
ral gas and coal gas so as to protect the natural gas public from the impact of 
disproportionate prices.28 The  Commission's corollary authority gave it “effective 
indirect control over concededly non-jurisdictional transactions and fa~ilities,"2~ 
incidental to its jurisdiction over the interstate transportation and sale for resale of 

'OOpinion No. 69-A, supra riotr 18. at 10. 
210prnion No. 663, 50 F.P.C. 651 (1970). 
221d. at 667. 
'Wenry v. Fedrral Powrr G>rnmi\\ion, 513 F.2d 395, 405 (D.<:. C:il. 1975). 1.1) g;~in thr cerririnty ol Ird(~r;~lly 

rcgulatrd tariffs. :I sporlsor ol tlir Transwestrrn (WESCO) coal gasilicittion p~oj( . (  I h ,~d ;r\\c.~tc,cl t11;1t thr FP<:', 
jurisdir tion rrtendrd to p~oducuon .  \ale and t ranspor ta t io~~ of syrithetic coal ga\. Id. at 398. T h e  FP(:'\ d i s r ~ ~ ~ \ \ a l  01 
all portions of [he WES<;O applications 1)ertaining to c~nn~ ixed  co;~l gas was affirlnrd in H r ~ l r y .  '1'11r sporlrors 
prt,cerded wirh ;I ctrtilication al~~)lic;~tir)n for ~ l l r  lacilitirs to transport mixed ga\. Srr not(, 27 i ~ r f m .  

2 4 H e ~ ~ r y  v. Fedct;~l Power <:ornmtssion, 513 F.2d 395, 398 (D.<:. <:ir. 1975). 
Z5ld. at 999-402. Srr , e~rrr ( l l l y  1 F.V. Ko;l(-I1 Xr LV.E. Gal laghe~,  A <i)rnpilation ol the Lei$\l;ttivc llisloty 01 111c. 

Natul;ll Gas Act (1968). 
2bHerrry v. Fedrral Pow(.r <:onirnission, 513 F.2d 395. 402-403 (I).<:. <; i~ .  1975). 
271d. at 401. Alter the E'P(:'s disrn~rral ,  the project sponsor in qurstlon, ' l ' r ; ~n \wr \ t e r~~  P i p l i n e  (i)., nl~xlilicd its 

application so that it riot take title to synthrtic gas, but mrrrly trarrsporc t l ~ r  ( ~ ~ a l  g&\ c~ltcr rn ix tu~e  with I I ~ I I U I ~ I ~  g i ~ s  
lor salr dtrectly to its princ-ipal customrrs. Id. ;n 398 n.3. 'l'he FPC: larcl-gr;~ntcd r r~t i l ic ;~ t ion  11, rhe tl-:t~isportation ;rrld 
salr of coal gas irndrr this amc,nded proposal i n  O l in ion  No. 728. ' l ' ranswcrer~i <:o;11 G ; ~ s i l ~ c ; ~ t i o ~ ~  (io.. rl a / . ,  5:) 
F.P.C. 1287 (1975) [herrinafter "Order No. 728"], mod. on  reh., Opinion No. 728-A, 54 F.P.C. 2'118 (1975). 

l 'hr WESCO project was never cornpletrd, ostrnsibly due  to thc l i na l~ ( ing  ancl crrdit turns itiipo\rd 11y tlrr 
FPC. See Wall St. J . ,  Mar. 21, 1979, at 4, rol. 1. Onr  partictprrnt in ~ h c  proj t ' r t ,~ I ' r ;~~~swt~st r~n ,  wrote oil \om? $12.7 
million in associated costa in 1977. Scr 'I'ranswestrrn Piuelinc <;o. v. E'rrleral Encl-ev Rrt.crl;~to~\. <:or~l~rlissio~r. 626 ~~ -~~ ~ - . 
F.2d 1266, 1267 (D.(:. Cir. 1980). 

ZaHrnry v. Frdrral Power <:ornlnission, 513 F.2d 395, 403 (D.<;. Cir. 1975). 
'91d. a t  404, citing P;rnhandle Eastcm Pipe Line Co. v. F r d r ~ a l  Po\ver <:ornmi\sion, 359 1:.2d 675. 689 (8th ( : ~ r .  

1966) (hr ld ,  FPC's jurisdiction extended to ~erti l icatrs f o ~  the transportation ol n a t u ~ ~ l  gas bc.;tring hcltcrm to ;I 

helium extraction p h n t ,  alttir~ugll involving a nori-jurisdictional s;rlr to ,I non-jurisdic tional facilit! ). 
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mixed synthetic and natural gas.30 The  limits of this transactional theory of juris- 
diction were left for future delineati0n.3~ 

In 1979, FERC exercised its corollary authority to the extent necessary to 
grant a certificate of public convenience and necessity to the Great Plains coal 
gasification pr0ject.~2 The  Commission found that the project, despite its extra- 
ordinary and unprecedented financing scheme, was in  the public interest.33 O n  
review, the D.C. Circuit in Consumers' Counsel reversed and 'remanded. Judge 
Wald held that: 

FERC's authority to consider all factors bearing on the public interest when issuing certifi- 
cated means authority to look into those lactors which reasonably relate to the purposes for 
which FERC was given certification authority. It does not imply authority to issue orders 
regarding any circumstances in which FERC's regulatory tools might be useful.34 

The  Court of Appeals held that FERC had neither direct35 nor corollary36 jurisdic- 
tion over the construction of a facility intended for a non-jurisdictional purpose.37 
The  Court further held that the Commission could not use its research and devel- 
opment ratemaking  regulation^^^ as a hurdle over the basic jurisdictional limita- 
tion set in Her~ ry .3~  Thus, the D.C. Circuit proscribed the Commission from 

'OHenry v. Federirl Power C:ommission, 513 F.2d 395. 403 (D.C. Cir. 1975). (.f. Fedc~al Power Commission v. 
~Tr;inscontinen~al Ga, Pipe I.ine Cnrp., 365 U.S. 1,8 (1961) (EPC's Section 7 jurisdiction over pipeline facilities held 
to allow c~msideration of end use and price of gas lor direct sale to industrial consumers despite FPC'a lack of 
jurisdiction over sales and prices of such g;is). 

9iTlre D.C. Circuit noted: 

. . . We do not have before u\ any concrete issue as to whether the FPC: might con te~np l i~~e  golng too far, or not 
far enough, in considering such 3 7 applications [concerning mixtures of natural gas and synthetic coal gas]. 
. . . The FPC's broad power to condition certilitates provides met hanisms ~hirt should be sufficient to enable it 
to protect the naluial gas public from the impact ofd~sproportionate prtces. If the Commission does not feel 
that they will be adequ;rte in a certain case. i~ can refuse to certify a ~,roposal dependent on a mlwture of 
s)nlhetic with natur;rl gas on the ground that it is not in the public inlerest, that it in effect contaminatc.~ the 
dedication 01 mltural gas in interslate commerce to service 01 the public trltcrest. 

Hrnry v. Federal Power Cornmissio~~, 513 F.2d 395. 405 (D.C. Cir. 1975) (foot~rotes omitted). Section 7 certificates 
authorizing the direct salrs and transportation of CL'ESCO rnixed synthetic co;rl gas werr issued by the FPC in Order 
No. 728, supm note 27. The FPC's approval was based on thr supplemriltal nature of the ~0.11 gas as an incremental 
suppl) project. not upon any rrscarch and development criterr;~. The order was not subjected to judicial review. 

j20rder No. 69, rupra note 18. 
?'Id. at .58 (". . . the public convrniencr and necesity rcquires the commercial demonstration of toal 

gasificatiolr"). 
"Consirmers' (.ounsel. supra nore 13, slip op. at 29. Cf. Chemehuevi Tribe of Indians v. Federal Power (ixnmis- 

aion, 420 I1.S. 395 (1975) (holding that iechnological developments in thernlal energy product~on do not in and of 
themselves justify an expansion of ~ h r  jurisdict~on ol a Fedcral agency beyond the scope describrd by (:or~grcss in 
organic I(,glslation). 

35C:onsumers' Counsel, supra note 13, slip op. at 27. Cf. Public Service Commission of New York v. Federal 
Power Commission. 543 F.2d 392 (D.C. Cir. 1976) (no jurisdiction over sales of unmixed synthetic gas). 

3T(i)ns~~mers' C:ounsel, supro note 13. slip op. at 31. 
!'".The hypothetical sale of commingled gas is remote in time, place, and possibly evrn probabilit) ofoc~urrencr, 

from the focus of [Order No. 691.'' Id. irt 22. The uncertainty in the Great Plains proposal il~\,olved the commercialia- 
tion 01 a provrn synfuel technology. 

'%Sre noies 43--14 inIra and accompanying text. 
"9The court specified that: 

. . . FERC may not overstep the l~mits  of i ~ s  jurisdiction by claiming [hat [the research and development 
rcgula~ions] ran serve as authority fol charging t-atrpayers for [he construction of non-jurisdictional iacilities 
before those Facilities part~cipate in activities properly rrgulated by the Commission. Nor ma) FERC use its 
Section 7 authority to order a financing package such as the onr involved here, which imposes financing 
surcharge\ and debt guarantres upon ~latural gas pipeline customers for (he construction of facilities which, it 
is hoped, will some day In the future produce synthetic gas. 

Co~rsume~s '  Counsel, strprtl nole2, at 31-32. In a quite proper but somewhat inconsister~t part of Order No. 69, FERC 
denied certification lor a proposed facility to connect the Great Pla~ns synthrtic gas plant to a natural gas pipeline 
systrm. Opinion No. 69, supra note 18, ;)I 102.103, 113. 
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approving the project financing and tariff provisions for construction of the Great 
Plains coal gasification plant because FERC's authority was limited to facilities 
for the transport and sale of coal gas after its mixture with natural gas.40 

What Consumers' Counsel leaves unanswered is: (1) the proper treatment of 
research and development expenditures, including synfuel technology commer- 
cialization, in natural gas ratemaking; and (2) the legality of ratepayer financing 
packages proposed in other natural gas projects requiring large amounts of 
capital. 

11. NATURAL GAS RATEMAKING AND RD&D EXPENDIT~~RES 

T h e  traditional risk venture by a public utility, such as the construction of a 
compressor station by natural gas pipeline, is not included in the rate base until 
the project is "used and useful" in providing service to its  customer^.^^ T h e  "used 
and useful" standard of determining rate base items, which was early adopted by 
the FPC, requires that current ratepayers should brdr only the legitimate costs of 
providing services to them. T h e  Commission generally has not departed from the 
used and useful standard. 

Kesearch and development (R&D) expenditures are a major exception to the 
established used and useful ratemaking principle. Whereas the traditional risk 
venture is undertaken for a specific class of customers at a predictable cost, with a 
measurable degree of risk and a calculable return on capital committed, K&D 
expenditures are less predictable by nature and return on  investment is therefore 
less certain. Once an  investment project has been classified as properly within the 
definition of R&D, related expenses reprrsent part of the cost of service. As such, 
the expenses may be deferred and amortized over a given period, and the utility 
company is entitled to earn a return on the unamortized portion of the project 
cost. T h e  guaranteeing of a return of both the capital and the cost of capital in the 
R&D venture means, in essence, that the customer purchases the R&D and assumes 
the risk of the project.42 

R&D activities by natural gas companies have been given increasing attention 
by federal reg~~la tors  in the last decades. In 1966, the FPC allowed experiditures for 
R&D to be included in the companies' cost of service, either as components of  the 
rate base o n  which a return was earned, or as expenses to be passed directly 
through to pipeline customers in rates.49 The  Commission amended its regula- 

4OIn subsequent l~lirlgs wit11 thc E'ERC, tht.C;~r.tt Pli~in\ s p ~ r ~ s o ~ r  I~;IL'L. levi\ed lllc [in;ln( Ing trt tnr aignili(;r~~ll) 
Alter a lurthe~ actelnpt to have the <;reat Pl.~in\ roal g;~sili(;~tion olant (onsidcwd ,I "~latttral g;lr (o r~~p t t ly . "  111r 
sponsors amrndcd their l~linga to pass cows through ro rustorner5 1)) nlcalla o[ ~.xi\ting I ) I I I (  h;~\(l gi15 . I ~ ~ I I \ I I I I C I I I  

(PG.4) clauses. 
41Srr, P.K. .  City ol Drtroit v. Panhandlr Ea\tc~n Pipe Line (h. ,  3 F.P.<:. 273. 281, (1942). 
<?Similar trratlnent is give11 ron\tructiort co\t> u ~ ~ d e r  C C I  will 1 ilc umstitn~cs. t 'ndrr t l~c  nornl;~l "allo\\.;r~\(c lo1 

funds used during cons~ruction," or AFllDC, the rapitalirrd ~ I ~ I I I I I I I  ol i ~ ~ t r ~ r s t  and ;III cquit) Irtltrn 1s incluclrcl in 
the rate bare. Thc AFIIDC principlr prrserlt\a rrturn [lorn bring rnr~led or) thr c;ipitaliz~.d ( O I I \ I I  I I L I ~ O I I  (<>sts until ;I 
plant is used and uselul. Srnyth v. Amrs. 169 I1.S. ,166 (1898); Xlissisaippi River Furl Co~p. ,  4 F.P.C:. 340 (19.l.5). r ' i  

departurr from the AFLIDC usrd ;rnd uscIul approach 1s the " c o n t r u r ~ i o ~ ~  \wrL in ~)rogrrsa," 01 (:IVIP. appri>;~(h. 
C:WIP may be included In the rate basr to allow ;I utilit) to r;llt~ a I ~ I U I I I  on co~~su-uc ti011 cost\ b r fo~r  a plant i\ placcd 
in srrvicc. Thir shilta the rust\ from Ittturt. ICJ prtb\ent (ur t~,n~crs ,  in older to Iin;~n(c p~udrn t  invrsttnrnts in 1)l;lnts 
involvins long c o ~ ~ s t r u c t i o ~ ~  periods and \pollrors r\.ith in\ullic~rnt resource\ to [und ( o n s t r ~ ~ c ~ i r ~ n .  SPP I8 C.F.R. 

201, Definition 107 (1980). 
4sOrder No. 322, Annual Reporting of Rrsean h ilnd I)evr10~~111rnt ~\ctivities by Elrctric Iltilitles ;tnd Ki~tural Gas 

Companies. Docket No. R-256, 35 F.P.C:. 820 (1966). l'hc C:on~n~irsion 1;11r1 ( IariIird the I I ~ ~ . I I I I I ~ ' ~ I - ~ . I I ~ - ( o v c ~ ~ ( ~  
rxpensr or return-covrrcd rate base irrrn-to br glvcn v;~riuus types ol R&D cost\. SPC Order No. ,108, "Ucounting 
Treatment for Expenditures lor Resr;urh ant1 D r v e l o p ~ ~ ~ m r .  D ( ~ k e t  Nu. R-381, 14 F.P.C. 639 (1970). 
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tions in 1973 to permit advance approval for rate treatment of K&D expenses and 
to permit tracking of R&D itemr in the rate base in  order to give natural gas 
companies the benefit of a current return on  such items.44 In 1977, the Commis- 
sion further clarified the definition of R&D by interpreting it to include expendi- 
tures For commercial-scale demonrtration facilities using technology proven to be 

'4Orcler No. 483, Rcsea~ch and Development, Accounting and Krpo~t ing .  Docket No. R-462, 49 F.P.C. 1045 
(1973). P r i o ~  to 1973, tlre dcf~nr t ion  of "R&D" rqu i r ed  an r xp r~ id i cu~c  to " r r ~ ~ w s c n t  resc:rrch and derclclpmcnt it1 the 
exper in~rnt ;~ l  or labolatory s ens~ . "  Ordcr No. 322, .tuprcl rrotr 14, 35 F.P.C. 820, 823-24. In 1973, the Cornmission 
hroadenrd the delinition by delrt ir~g th,rc rec~uirerncrrc. O r d e ~  No. 483, .rupru. 49 F.P.(:. ,rt 1039-60. S~~ 'Tr~~n.sn 'es ter :~  
Pipeline C:ornpany \ .  Fede~al  Energy Regulatory C;ommission, 626 b.2d 1266. 1268 (5th Cir. 1980) ((:om~nission's 
denial of R&D tr<.acn~cnr lor coal g;rarli~at~on exper~res pursuar~t to Order No.  483 a l l~rmed) .  

4 5 0 ~ d e r  No. 566. Rrsearc h. Dt.vrlopm~.nt and Demonstration; Ace-ounting; Advancc Appn~val  of Rate 'Treatment, 
Docket No. KR176-17. IS Fed Pow. Serv. 5-5-12 (June 3. 1977) [hereinalter "Order No. 566-1. 

'618 C.F.R. 3 154.38(d)(5)(v) provides as follows: 

(v) A natural  as pipeline company may submit a rcsearch, develop men^ and dernonsuatior~ cost and 
;rdju\tment p~o\-ision to flow 111n)ugh change5 in its cxpnditurcs for rese;~rch. devclopn~cnt and demonsrra- 
ti or^. C:h.r~~gca pcrmit~ccl hereunder include both expenditure5 chargeable to operations as well ab rate base 
treatment of ~ h c  balances in account 188 as hereinafter delined. No RD&D adjustment provision shall become 
rffective until authoriration by the Cornmiasion. No requect for RD&D adjus tmcn~ provis~on will be considered 
by the Con~m~hs ion  unless the proposed clause indicirtea the follc~wing tcrrns and conditions. 

( a ) l l l e  RD&D expenditures adlust~ncnt shall be reilectrd i n  the compa~ry's rates only when it amounts toat 
 leas^ onc-tvnth 01 I mill ($0.0001) per thousand cubic Ieet ol annual jurisdictional sales. Kate changcs shall be 
app l~ed  tc) the company's two-part r.ctes and to the volumetric tales o l  a pipeline company's onr-palt rates. 

(b) Rate changes sh;~ll be computed and lilcd not more Irrquently than semi-annually. Kixte changes by 
cornp'lnies h ; t r i ~ ~ g  (:omrnirricin apl)rov?d PC,\ clausr\ should be cornpurrcl and filed to the cxtcnt practicable 
to coincide with the proposed eflectivr date of a P(;h rate changc. 

(c) Exccpt irr the case of expendit~ne approval pursuant to # l54.38(d)(5)(1i) RDkD expenditures cl~argcable 
to o p e r ; ~ t i o ~ ~ s  which may bc trac kcd and rcllectccl in rates shall be the amount which aciual RD&D expenditures 
during the 12-111ont11 p r ~ i o d  ending 3 months prior to a p~oposed tact. adjustment exccrd or are less tlran (1) [he 
;xlne)unt allownl in the company's la\t rate proceeding o~ the average of 3 years RD&Dexpendittxres if such rate 
a d j u s t ~ ~ ~ e n t  is an  i n ~ t ~ a l  f ~ l i n g  unclc~ tlre ~ i~bsec t i o r~ ;  or (2) the ac~uirl RI)&D cxpcrldieureb in the company'\ L~st 
p r i o ~  rate adjustment under rhi, section. 

(d) RD&D r x p e n d ~ t u ~ c \  irr ;~ccout~t  188 whrch ;lie elig~ble to rective r;lte base treatment and which may be 
i r i ~ k e d  and reflected i n  rates ~h;111 be thr amount w h ~ c h  the actual balancrs in such account d u ~ i n g  the 
12-month ~ ~ e r ~ o d  errdrng 3 ~ n o r ~ t h s  prior LO thr proposed rille ad ju s tme~~ t  exceed or ale less than the balance* in 
buch ;tccount as ol th(. date ot t I11\  rrgulation, if an  inrtial f~lirrg under this section, or the balances in account 
I88 i~rcluded In thc cornp;lrry's lart pr ior I ; I ~ ( .  adjustn~cnt under this wbsect~on.  For the purpose ofdeterm~ntr~g 
the bal;~nce which rnay hc. tracked thc.cornpany shall reduce thr balance in account 188 by all moneys recorded 
ill ;rccounr 495 rdatcd to its KD&I) c x p c ~ ~ d i t u ~ e s  and shall incre;~se or recluce such awnunt  bal;~nce, a> approp- 
r ia~e ,  by the applicablr a c c u m u l a t ~ ~ i  delerwd income taxes. T h r  rate of return used by the company to deter- 
 nine the rate ef lcc~ ol the Iatr bast trratrnmt of t t ~ r  balance in irccourlt 188 shall be the ralr of Ieturrl last 
;~llowed by thr C:omn~issron d u r ~ n g  the prrviou\ 9 year prriod. I I  t h c ~ e  has been no such rate of retuln allowed 
during the previous 3-year period, then, ill the ;~baci~ce of eriden(c sub~nlttcd to thccontr;try, [he returrl utilizcd 
\hall be the prrscnl ir~tcrrsr raw uscd f e l l  cornl>nting refunds as specified in a 154.67. 

I.he definition of KD&D is found 111 Dcflnltion 28.B of the C:o~nmissior~'s U r r i f o r ~ ~ ~  System of Accounts, 18 
(;.F.K. # 201 (herein;~ftrr "Dellnition 28.8"): 

B. "Rrsrarch, Dcvelc)pmcnt, and Demonstra~ion" (RD&D) means expenditures incurred by na~u ra l  gas 
cc~~npanics  either d i~rc t ly  or ~h rough  ano the~  person or organitation (such a research insti tu~e, industry 
;~\sociatlon. foundation, univerrity, rnginrcring- company, or s~mi l a r  contraclor) i r ~  purbuing ~rsearrh ,  dcvcl- 
opnlent, and de~nonst~at ion  activities includin# experlrncnt, drsign. installation. consuuctic)n, or operatron. 
'Thi\ def in~t ion  ~n r ludes  expenditures for 111e implemrntatron or development of new and/or existing concepts 
u ~ ~ t i l  tc,chrlically fe.~sible and cc)~nrncrcially fusible oper;~tions are veriiiecl. Such research, development, and 
de rnons t~~ t i on  costs should be rrasonabl) relaled to the existing or future utility business, broadly def~ned, of 
111c public urility or I~ccnsrc. or ill t t ~ c  e~~vironrncrit in uhiclr i r  oper;~tcs or expects to operate. The  term 
includes, but is not hrnitecl to: All such costs incidental to the design, drvelopmcnt cn- implementation of an  
c.xpcr~mcntal lacilit). a plant prc~crss, .I product. a formula, arl rnver~tion, a system o r  similar items, and the 
Impnlvemcnt of already existtng i r r~ns  ul a l i ly nature; amounts cxpendrd in connection with the proporrd 
dcvclopmrt~t and or proporvd clelivc~y o f su l~~ t i t u t eo r  syntheticgas supplict (alte~natc fuel st june lor cxa~nple,  
an  e x p e n ~ r ~ e ~ ~ t a l  coal  silicat ti on plant i ~ r  an  cxperirnental plant synthetically producing gas [rom liquid 
hydrordrbons); and the costs of obtairlitlg its own pdterlc, such as attorney's fees expend& irr rnahing and 
perfecting a patent application. 'The term includes preliminary investigationsand detailed planning of specific 
p~ojects for securing for  crlrronlers r~orr-cor~ventional pipcline gas supplies chat rely on technology t h ~ ~ t  has not 
been verified previously to be feasible. The  term does not include expend~tures for efficiency surveys; studies or 
man;tgenlmr, managernent tecl~t~iqucs and orgar~ization: consumer surreys, advertising, promotions, or items 
c ~ f  a like nature. 
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technically feasible, but not yet proven commercially feasible.45 This expanded the 
definition of recoverable expenditures to include "research, development and 
demonstration" (RD&D) activities, which remain recoverable under current 
FERC  regulation^.^^ Expenditures qualify if they rely on either (1) technology that 
has not been previously verified to be feasible47 or  (2) implementation or  drvelop- 
ment of new and/or existing concepts until technically feasible and economically 
feasible operations are verified.48 This  definition thus encompasses construction 
of commercial-sized facilities that will not only demonstrate the technology 
involved, but its successful commercial viability as a future source of supply. 
Qualified projects specifically include full-scale demonstration facilities and 
experimental coal gasification plants.49 The  1977 clarification, which has been 
limited to prospective effect,50 also expanded the definition of R&D to include 
preliminary investigations and detailed planning for demonstration pr0jects.5~ 
Nevertheless, efficiency surveys, management studies, consumer surveys, advertis- 
ing and promotion are excluded from allowable KD~LD.~*  

Whether an  individual project does, in fact, constitute RD&D eligible for 
special rate treatment is a question determined by FERC on a case-by-case basis.5" 
T o  qualify for special rate treatment, RD&D cost need only be "reasonably 
related" to the existing or  future utility business.54 FERC, however, does require 
that the project in question be well-conceived and demonstrate a reasonably 
chance of benefiting the ratepayers,55 and that essentially all of the benefits from 
successful projects flow through to the c ~ s t o r n e r s . ~ ~  These restrictions insure that 
the ratepayers receive the benefit of research for which they pay, and that they pay 
only for risk ventures that satisfy the definition of RD&D. 

In Consumers' Counsel ,  the D.C. Circuit held that FERC's jurisdiction in the 
area of RD&D is confined: 

N o t h i n g  i n  thib ho ld ing  denies FERC a n y  author i ty  ir miby havr  to cotrsitlrr t h r  co\ t \  o f  
protluction ol synthetic gas in  the  cour-be 01 consider ing jurisdictioni~l sales rate lilillgs arid 

pet i t ions  under  Section 4 ol ~ h r  Na tu ra l  G a s  Act, 15 U.S.C. # 717c, o r  to  givc :tdvalrcc 

not i f icat ior~ that it will  d o  s o  pursuant  to its Ordr l  No. 566. Howevrr ,  FEU(: m;ly no t  

"Order No. 566, supra note 45, at 38. 
4n1d. ;it 37. 
'gld. at I, 37-38. 
5"Northrrn Natural C;as Co., FERC Opinion No. I4 (May 10, 1978). 
jlPursuant to Ordcr No. 566, FERC will judge KD&D p~ojects or progr(.ss by evidencr. of thr Iollowlng: 

1. Tlrat th' RD&D objectives of the rompally 01 research organiwtion have been elrally ratal)lishr[l. 
2. That  the plan evolvrs from thesv RD&D objective\ and arlvquately utilire\ tht. rir\vpcrirrl\ ol ac ~rmil ic .  

engineering, induatry, eronomlc, ronsulnrra, and e~~v~ronn~rnt . i l  irl~cresta. 
3. 'l'hat an effective ~nechal~iam rxista and is used [or coortlinating [Ilia rearale11 and rlrvr~lopnrc~nt plalr w ~ t h  

other relevant efforts 01 national scope. 
-1. That the project or program is well-ronceir,ed and Ira5 ;I rr;~aonuble rlranrr 01 br~lcliting thr I;llrlsay<,r\ tn 

a leasonable period of time, having due regard f o ~  the baic ,  cxplor,~~ory, or applircl 11;11111(. 01 c;11I1 atll)nrittt~d 
RD&D project. 

5. That whatever achievements may result. inclurling the knowlrdgr +incd 01 trrhnc~logy derrloped 11o1n 
the RD&D efcort, if any, will ificcrue to the I)enelit of the aponaoring jurisdirtion;ll c o ~ n ~ r n y ( b )  ; ~ n d  it+ thcit 
customers. 

Order No. 566, supra note 45, at 31-32: Lipp, .supra notc 18. at 32. 
5'Sep Definition 28.8, supra note 46. 
55Ser Colulnbia Gas Transmisaion C:orp., FPI: Docket No. RPS5-95 (Aug. 18, 1976). 
5dSee Definition 28.B, supra note 46. 
5iOrder No. 566, suprn note 45, at YO. Sre also Mich~g;r~r-W~scc~nsin Pipe Line Ch., 51 F.P.C. 2408, 241 1 (1974). 
56Order No. 566, supra, note 45, at 35. ~heCmznmission hd, advi\r.d t11;it ~ I r c r c  proprict~y conslraint\ prohil)i~ thia 

disposition of the benefits from;, R&D project, the ut~lity involved should neithn fu~ld tlrr project nor srrL ralr bd\c 
approval. Id. 



Vol 2:79 CASE NOTE 127 

overstep thc  l imits  of its jurisdiction by c l a iming  that  Ordet.  No.  566-or a n y  cases pu rpor t -  

edly decided under  it-can scrve as author i ty  for cha rg ing  ratepayers for the construction of 
non-jur isdic t ional  facilities before those Facilities participate in  activities properly regulated 

by the  Cornmission." 

This  holding would bar the application of FERC's RD&D regulations as to any 
expenditures related to coal gasification in particular or synfuels production in 
general. This could be interpreted as reimposing a "used and useful" timing 
requirement on all activities arguably beyond FERC jurisdiction. The  court 
explained the nature of this limitation as follows: 

. . . [Tlhcre  rnay bc situatiorls where  the  (:ommission will  have discretion to permit  n o t  only 

advance a3suranc.e of rate treatment, bu t  a l so  the  cha rg ing  to current  ratepayers of expendi- 

ttlres incur led by a jc~risdictiorr;rl company  o n  its RD&D experiment  even belore the experi- 

m e n t  beitrs fruit ,  s o  long  a5 FERC's  jurisdiction t o  include the  costs of the exper iment  does 

n o t  depend solely o n  the  contingeticy that the exper iment  bears fruit  a n d  contributes to the  

[low of [nixed gas, a s  is the case with  the  Great  Pla ins  project. For  example,  experlditures Lor 

a R D k D  project directly concerning the  t ransporta t ion,  transter, o r  storage of natural  o r  

commingled gas, o r  related to increasing the  supp ly  of unmixed  natural  gas, rnight i n  

appropr i a t e  t i rcumstances  be reco\.erable l rom current  ratepayers, since such  a project 
would be jurisdictional f rom ita w r y  i n ~ e p t i o n . 5 ~  

This latter dicta would seem to exclude all synfuel production expenses from 
proper inclusion in rates, regardless of any relation to jurisdictional activities. 

In Public. Utilities Commission of thr  State of Colorado v .  Federal Energy 
Rrgulutory C o t n m i ~ s i o n ~ ~  (GRI), a case now on review by the D.C. Circuit, the 
limits of FEKC's jurisdiction in promoting RD&D "jurisdictional from its very 
inception" will be explored. The  case involves review of FEKC's approval of Gas 
Research Institute's third annual application for its proposed RD&D program and 
budget ($55.4 million), to be funded through a charge to its members of $0.0048 
per MC~.~O AS a coordinating agency, GRI undertakes RD&D in a variety of pro- 
grams, some clearly related to jurisdictional activities (e.g., gas transport technol- 
ogy), some related to synthetic gas production (e.g., coal gasification), and some in 
other areas (e.g., appliance and power plant eff i~iency).~ '  T h e  petitioners in GRI 
argued, inter u l i ~ , ~ ~  that if the organization's funding unit is to be charged to its 
natural gas cbmpany members, the costs of jurisdictional RD&D activities must be 
segregated from thoae of other RD&D projects, the latter not properly included in 
rates or  advance assurances for rate treatment under FERC's Section 4 authority.63 

5 'Consu~~~er 's  Counsel, supra note 13, slip 01,. at 31 (e~nphasis in original, lootni~te oniitted). 
SBId.  at 33 n.32 (emphasis in original). 
59GR1, suora note 14. 
boFERC Opinton No. 64,I)ockt.r No. RP79-75 (Oct. 2, 1979). Gas Research Institute is a planning and managing 

11on-prolit corpo~ation which contracts out research and development prujrt-ts on brhalf of its 190 rrgulated 
members, s e~r ra l  of which are jurisdictional pipelines. It obtains lunds through a "funding unit" formula, which. 
under the I980 chilrgc. costs the average gas-consuming household about 60G per year. Brief of Respondrnt, Federal 
Energy Regula~ory Commission, D.C. Cir. No. 80-1117, at 4. The 1978 and 1979 GRI R&D program and budget 
approvals were not petilior~ed for review. See FERC:Opinion No. 11, Gas Research Institute, Docket No. Rh177-14. 14 
Fed. Pow. Serv. 5-479 (Mar. ?2, 1978) ($9.5 million), re11 drnied, Opinion No. 1 l-A, 14 Fed. Pow. Serv. 5-983 (hlay 22, 
1978); FERC Opinion No. 30, Docket No. RP78-6 (Sept. 21. 1978) ($39.7 million). 

OIBriel of Pctitioncv, Public Lltilit) C:o~nn~ission of the State of Colorado, D.C. C:ir. No. 80-1 117. at 27-36. GRI 
included oil shale gasification and land-baaed and water-based biomi~ss gasification projects in its 1980 RD&D 
budget. 

h21 'h~ St;~te 01 C:oIo1i1do also ilrgtlrcl thi~t GKl itself was not a natural gas ro~npar~y" and could not therefore be 
brought u d e r  FERC's jurisdiction by the regulations de f in i~~g  "RD&D organicition," 18 C.F.R. # 154.38(d)(5)(ii). 
SeeBrief of Petitioner. Public Utility Commission of the State ol (hlorado. D.C. Cir. No. 80-1 117, at 11-26; Supplr- 
mental Brief of Prtitioner, Publtc Utilities C:omrnission of the Stare of C:olorado. D.<:. Cir. No. 11 17, at 2-5. 

"Brtef of Pr t i t io~le~,  Public IJtility C:onimission of the State ol Colorado, D.C:. Cir. No. 11 17. at 31-32. 
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The  Court of Appeals is called upon in  GRI to set the limits of FERC promo- 
tional authority in  Section 4 ratemaking in regard to synfuels production and 
energy conservation. 

In the absence of any expansion of FERC jurisdiction by Congress, at least 
three interpretations of the types of RD&D expenses properly subject to the Com- 
mission's ratemaking authority are possible: 

1. Expenses incurred i n  activities wh ich  directly relate to transportation a n d  sale of natural  

gas  o r  comming led  synthetic gas  a n d  natural  gas ,  a n d  expenses incurred in a c t i ~ i t i e s  

wh ich  relate directly to the supply o I  natural  g a .  
2. T h e  above expenses, plus those incurred i n  ac~ivi t ies  whi t  h relate. zndireclly t o  thc  mans- 

por ta t ion a n d  sale of natural  gas  01- (-ommingled synthetic gas  a n d  natural  gas ,  atid those 

incurred i n  activities wh ich  relate indtrectly to LIIC product ion o I  natural  g a .  

3. All of the above expenses, plus expenses incurred in  ac-ti\ . i~ies wh ich  relate dirc.ctly ro t h r  

ul t imate  con.tumption of natural  gas  o r  cotntninglcd synthetic gas a n d  n a ~ u r a l  gas. 

The  first interpretation follows directly from the dicta in Consumers'  Counsel  
that expenses only can qualify for ratemaking after the project actually contrib- 
utes to the flow of natural gas, thus eliminating advance assurances for synthetic 
gas production projects and for mixed gas transportation systems in which com- 
mingling of synthetic and natural gas has not yet occurred.+j4 The  second interpre- 
tation would include the costs of producing and transporting unmixed synthetic 
gas if the Commission finds the costs "just and reasonable" and "reasonably 
related" to jurisdictional ~ervice.~"he third interpretation, the broadest, would 
include not only all synthetic fuel expenses but also expenses related to maintain- 
ing gas supplies through consumption-related activities. 

In Consumers' Counsel ,  the D.C. Circuit upheld FERC's contention that 
RD&D ratemaking regulations are r e l e~~an t  not only in ratemaking under Section 
4 of the Natural Gas Act, but also in determining whether a proposed RD&D 
venture satisfies the public convenience and necessity standard in Section 7 certifi- 
c a t i o n ~ . ~ ~  Furthermore, the Court of Appeals did not reach the issue of whether the 
Great Plains financing package, which included a consumer surcharge during 

b4See note 58 supra and accompanying text. 
b5In Mirhigan-Wisconsin Pipeline (:o.. Dockel No. KP73-102, 51 F.P.C. 2408 (197.1), the Commi5sion \~dted: 

OUI  lack 01 jurisdiction over coal gaailication facilities doe, not, atanding alonr, prevent t h i  C o ~ n ~ n i a s i o ~ ~  I ~ o m  
approving expenditures related to such projects il t h i  (;omnliaaiotl beliewr such exprndi~u~ea will yicld 
substantial knelits to the g ~ s  consulnrl wi~hin ;I rearonablc period ol time. 

51 F.P.C. al 2411. Cf. Tennessee <;as Pipc.ltne Co. v. Fedec~l Energy Kegula~ory Commission, 606 F.2d 1094, 1123 
(D.C. Cir. 1979), cert. drnied. 445 1T.S. 920 (1980). 'TIw Com~niasion hasestablisllcd a consistent plat ticr of pe~rnttting 
recovery 01 costs associated with synthetic gas produ<liot~, provided that the sbnthe~ic gar in qurs~ion would be 
commingled with thc jurisdictional gas supply and that thr projer.~ was otherwire in keeping with thc protrc tion o f  
the natural pas consumer. See, p.g., Algonquin SNG, Inc., Optnton No. 637, 48 F.P.C. 1216 (1972): 'li.con (;asilica- 
tion Co., el a/., Docket Nos. CP72-100, et 01 . .  51 F.P.C. 836, 848 (1974); Natural Gas Pipelinr (:ompan) ol A~nerica, 
Docket No. CP75-147,Y Fed. Pow. Serv. 5-568 (May 24. 1976): Opinion No. 728,Transwrrlern CcsaI <;;~ailiration Co., 
et al., Docket No. <:P73-211,53 F.P.C. 1287 (1975), mod. on reh., Opinion No. 728-A, 54 F.P.C. 2418 (1975). ( h t s  01 
svnthetic gas activitirs should not be included in rates by the <;i~mtniar~on il the levrl of such activilic. is unle;l\ona- 
bly high. Spe, e.g., Opinion No. 938, Phillips Pe~roleum (i). ,  2-1 F.P.C. 537,562-65 (1960). rrh. drr~ted, 24 F.P.(:. I008 
(I960), aff'd s u b  nom. Wisconsin v. Frderal Power Commission, 303 F.2d 380 (IY61), aff'd, 373 IJ.S. 294 (196Y). 

b6Consumers' Counsel, supra note 13, at 32-33 n.32. ALJ Nimmit had previously [ound ~ l l r  language ol O r d c ~  
No. 566, a raternakingorder, irrelevant to the que\tion of whethe1 a p ~ o j e c ~  is in the public cc~tivenien(r and r~ecessily 
under Section 7(c)-(e) of the Natural Gas t. Great Plains G;~sification Asmciates, et a/.. FEKC Dockel No. CP78-391 
(Initial Decision, June 6, 1979). at 26-27. 
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the construction phase of the project, was in the public interest. Once again, 
however, the Court included dicta generally disfavoring the charging of ratepayers 
for experimental projects. Thus, Consumers' Counsel may be important prece- 
dent in future Section 7 certification proceedings, at least as it relates to high-risk 
RD&D projects with financing plans that place extraordinary burdens on existing 
natural gas customers. 

T o  highlight the unprecedented nature of the Great Plains project financing 
proposal, it is necessary to review the elements of financing normal plant facili- 
ties. Generally, members of the Federally regulated natural gas pipeline industry 
finance interstate gas transportation systems through balance sheet financing 
methods. The  resources of the natural gas industry, however, are relatively small 
in comparison to the costs of projects such as coal gasification facilities (with 
capital costs of plant and associated lignite mine reaching approximately $1.2 
billion67) and the Alaskan natural gas pipeline (with estimated cost of $6.0-$8.6 
billi0n6~). It would be quite ambitious for a group of companies within the 
industry to undertake the financing of such projects based on  conventional bal- 
ance sheet financing techniques. Accordingly, in projects such as coal gasifica- 
tion, sponsors have proposed that capital be raised and secured by means of 
"project financing."G9 In this type of financing, a new enterprise or project entity 
is created which, in and of itself, generates sufficient revenues to pay its operating 
costs, interest and principal on its debt, plus a return on,  and ultimately, a return 
of equity to its investors. Raising the debt portion of proposed project financing 
has often been difficult for sponsoring companies, despite provisions allowing 
them to earn a return on equity during the construction period through charges to 
consumers in rates. 

T o  enable projects to attract financing and additional sponsors, FERC has in 
certain circumstances recommended some form of return on investment during 
construction through advance assurance of the inclusion of certain charges in 
rates.70 Since synfuel projects require large amounts of capital, sponsors or pro- 
jects such as coal gasification plants have sought to transfer risk to the customer. 
Initially, the FPC was reluctant to allow cost of service tariffs in connection with 
supplemental gas supply programs. In Tecon Gasification C O . , ~ ]  for example, the 
FPC rejected a proposed ratepayer-based financing plan for construction of a 
naptha feedstock gasification facility and imposed a fixed rate tariff. Shortly after 
the Tecon decision, however, the Commission approved a project financing pack- 
age for the first proposed major coal gasification plant, in the Transwestern 

67(i)nbume~s' Counsrl, ~ u p r a  IIVW 13, at 6 n:I. l'lie $1.2 bill~on es~irnate ;~\sunled that the p ~ e - o p e r ; ~ t ~ o ~ ~ a l  cost\oI 
capi~r l  would bc rli;~rged to ratep;ryrl-s on a rurrenl basis. M'ithout chis surl ha~ge,  rlic capital cost estinratr robe to ovrr 
$1.5 billion. Id. 

b T F i ~ ~ a ~ ~ c i ~ i g  an  Alaskan Natural Gas Transportation Systern, Report to the President by P;~rlicipating Exec urivr 
Agencies. Jul) 1, 1977. at 11-3. 

bYProje~t  fin;~ncins rnc~ilb the "lunding of a I I C ~  lacilily on an indrpendent basis th~ougll a credit srrurtulr 
drpcnding on thr ability 0 1  thr p~oject as a wliole to pro\ icle lrvrnue asstlrance to investors." Lrc and Healy. Proler I 
F~nantrng ol Lnrgr-.wale Energy I-'rogmnz.c, 99 Pub. Iltil. For(. 17 (Apr. 14. 1977). Ser, e.g.. Opinion No. 728, supra 
nolr 27 (capital structure 111 75% dtbti25% equlry guaranteeins invrstors recvupmellt of all monies in\csted by [lie end 
ol the ini~ial  25 ycars of plant opcral io~~) .  

iUSrr notes 42 and 46 supra and :t(con~p;r~iying ttxt. 
" ~ T v ~ ~ I I  G:~sification Co.. 41 F.P.C. 836, 8.48 (197-1). Sre a l ~ o  FERC Opinion No. 613, Distrig~s Gorp. (1972); 

Opinion Nos. 622-622-A, Columbia LNG Corp., el a/. ,  17 F.P.C. 1621 (1972); Opinion Nos. 637 & 637-A, Algonquin 
SNG. Inr., 48 F.P.C. 1216 (1972-73). 
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(WESCO) case.72 Confronted with a demand for a full cost of service tariff with a 
guaranteed return whether or not any coal gas was eventually commingled with 
natural gas in jurisdictional pipelines, the FPC approached the pricing issue from 
a "new perspective" designed to encourage development of the commercial tech- 
nology for producing synthetic gaseous However, the Con~mission rejected 
many of the proposed financing and tariff features of the WESCO project and 
attached conditions to the certificate to piotect ratepayers from excrssive cost 
burden.74 In other cases, the FPC and its successor, F'ERC, maintained the posi- 
tion that consumers were not to be charged the costs of development of small-scale 
demonstration projects.75 

In approaching the Great Plains coal gasification project in 1979,76 FERC 
expressed a willingness to provide a "regulatory" subsidy"77 to the gas pipeline 
industry in certain instances. FERC had invoked its RD&D regulations in two 
earlier cases to approve the charging of ratepayers for synfuel projects before the 
projects produced any gas,78 and the Commission continurd this deviation horn 
past policy in order to mitigate the impact of market forces in the coal gasification 
area. T h e  Great Plains financing plan contained the following elements, which 
the sponsors considered to be an inseparable package: 

1. Dur ing  the constt.uction phase,  a ratepayel "surcharge" to  recover o n  :I cur tent  basis the* 
costs of debt  ant1 equi ly  capital.jg 

2. rZ cost of service tarilf enab l ing  (;real P la ins ,  once  it bc.came a narutal  gas  company ,  r o  
rrcovrl. auromatically its cost or1 a current  basis l rom the aflilintcd pipc~lines. 

3. "Trackitlg provisions" enab l ing  the  afliliated pipelines, i n  turn. t o  retovcSr au to~~ta t i c :~ l ly  

their costs o n  a current  basis f rom rarelmyers-rvrn dur i l tg  the c-ot~strucrion period-lor 

the charge covering costs of capital.  

4. "Rolletl-in pricing," instead ol i n c ~ ~ r n c n l n l  p~ ic ing . "  t1111s add ing  the  c.ost o l  the coal g ~ s  

to t l ~ e  lower cost of natuta l  gas ,  thereby aflecting a l l  sales of the  resulting ~ n i x t u r c  by rhe 

affiliated pipelitles to their cubtomer\. 

7'SeeOpin~on No. 728, supra nore 27, at 15. A ~ ~ o t l ~ e r c o ; ~ l  :asi[ir:~lion c.tse, E I Paso Natul-.~l G;I\ (i).. Dix k r ~  NO. 
C;P73-1:31 (lnilii~l Decision, Junr 21, 197 1 1 ,  has ~ c i n ; ~ ~ n c d  in l i n ~ b i ~  since April 21, 197.5, wllen tlrc. FPC: dr1e11t.d the, 
case ar the. request ol the p~c)ject \ponso~. 

7'0p1n1on No. 728, s~rprn note 27, 17. 
7The FPC: app~oved a formula cleaignrd to .~aaurv rccovery of only the ~ l . i ~ r o ~ l a b l ~  ;~nd  pruden~ ~ O S I S  invoI\cd; i l  

plr~duction W;IS imp-~ired [or any reaao~~,  the ~ a t c  o[ leturn wa\ ;~f[ec~ed, nor ~ h c  n.covuy ol coat\. I 'hr  ( :o~n~n i s \ i e )~~  
Ic~ur~d thitt these. c o i i d i t i o ~ ~ ~  could enburr ~llat 111c \\'ES(:O sponbors would Ire ei\v .I just and rr;~son,~hlr p~ I I  I. lor c 1x11 
ga\ whilr p~oviding adrquarr g~n~tet ti011 to conru~ne~$  itgainat i~npt  uclent ;~nd ilnprolx~ c.xIxnser. I l l r  C:orn~n~\\io~l 
brlirvrd that the ove~;~l l  pricing tneehirnia~n would allow rhe \po~rao~ \  to assurc t l ~ c i ~  invcsto~\ tI1;1t ~ h r ?  \r~)uld 
rrc over thr < clats inc~nred plus a ~rasonablr r;~tc 0 1  Irturn ~ I I I  thrir invr\t~nc.n~ in the, p~ojc,cr. Id. 'l'llr prujvc I wi15 nor1 
financed. Ser  no^, 27 supra. 

75Sw e . , ~ . ,  &lie hi~ai~- \Viacvn, i~~ Pil)c. 1.111e Co., Do(.kvt No. KP73-102, 51 F,P.(;. 2,108 (1974) (dvli~y c c ) . ~ l  I V I I I ; I ~  

payrnellts a\aoi~;~tecl with a coal g;~sific.~tion ptogr;lln cli.\all~~\\,rcl); S o u t h t . ~ ~ ~  N;~tur;~l Pipe ].in<. (:<I., I)<xk(.t No. 
KP7.1-93 (Sept. 4 i111d 011. YO, 197 I )  (coat of se~viec,did not include expc~~sc,\ whicl~ would o ~ h r ~ w i a e  br c;~l)i~;rlizrcl to ;I 
planned coal ~asi[iration projrct); FPC O p i n i o ~ ~  No. 782 (Nov. 9, 1971i) (c  oat 01' service did ne11 incluclr co;~I Ic;~sc 
option Iraymrnts in connrction with pl;~nnetl c~,al gasiiication lacilit!); N o r t l ~ r ~ ~ ~  N;itu~dl (;a\ (:o.. PER(: 0l)ini1111 
No. 14 (~M;I! 10, 1978) (K&D ite~ns did not in< luclr a seric\ 111 studirr ~ ~ ~ r l i n l ~ n a ~ y  I O  a drc.ision whetlrct I I I  <c>nstruct ;I 

coal 5.1s plant us in^ the Lurgi procrss). Srr cll~o I ' ranaco~~tinr~~ral  (;;la Pipe L i l ~ r  Cio~p.. FP(. 0l)inion No. 801-rZ 
(July 29, 1977) (denying race tl-r;~tn~erlt tot l'our IIOI~-K&I) ayntlretic  IS proju IS whicl~ w r ~ e  eve~rruall~ al~~111c1011c~l). 

76Oiclrr No. 69, supra nore 18. 
"Zipp, supro note 18. at 32. 
'BSee Unitrd (;;I> Pipe Linr Co., FERC Doc-krl No. KPi5-I38 (Srpl. 5 ,  1978) (pursuant lo ila RI)X-I) latc.~n:~ki~lg 

rcgulauons, PER(: ;~llows rrcoFery 01 $12.7 million in RI)&D costs to t ~ e  inct111cd on ;I "hio~n;~\a" ~ y ~ r ~ l ~ c t i ~  lurl 
project). CI. Nvr~hern Natural G;lsC:o., YEKC Opinion No. 1-1 (May 10. 1978) (pursu;~nt to l~rudrnt in\rstmcnt rules, 
YERC appro\ea rate treatment (or $1 60,530 in c.\penaea to I)r i ~ ~ c  urred ill  ; I  n1.11 \lagging g;tsi[ictl ~".oj'.c I). 

7Thr  r o n ( r p ~  is ai~alogous LO the, ' ' c~~n \ t ru (   ion ~ O I  k in prog~ra\" rlrmcnt in~ludcci in ~ a t r  I);~sc. Srr 11c)tc 42 
suprr. 

XoSrr Colun~bia LNG (;or[). v. PPC:, 191 F.2d 651, 653-54 (4th Cir, 197-1) (~em;~ndt'd on iaruc <)I incrr~ncntal 
p~ icing). 
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5, Recovery of d r b t  f rom ratepayers i n  a l l  events, i nc lud ing  I-ecovrry of deb1 from ratepayers 

o n  a fivc-year accelerated basis if the p r o j e c ~  should g o  awl-). 

6. A 15 per tent  return o n  equi ty  d u r i n g  the construction a n d  operat ion phases, wi th  a 
m i n i m u m  guaranteed re turn d u r i n g  the  latter phase; a n d  recovery of equi ty ,  p l u s  ;i 15 
percent I-cturn frorn ratepayers o n  a five year accelerated basis if the project should be 

aborted- includi~ig circumstances of cost overruns  o r  technological failure c a w e d  by 

governnierital a c ~ i o r i . ~ ~  

FERC concluded that the Great Plains proposal, although containing several 
elements found undesirable in the earlier Transwestern proposal, was consistent 
with the principles or Order No. 56682 and should therefore be accorded special 
financing guarantees through a Section 7 certification. The  Commission identi- 
fied four conditions necessary for a proposed RD&D project to satisfy the require- 
ments for the issuance of a certificate of public convenience and necessity: 

1. It is likely that  a n  industry  ut i l i r ing the expcrirnerltal p r o c e s  will be needed in  the future. 

2. T h e  dcrnonstration benefits of the proposed facility cqua l  01 exceed its cost. 

3. All thc finance a n d  tariff provisions of the proposal  arc  reasonablr a n d  i n  the publ ic  

interest. 
4. I t  is reasonable for  the ratepayers a n d  customers  o l  the sponsoring pipel ines  to  bear the 

cost of the pl-ojct-t a n d  provide the requisite financial guarantees to the i1rvestors.8~ 

As the D.C. Circuit held in Consumers' Counsel that FERC was without jurisdic- 
tion to certificate coal gasification plants under Section 7 of the Natural Gas Act, 
these four standards now relate primarily to future certificate decisions involving 
experimental RD&D projects for natural gas production or the transport and sale 
of mixed synthetic and natural gas. 

Although it did not decide whether the particular financing package in Con- 
sumers' Counsel violated the public convenience and necessity standard or the 
conditions identified as pertinent thereto by the Commission, the D.C. Circuit 
indicated in dicta that the tariff arrangements were "certainly not ordered with the 
interests of ratepayers foremost in mind, but rather with an eye toward keeping the 
Great Plains project on track."84 The  Court of Appeals also alluded to the possi- 
bility that in appropriate cases the approval of customer-based financial programs 
could be an arbitrary and capricious abuse of Commission discretion.85 This 

"Great Plainr Garificat~on ; \ s~(x  ~:IICS. rf al . ,  FERC Dockel No. CP78-SYl (Initial Deci\i<jr~. June 6. 1979), at 
17-18, 

WOpinion No. 69. supra note 18. ;II 110-1 15. 
8'Zipp. suprn not? 18, ;I[ 32. 
"Consumers' C:ounsel, ~ u p r o  note IT, slip op. at 38-39 (footno~r ornitled). '1'11~ comprrhenbive linalicing plan fol 

thc propored coal ~as i l i ca~ ion  plant in the Grrat Plains projcct w;~s rrjertrd by the Acl~iiinistralive Law Judge in his 
Inilial Drcision brcaure thr plan concen~ratrd the coat ol tlir derno~is~ration p~ojrct on the ratepayers ol tlir sponrols' 
pipelines. Rrj rc~ing thr application ol RD&D treatriirnt lor tlie project, the A1.J detelmined that whilc "[tlhere may 
well bc a na~ional nrrd to gel on with ellorts 11, drvrlop a coal sarification tech~iolog) ." the cost5 ol such develop~n~nt 
should be borne by the t;lxpayerb, rather tliali by only ;I portion ol the nation's nilrural gas consumers; "wliatevrr 
brnrlits are to br drrived lrorn this project will br sha~ed by thr rntire country, no1 rnerrly sornr ratepayers." Great 
Plains Gasilicatio~l Associatrs, el al., FERC Docket No. CP78-391 (Initial Drcision, June 6, 1979), at 17-18, 

In revrrsing this decision, FERC applird its RD&D standards lo approve thr linanc-ing plan, wtth minor 
modilications, linding: 

'l'his project will bv rupported by consumrls of approxiniatrly one-third ol' the Nation's illtrrrtate gas and any 
burdcn rvill be small and will be justified by the benelits to those consumers. \Vr hold  his to be sa~isFactory lo1 a 
linding that tlirre is a sufficient sharing ol costs ;~nd  the public convrnience and necesbity will be srrvrd by 
granting tlie reques~rd cel~ificate. 

Opinion No. 69, supra note 18, at I IS. The Cornrnission concludrd ihat tlie grrat Plains projrct w ~ u l d  advancr the 
public interest and tllr intrled ol thr sponsoring pipelinrs' consumers, drspitr rhr relatively miniscule incrrment in 
gas rupplirs. by providing "a hisis lor rvaluating various rnvironmmtal, soci;~l, political. ;lnd regul;~~or) qursrions 
re~dnl ing the luturr rolr, il'ariy, or call gasilication in tllr rurrgy ccc)ric)my 01 the IJnitrd Sratrs." Id. ; ~ t  115. 

85Cbns~~~t r r s '  Counsel, supra notr 13, slip op. ; I I  3H-39 11.37. 
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judicial disposition against ratepayer financing indicates that the Court of 
Appeals did not consider the various conditions identified by FERC to have been 
satisfied by the Great Plains financing proposal. Future sponsors seeking Section 
7 certificates of public convenience and necessity for expensive demonstration 
projects, and synfuel project sponsors seeking post-construction certificates for 
jurisdictional facilities, will have the burden of proving that their projects will 
substantially benefit their customers, regardless of any long-term informational 
benefits to the nation as a whole.86 Consumers' C o u t ~ s e l  should not affect rate- 
payer financing of projects involving transport technology as n ~ u c h  as those 
involving synfuels production technology, since the former tend to have more 
tangible benefits lor consumers. Nonetheless, ratepayer schemes desei ve special 
scrutiny, because sponsors stand to suffer no  loss unless their expenditures are 
shown to be "imprudent." This  showing would be especially difficult in tlle 
context of an experimental project, in which "higher than expected costs 01 abso- 
lute project failures may themselves provide demonsuation benefi ts."87 

Expensive experimental projects in natural gas development provide a variety 
of benefits to both consumers of sponsoring companies a11d the nation 21s a whole. 
Since the incremental benefit to ratepayers from some demonstration projects can 
be relatively small, some of the responsibility for financing such programs pl-op- 
erly should be placed on the principal brneficiaries-U.S. taxpayers-as Congress 
and the courts have acknowledged. In  the area o l  coal gasification, the D.C. 
Circuit held in Consumers' Counsel that FERC overstepped its statutory author- 
ity in approving a project financing package for the Great Plains The  
Synthetic Fuels Corporation is now charged with the promotion of synfuels 
development, while the Commission is limited to the regulation of jurisdictional 
transportation and sales of natural gas, including mixturcs of synthetic and natu- 
ral gas. I n  the future, costly demonstration projects proposed by natural gas 

dbBesidra the scientilic and economic i l ~ l e ~ ~ ~ n a t i o ~ ~  t h a ~  ;I ~ o r n n ~ c ~ c i ; ~ l l y  si/.rcl sy~~ lu< . l \  p~oicc t  w o ~ ~ l d  p~ovidr .  
valuable in[o~ln;~tion r r ~ a r d i l ~ g  e ~ ~ v i r o ~ ~ n ~ r r l t a l  rllrl-I\ will I)e devrloprd. FOI r s ; ~ ~ n l ) l r ,  cllccla ol cc1'1l g ; t s i l i c ; ~ t i ~ ~ ~ ~  
which Inus1 be exarnilled include tile ~ I O ~ X I  clispo\;rl 01 warlrwatc.1 conlaining o1g.111i1 ;111c1 11;1cr ( . I V I I I ( . I I I ~  01 
~ ~ n k n o w n  toxicity, and the "b~wrntown" social rllcc-~\ ol situ;~ting pl.~nta ill altar ol I I J W  ~ ~ o l ) l ~ l ; i r i o l ~  d c l ~ r ~ t y  w l ~ t . ~ r  
hotll coal alld warcr are av;~ilable In 1;11gc q l i ; ~ ~ ~ t ~ t i r r .  See ~er l r rn i ly  S~ IC~I I~ I ; I I I .  TIIP I ) e z ~ ~ l o p t ~ ~ e ~ ! I  (I\ .Sy111llrlr( t '~rr/.>. X 
Ecol. L. Q. 725, 782.785 (1980): Herman, Erle~gy Futurca 106-408 (1977). 

870piniou No. 69-A. supra Ilote 18 ( d ~ r a c n t i ~ ~ g  opinion ~ ~ ( : O I I I I I I I \ \ ~ O I I ~ I  1loldc11, ;I[  10). SCP(!/\O F E K ( : O ~ ) ~ I I ~ O I I  
No. 69-B, Crc.at Plalna C;dai[ication Aawciatrs. el a / .  (Jurle 27, 1980). 

"The Court of Appc,als held that FEKC impro])crly ;rttmmpted to "1111 in" w11c1r il I )~ , l~rved 50111r F(.dc1;11 
linal~cial  help was needed: that FERC impropr~ly  erlgagrd ill pron~ot ior~  01 r ) . ~ ~ l ~ a . l a  will1o~11 j u ~ i \ l l ~ ~  lioll 01 

expcrti\e ill lnakir~g detc~rminationa r e r a r d i ~ ~ g  thr ~r la t ivr  merit5 ol dil lc.rr~~t p~oc-c,s\r. ~n r t l~ods ,  01 IC'I I ~ ~ ~ o l o g i r r :  i111c1 

t l ~a t  FEKC l;~ilrd lo p~opc r l )  t;~kc ; ~ ~ ~ e ~ u n t  01 contempol;Inrous Fcdr~;ll leg i \ la t i~) l~  ~ ( , g ; ~ ~ d i n g  1 1 1 ~  I ~ I I . I I I ( ~ I ~ ~  01 
dernonctration \).n[t~cl plarlts. Col~aulnera' ( :oul~rrl .  .\ut>rn 110tr 13, at 35, 37-58, 3 -42 .  'l'I~(,sr Ic.;lrc,llr 101 ~ ( ' ( . ] ) I I I #  
FERC: i ~ ~ \ u l a t e d  11or11 syr1111ela promotton, tvhich i111cil1;11 y to thr III;IIII jt~ri\lIi( t~or l i~ l  Iloldi~lg, ' I ~ J I I C ~ I I  I I J  11c 
somewhat ill-lounded. In Ordrr No .  69. PER<; ,pr(ilically dtr(.c-ted 111r aponsols 01 thr (;r<.;11 P l a i ~ ~ r  co;~l g ;~s i l ic . ;~ t~c~l~  
p ro j r c~  to aerk Fcderal linancial asaiatancr 11 and wlleli it becalnr avail;~blr, wbic 11 they clid a~lc~-c~\slully i l l  N O V ~ . I I I ~ ) ~ I  
1980. 111 cons ider i~~g variour p ro j c~ t  p~opoaala 1111 ; ~ c c  o~d;tncc w i ~ h  " l~ul ) l~c  convrnic.~~cc ;1n11 11c,ccrrlt!'' ccl1111(;11c 
~)ro\ision\ ancl "jusl and ~caaon;ll]lc" tarill p ro \ i s i o~~r .  FEKC: llaa cle\rlopd \ull ici( .~~t I.SP(.II~SC I I . ~ ; I I ~ ~ ~ I I ~ :  sy~~ t l~ ( . l i (  
g ; ~ x o u s  lurl tec-h~~ologiea lo justily reasoned dr( isions allou,ing (on,urnel I);Ic L s t o p p ~ ~ ~ g  ill I~II;III(.~II!: pli111\. SPI ,  11c)tc. 
78 supra (aynlurla technolog)); Public Servicr < : o ~ ~ ~ r n i s a i o ~ ~  I J I  Nrw YorL v. Fr ( l r~ ;~ l  Potvc.~ ( : o ~ ~ ~ t ~ l i \ \ i o ~ ~ ,  167 k.2~1 :+(;I. 
370 (D.C. C ~ I .  1972) ((1ep;irturcs !lorn t11(, 11st1a1 1~11rs o l  pul)lic ~ ~ t i l i ~ )  ~ c g t ~ l a ~ i o ~ ~ ,  \tlch ;I> ;11111wi11g ( ur1c111 ILII< , \  I(> 

det.iarc lrorn the coat of supplying servicr lo c u r ~ e ~ ~ t  ralrpayrla, wrle jl~rtilied I)y 1111. 1)11l)li1 i ~ ~ l e ~ < . \ l  ill ( . I I I : I I ~ ~ I I S  1 1 1 ~  

lield \upply of n i ~ ~ u r a l  cab). 
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companies will be scrutinized by FERC, as the consumer backstopping issue 
continues to be relevant in the certification of jurisdictional facilities relying o n  
expensive experimental technologies. While the Commission cannot extend its 
ratemaking jurisdiction to charge cuslorners for synfuel activities which are not 
reasonably related to jurisdictional activities, necessary and reasonable cost items 
should continue to be included in rates when they will provide demonstration 
benefits related to natural gas supplies and transportation. 




