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T h e  energy crisis that began in the mid-1970s exacerbated a long standing 
conflict between the energy producing states and the energy consun~ing states. 
"Freeze a Yankee" jeered the energy producers! In  turn, the inhabitants of the 
producing states were labeled "blue eyed Arabs" by many consumers. 

'The sectionalist conflict itself dates back at least to the enactment of the 
percentage depletion allowance and the intangible drilling cost deductions for oil 
and gas wells in the first half of the century.' These tax benefits generally have been 
supported by both the populations and congressional representatives of producing 
states as essential elements of a strong oil industry, and a strong oil industry as a key 
to a strong national economy. On the other hand, the consunling states have tended 
to view both percentage deple~ion and the intangible drilling cost deduction as 
unnecessary subsidies to the oil industry that increase the tax burden their citizens 
must bear. The  balance of power betrveen the groups has shifted back and forth over 
time, and the debate has often been acr imonio~s .~  

The  historic tension between the producing arid consuming states over energy 
matters was worsened by the rapid escalation of energy prices in the 1970s and early 
1980s. As prices and production soared, the economies of the major producing 
states b ~ o m e d . ~  In contrast, the major consuming states found themselves mired in 

7 *B.;\. wit11 highes! honol-s, Detlison 1963: LL.B., Harvard.  1966. Professor of Law and Associate 
Director of the National Energy ta tv  and  Polic) Institute, 'I'he University of Tulsa. 'I'his paper is 
developed from ajoint  study of Energy Sectionalism conducted from 1982 to 1984 by the American 
Bar Asso~iation Coordi~lat ing Group on Energy 1 . a ~  and  the  National Energy Law and  Policy Institute 
ot T h e  Univel-sity of Tulsa. Thanks are d u e  to the members of the Committee and to the staff of the  
stud!; par.ticulal.l) the Honorable Carol Dinkins. Professor Gary D. Allison. James L. hlitchell, Esq., 
Robes1 B. Krueger, Escl. and  Nancy (;. Dodson. Esq. Copy1-ight American Bar .4ssociation 
Cool-dinating Group on Energy I.;a\v a n d  the National Energy Law and  Policy Institute, 1984. 

' T h e  percentage depletion al lo\rancetvarc~-~atcd by the Revenue Act of 1932.9: 1 14(b)(3). 47 Stat. 
I69 (1932). T h e  illtangible drilling cost deductiorl tvas enacted into I;IH by 9 263 of the Internal 
Revenue Code of 1954. Ho\vever its existence as a Treasury regulatiorl dates back to February 8, 1917. 
in T-ea3ur.y Decision 2447, issuecl in con~lectioll \\-it11 the  Revenue Act of 1916. 

' In  1975, ~heconsumir lg  states succeeded in ~. ir tual l)  eliminating percentage depletion because of 
the  robust state of the oil and gas industry. I.R.C. 9: 613.A. added by the Tax Reduction Act of 1975, 
P l~bl .  L. No.  94-12, 89 Stat. 47 (1975). 

3See generally the  analysis at Xliernyk, "The Differential Etfects of Rising Energy Prices or 
Regional Income a n d  Employrner~t," in H .  L;~ntlsberg, High Energ)' Costr: ,4saesslng the Burcirn. 
(Resources fol- the Future,  I rtr. 1980). For a discussion of the likely long-range impacts of high energy 
prices upon producingand consuming stares, see ILIiern? k, "Regional Economic Conseqilences of High 
Energy Prices in the Unlted States," 1 J .  o f E t ~ r r , ~ r ~ ~ l t l D n , l ~ l o p m e ~ l t  213 (1976), a n d  hliernyk, "Regional 
Employmer~t and  Inipacls ot Rising Energy Prices." 26 Labor Lnrc'J 318 (1975). Of course, the major 
energy produring states in the  Sun  Belt have hacl other economic advantages in addition to rising 
ener-gy prices. Furthermore,  the  relative advantages of the energy producillg states have been 
substantidly a n d  ad~.ersely affected by the  dotrntul-n in oil and gas pl-ices, as  is discussed in the  text 
accompanyir~g notes 16.5- 17 1. 
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the most severe economic recession since the Great Depression, in part because of 
high energy prices. 

T h e  relative strengths and weaknesses of the states' economies were reflected in 
their finances. While many consuming states en-joyed only modest revenue increases 
in the inflationary 70's, the revenues of producing states shot up? For example, 
personal income tax collections in Oklahoma increased by 270 percent from 1972 to 
1980, while comparable collections were up  only 163 percent in Michigan, 
150 percent in Massachusetts, and 129 percent in Pennsylvania? Corporate tax 
collections in Oklahoma increased by 221 percent over the same period, but by only 
122 percent in Massachusetts, 74 percent in Pennsylvania, and a mere 22 percent in 
Michigan. Sales tax receipts increased by 207 percent and 334 percent in Texas and 
Wyoming from 1972 to 1980, but by only 73 percent in Michigan and 94 percent in 
Ohio.G Bonuses, rents and royalties for leases of state-owned lands by Alaska, 
California, Colorado, Montana, New Mexico, Louisiana, Oklahoma, Texas and 
Wyoming more than doubled just from fiscal year 1979 to fiscal year 1981.7 
Distributions to the states by the federal government from federal leasing proceeds 
increased approximately 50 percent just from 1979 to 1980.8 

Perhaps the clearest example of how producing states have benefited from 
rising energy prices is severance tax revenues. Total severance tax collections in 
Fiscal Year 1981 were 124 percent greater than in Fiscal Year 1979 and 770 percent 
greater than in Fiscal Year 1971.9 In  1981, eight states obtained 20 percent or  more of 

4The  State of Alaska's revenues increased so much that the legislature tried to rebate a portion of 
them to its residents. In 1969, that state had a budget of only $124 million. By 198 1, its oil revenues 
totaled $3.7 billion for a popoulation of' only approximately 270,000. Astatutory dividend distribution 
scheme that favored long time residents was struck down by the Supreme Court on Equal Protection 
grounds in Zobel v. Williams, 457 U.S. 55, 102 S. Ct. 2309 (1982). 

"tatistics developed from COLN(;II. OF S.IAI,E GOVEKKMES~IS. The Book r?f the Stales, 1982-1983, 
Table 3 ,  p. 37Xand C~I .X( ; I I .OI .  S 1~1~~GO~f;.~6~~1\~1~~,TheBo0koftheSlales, 1972-1979, Table 9,  p. 206. 

61d. 
7Staff Study, Advisory Commission On Intergovernrr~ental Relations, "Slale Taxation of Energy 

Resources," Table 19, 3-30 (Inforrrlation Paper, Preliminary Copy, Janual-y, 1983). 
nId, Table 22, at  3-36. 
$Id ,  at 3-7. - 
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their total tax collections from energy-related severance taxes.1° A staff study by the 
Advisory Commission on Intergovernmental Affairs indicates that rapid growth in 
severance tax collections, both in real terms and in relation to other revenue sources 
of the primary producing states, will continue." 

Declining or flat prices for oil and gas such as those that prevailed in 1982,1983 
and 1984 will lessen the advantage of the energy producing states. In fact, several 
states whose reliance upon severance tax income has been heaviest now face budget 
crise~.'~ However, the prospect for the long term is that the primary energy 
producing states will continue to have a substantial economic advantage over the 
major energy consuming states, and that advantage will be in part due  to their ability 
to subject energy resources to severance taxation. A variety of concerns about this 
probability have been articulated. An excellent summary is provided by a staff study 
of the Advisory Commission on Intergovernmental Relations: 

1. Fiscal Disparities. Energy revenues might result in unacceptably large disparities 
among statesin their ability to finance public services. . . .  While fiscal equalization is 
only of secondary importance in the American federal system, a finding of major 
new disparities in fiscal capacity could lead to a rethinking of the need for equalizing 
policies. 

2. Unfair Competition. The  fiscal advantage accruing to producer states might be so 
large as to result in a distortion in the allocation of economic resources among states 
and regions. Such an effect might be expected if, for example, energy capacity 
allows a state to significantly improve its public services and/or offer tax relief to its 
residents and businesses. This assumes of course that location choices can be 
affected by fiscal variables. 

'OThe following table summarizes the importance of severance taxes to several stales: 

Severance tax as % 

State 

% of state tax Severance tax revenue 
revenues 1 98 1 revenue increase 

1979 1980 1981 (Million $) 1980-81 

Texas . . . . . . . . . . . . . . . . . .  
Alaska . . . . . . . . . . . . . . . . .  
Louisiana . . . . . . . . . . . . . .  
Oklahoma . . . . . . . . . . . . .  
New Mexico . . . . . . . . . . .  
Kentucky . . . . . . . . . . . . . .  

. . . . . . . . . . . . . . . .  Florida 
Wyoming . . . . . . . . . . . . . .  
North Dakota . . . . . . . . . .  
Michigan . . . . . . . . . . . . . .  
Montana . . . . . . . . . . . . . . .  
Mississippi . . . . . . . . . . . . .  

Source: WORLD OIL, 

18 
2 1 
2 1 
19 
19 
7 
2 

2 5 
8 
2 

14 
3 

June 1983, 

lLStaff Study, supm note 7 at 3-10 to 3-15 
120klaho~na is an example. Oil and gas severance tax revenues rose from $135 million in 1979 to 

$322 millionin 1981 and $415 millionin 1982. Whenrevenuesin 1983 decreased to$399 million, with 
the expectation of further declines, the state was thrown into a major financial crisis. Forest Lowery, 
Channel 6 Eyewitness News, 30 Minutes, December 3, 1983. In the spring of 1984, the Oklahoma 
Legislature adopted a variety of new taxes to cope with the problem. 
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3.  Tux Expo~tzrtg. Energy capacity may allow a state to export a disproportionate share 
of its tax burden to non-residents. T h e  distribution of tax burdens which results 
when some states export their tax burden may beconsidered unfair and may result 
in retaliatory actions by other states attempting to protect their own citizens' 
interests. Furthermore, tax exporting weakens the link within a state between 
public sector benefits and burdens, thereby potentially reducing political 
accountability and possibly contributing to an excessive expansion of the state-local 
public sector in some states. 

4 .  Conflict with NatiomlEne~g?'Policy. Energy is so important to the functioning of the 
economy that national security requires a lessening of dependence on foreign 
energy supplies. State tax practices might be obstructing the achievement of this 
goal by discouraging investment in domestic energy production or by encouraging 
inefficient production patterns. 

5. Equitable Distributiorc of "Economic Rents." The  combination of OPEC cartel power 
and federal policy allowing domestic prices to rise to world market levels has 
resulted in large "economic rents" or "windfall gains" accruing to domestic energy 
producers and the governments which can tax them. It may be argued that the 
current allocation of rents is unfair in that too small a share is going to the federal 
government which represents all of the consumers who must bear the burden of 
higher prices.13 

Because of concerns such as these, state severance taxes became a focal point of 
sectionalist debate. But are  these threats real? And can such pressures be 
accommodated comfortably within the federal system? This paper will review what 
has happened and provide an assessment. 

B. But  kground of Conflzct over Severu n t ~  Taxes 

A severance tax may be defined as: 

a levy assessed at Hat or graduated rates by government on the privilege, process, or act of 
commercially severing or extracting natural resources from the soil or water and measured 
by the amount of the gross or the net value of the natural resources produced or sold.14 

Severance taxes are called by a variety of names, including production taxes, 
license fees and conservation taxes. They come in two basic forms; unit and 
ad valorem. A unit severance tax is based upon the amount of the resource 
produced; e.g., $.65 per ton of coal. An ad valorem severance tax is based upon the 
zalue of the production; e.g., seven percent of the market value at the wellhead of 
natural gas produced and saved. However, unit and ad valorem severance taxes are 
alike in that they are applied before the resource enters into interstate commerce, 
triggered by removal of the taxed resource from the ground. They arean excise tax 
upon the privilege of removing resources from the ground. 

Two rationales are advanced to support the imposition of severance taxes. One  
is that mining or resource production imposes burdens upon the host community 

13Staff Study, supra note 7 at 1-9. 
"Lockner, "The Effect of the Severance Tax on the Decisions of the Mining Firm,'' 4Nat.  Resou~ces 

L.J. 468,  469 (1965). 
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for which it should be compen~ated?~ By this view, severance taxes are necessary to 
repay the levying jurisdiction for damage to its infrastructure, environment, 
lifestyle and heritage caused by extraction of natural resources. While few argue 
against this rationale as a guiding principle, many disagreements surface when 
attempts are made to relate amounts collected in severance taxes to specific 
damages. Thedamage to the state and its people is often indirect and hard to value. 

A second rationale supporting imposition of severance taxes is the need of the 
state for revenues to pay for public services, quite apart from those provided to the 
severing ind~stry. '~ Severance taxes are particularly attractive as devices for fund 
raising because natural resources are relatively immobile. Imposition of a severance 
tax on production of coal or oil and gas is less likely to result in a movement of 
business activity from the state than an increase in the general corporate or 
individual income taxes, in part because businessmen cannot take the resources with 
them. More important, to the extent that natural resources produced are used 
outside of the state, it is possible that a substantial proportion of the burden of 
severance taxes can be exported to the ultimate consumers. If the burden can be 
exported then the exporting state enjoys two  benefit^.'^ First, the price of public 
goods is effectively reduced, which gives the tax exporting state a competitive 
advantage over its sister states and may lead to relocation of industry. Second, the 
real income of citizens of the tax-exporting state is increased because they can buy a 
larger bundle of public and private goods with a given personal income.lR The effect 
of tax exportation upon real income is accentuated by federal grant formulae that 
make "tax effort," the ratio of personal income to tax burden, an important factor in 
alloting federal funds. To the extent that a state's taxes are exported, the real 
personal income of its citizens is understated and its tax effort is overstated. 

C.  The Judicial Respnnse to ConJlict ouer Severance Taxes 

1. The Montana Coal Case: The09  Put  to the Test 

Theory is neutral. Conflict comes from its application. No severance tax has 
aroused more heated debate in recent years than the Montana coal severance tax. 
Both a desire to compensate the state for the burdens imposed on it by coal 
development and the need to raise additional general revenues were probably 
motivating factors in increasing the tax in 1975, when the Montana Legislature 

lSStaff Study, supra note 7 at 3-2. 
161d. 
"Parker, "State Severance Taxes from Mineral Extraction on Federal Lands," 12 (Congressional 

Research Service, Library of Congress, Main File Typed Report, Sept. 21, 1982). 
lRld. 
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raised the state's ad valorem severance tax to a maximurn of 30 per~ent. '~ Value was 
defined as the price for which coal is sold after extraction and preparation for 
shipment, f.0.b. at the mine, less production taxes.'O The effective rate of the tax, 
about 22 percent in 197gj2' was substantially higher than any other coal severance 
tax then in effect. Half of the proceeds from the tax are paid into a permanent trust 
fund to pay future and unforeseen social and environmental costs of coal 
 tripping?^ 

The stated reason of the State of Montana for the tax increase and the trust 
fund was that they were necessary to compensate it for loss of its natural resources: 

"Montana's experience had shown thatits mineral wealth could be exhausted and exported 
with little left in Montana to make LIP the loss of its irreplaceable resources. Montana has 
been painfully educated about the extreme economicjolts that follow when the mine runs 
out, the oil depletes, o r  the timber saws come still. We have a good many examples that 
teach us what happens to our hills when the riches of our Treasure State are spent. For 
these and other reasons, when strip coal mining was beginning to burgeon, in 1975. the 
legislature moved to fix a tax that would provide both for the present and the future when 
the coal deposits were gone."23 

Others saw the tax increase differently: 

[Cloal which was taxed at a rate of 34 cents per ton, is now being taxed at a rate of over $2 per 
ton - an effective increase of over 600%. 

What. we ask, couldjustify such an inordinate tax increase? It couldn't be need. . . the  states 
impose a variety of other taxes on coal production and related activity to cover impacts . . . 
Montana made no attempt to tailor the tax to meet legitimate needs. This was a tax increase 
justified only b, opportunity. Montana knew that there would be an  increasing and serious 
need for coal as a result ot the newly developing national energy policy. It knew that a 

lYMont. Code Ann. 8 15-35-101 to 15-35-107 (1979). Essentially the statute provided for taxation 
under the following scheme: 

Heating Qudlity Surface 
(BTL' per pound of coal): Mining 

L'nder- 7.000 12 cents or 
20% of value 

22 cents or 
30% of ~ a l u e  

34 cents or 
30% of value 

L'nderground 
Mining 

5 cents or 
3% of value 

8 cents or 
4% of value 

10 cents or 
4% of value 

T h e  formula requires that the higher tax figure be used at each stage. 

2 o M o ~ . ~  COIE ASS. 9 15-35-l02(1) (1979). 
LIStaff Study, szlpr-o note 7 at  3-7. 
"The fund \\.as established through an amendment to the Montana Constitution. See MOM: 

C o s s ~ :  art. IX, 9 5. D~str-ib~~tion of tax revenues to the fund is provided for in hlos-1: CODE A s s .  
g 15-35-108 (1979). 

23Com~nonwealth Edison Co. v. State, 615 P.2d 847, 850 (Mont. 1980). See aljo "Fiscal Disparities: 
Hearings Befol-e the Subcomm. on Intergovernmental Relations of the Senate Comm. on 
Governmental Affairs," 97th Cong., 1st Sess. 72 (1981) (Testimony of Senator John hlelcher). 
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number of midwestern and southern utility companies had entered into long-term 
contracts to purchase large quantities of Montana coal over the next twenty or so years. It 
knew that there were pass-through clauses in these coal contracts which rvould pass the 
burden of the tax on to consumers in its sister states. Montana sought to capitalize on this 
opportunity and fixed the rate of the tax at what it thought the market would bear.24 

T h e  dispute quickly moved to the courts. Four coal producers paid the tax 
under protest. Along with 11 out-of-state utilities, they filed suit in state court against 
Montana. They sought refund of all taxes paid under protest, an injunction against 
further collection of the tax, and a declaration that the tax was invalid under the 
Commerce and Supremacy Clausesz5 of the U.S. Constitution. 

T h e  trial court dismissed the suit and the Montana Supreme Court 
holding that: (1) the tax was not subject to scrutiny under the Commerce Clause 
because the severance of coal was a "local" event preceding entry of the coal into 
interstate commerce;27 (2) even if the tax were subject to such scrutiny, it was valid 
because it met constitutional  requirement^;^^ and (3) the severance tax was not 
unconstitutional under the Supremacy Clause because it did not  conflict with any 
federal law or policy.?9 

Predictably, Cmmanwealth Edisotl Co. v. Shte was appealed to the United States 
Supreme Court.30 T h e  appeal presented the Court with a difficult line to draw 
between clear precedent and current theory. The  Montana Supreme Court had 
held the Montana severance tax not subject to scrutiny under the Commerce Clause 
on the authority ofHeisler tl. Tl~omas Colliery CO.~ '  Under the reasoning of Heisler, the 
validity of a state tax was determined by whether the tax was levied upon goods 
before or  after their entry into interstate commerce. By this reasoning, the 
distinction between intrastate and interstate commerce was crucial. T h e  Commerce 
Clause was thought to invalidate any direct state taxation of interstate commerceand 
to permit any tax levied in intrastate commerce. 

However, though Helsler had never been overruled, the United States Supreme 
Court had moved away from the theory that state taxes on interstate commerce were 
invalid, while those on intrastate commerce wereper se valid. Instead, the Court had 
focused upon "the practical effect of a challenged tax"32 because it recognized that 
state taxes on a local activity may affect interstate commerce so significantly that 

'"Hearings on S. 2695 Before the Senate Comm. on Energy and Natural Resources," 96th Cong., 
2d Sess. 249-50 (1980) (Starement of William P. Rogers), quoted in Gray. "Coal Severance Taxes: 
Outbreak of the Domestic Energy War?,'' XIV  vat. Rr.toitrces Loill. 74 1 (1 982). 

25U.S. COX\-I. art. I, 5 8, cl. 2 and U.S.  Cuss1 art. V1, c1.2. 
'6Commonwealth Edison Co. v. Srate, supra note 23. 
"Id. at 854. 
2nId. a t  855. 
'Vn so ruling the Montana Supreme Court considered the following statures: Powerplant and 

Industrial Fuel Use Act, Pub. L. No. 95-620, 92 Stat. 3289 (1978). Natural Gas Policy Act, Pub. L. No. 
95-62 I, 92 Stat. 335 1 (1978), Federal Nonnuclear Energy Research and Developrnent Act, Pub. L. No. 
93-577, 88 Stat. 1878 (1974), Energy Reorgani~ation Act, Pub. L. No. 93-438, 88 Stat. 1233 (1974). 
E.nergy Supply and Environmental Coordination Act. Pub. L. No. 93-3 19,88 Stat. 246 (1974), Energy 
Petl-oleurn Allocatic~n Act, Pub. L. No. 93-159, 87  Stat. 627 (1973), and Clean Air Amendrnents of 
1970. Pub. L. No. 9 1-604, 84 Stat. 1676 (1970). 

3"Cornrnonwealth Edison Co. v. Mpntana, 453 U.S. 609 (1981). 
31Heisler v. Thomas Colliery Co., 260 U.S. 245 (1922). 
3'Mobil Oil Corp. v. Commissioner of' l i~xes ,  445 U.S. 425, 443 (1980). 
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Commerce Clause scrutiny is appropriateP3 and that "a State has a significant 
interest in exacting from interstate commerce its fair share of' the cost of state 
go~ernment ."~ '  I n  Complete Auto Tmnsit, Inc. v. B r 4 ,  the Court had held that a state 
tax affecting interstate commerce does not violate the Commerce Clause if it (1) "is 
applied to an activity with a substantial nexus with the taxing state, (2) fairly 
apportioned, (3) does not discriminate against interstate commerce, and (4) is fairly 
related to the services provided by the state."35 

Argument to the-supreme Court focused upon whether the mechanical 
approach ofHeisler should be overruled and, if so, whether the Complete Auto Transit 
test was satisfied by the Montana tax. The  severance tax unarguably satisfied the first 
and second prongs of the Complete Auto Transit test because the only nexus of the 
severance of the coal was in Montana, and apportionment was not an  issue, since no 
other state could levy a severance tax on Montana coal.36 Therefore, only the third 
and fourth prongs, tvhether the tax discriminated against interstate commerce and 
was fairly related to the services provided by the state, were argued. The  appeal also 
addressed the issue of whether the state tax was preempted under the Supremacy 
Clause.37 

T h e  majority opinion written by Justice Marshall quickly discarded Heisler in 
favor of the later practical effect tests38 and moved to consider the validity of the tax 
under the Commerce Clause. T h e  appellants had asserted that the Montana 
severance tax discriminated against interstate commerce because ninety percent of 
Montana coal is shipped to other states under contracts that permit severance taxes 
to be passed t h r o ~ g h ? ~  As a result, the burden of the Montana tax is borne mainly by 
non-Montana utility companies and consumers. 

Previously, the Supreme Court had ruled invalid Louisiana's "First Use" tax on 
natural gas, which had insulated Louisianians from its impact by a system of credits 
and exclusions so that only gas moving out of the state was burdened.40 I t  had also 
disallowed as discriminatory attempts to ban the export of natural resources, such as 
game;" or  natural gas;'2 or to prevent the import of undesirable residues, such as 
wastes, for disp0sal.4~ 

T h e  Supreme Court held the Montana tax to be non-discrirninatoryPVt did not 
find the differential treatment that it had found in other "discrimination" cases 
because the Montana tax applied both to interstate and intrastate purchasers of 
Montana coal."5 In fact, over 60 percent of Montana's electricity consumers were 
served by Montana Power Company, which burned only Montana coal in its 

331d. 
3'Dept. of Revenue etc. v. Ass'n of Wash. Stevedoring Co., 435 U.S. 734, 748 (1978). 
35430 C.S. 274, 279 (1977) (numbering added). 
36Commonwealth Edison Co. v. Montana, supro note 30 at 617. 
37U.S. CONST art. I\.: cl. 2. 
"Commonwealth Edison Co. v. Montana. suprcr note 30 at  617. 
391d. at 617-18. 
'"Maryland v. Louisiana, 451 U.S. 725 (1981). 
"Hughes v. Oklahoma. 44 1 U.S. 322 ( 1979). 
'2Pennsjlva~~ia v. West Virginia, 262U.S. 553 (1923). 
4%City of Philadelphia v. New Jersey, 437 L.S. 617 (1978). 
"Commonwealth Edison Co. v. Montana, supra riote 30 at 629. 
'Yd.  at 618. 
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generating plantsP6 T h e  Court stated that the prernise of its discrimination cases was 
that the purpose of the Commerce Clause was to create an  area of free trade among 
the states. "In matters of foreign and interstate commerce there are no state lines."47 
The  Court held that: 

Consequently, to accept appellants' theory and invalidate the Montana tax solely because 
most of Montana's coal is shipped across the very state borders that ordinarily are to be 
considered irrelevant would require a significant and, in our view, unwarranted depal-ture 
f'rom the rationale of our prior discrimination cases.'* 

T h e  Court also found that the severance tax complied with the fourth prong of 
the Complete Auto Earuit Case, the requirement that a tax be fairly related to the 
services provided by the state.l"he appellants had argued that the Court should 
permit introduction of econornic data and analysis so that they could show that the 
tax was out of proportion to the additional services related to coal extraction 
provided by M ~ n t a n a . ~ "  T h e  Court rejected the request, stating that the "fairly 
related" test did not require that theamount of the tax be fairly related to the services 
provided, but merely that the measure of the tax must be "reasonably related to the 
extent of the contact."" Essentially, the Court held that the judicial inquiry under 
the Commerce Clause into a severance tax levied by a state should be the same as that 
required by the Due Process C l a ~ s e ; 5 ~  which clearly does not provide a basis for 
exarnining the relationship between the amount of a tax and the benefits pro~ided  
by the ~ t a t e . 5 ~  Where a general revenue tax does not discriminate overtly against 
interstate commerce, and is assessed proportionately to the taxpayer's activities 
within the state. as will always be the case with a tax based on production, the state: 

is free to pur-sueits own fiscal policies, unembarrassed by theconstitution, it-by the practical 
operation of a tax the state has exerted its power in relation to opportunities which it has 
g i ~ e n ,  to protection which i t  has afforded. to benelits which it has conferred by the fact of 
heing an orderly, civilired ~ociet!?~ 

A factual inquiry into the relationship bet~veeri the revenues generated by a 
severance tax and the costs incurred by the state in providing services to businesses is 
a matter for legislative inquiry, not for the federal courts, said the Court.5TThe only 
limitation to the power of the state to decide the proper rate of tax is that: 

'9n~zcu.r Crtric~ Brief o t  En\ironmental Defense Fund, Natut-al Resources Defense Council, and 
Sierra Club at 5, Commonwealth Edison, 453 V.S. 609 (1981). (Brief in suppot-t of appellees). 

"Charles West v. Kansas Natural Gas Co., 221 L1.S. 229, 225 (191 1). 
"Commonwealth Edison Co. v. Montana, szrpro note 30 at 6 19. 
'! 'Id. at 626, 
5"Bt-iel' l'ot- appellants at 16, Cotnmonwedth Edison Co., 453 U.S. 609 (1981). 
"Com~nonwealth Edison Co. v. Montana, .tupm note 30 at 626. 
j2U.S. Co\s  I amend. XIV, 5 1 .  
"A. Magnano Co. v. Hamilton, 292 L-.S. 40 (1934). 
'4Cornmon\cedtl~ Edison Co. t .  h.lontann. $rr/)rrr note 30 at 624-625. (quoting State of M'isconsin \. J .  

C:. Petine\ Co.,  31 1 V.S. 43-7. 444 (1940)). 
55Commonrvedth Edison Co. v. Montana, uprtr note 30 at 627. 
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A taxing statute may be judicially disapproved if it is "so arbitrary as to compel the 
conclusion that it does not involve an exertion of the taxing power, but constitutes, in 
substance and effect, the direct exertion of a different ant1 forbidden power, as, for 
example, the confiscation of propert)."j6 

Finally, the Court unanimously rejected the claim that the Montana tax was 
preempted by federal law.57 T h e  appellants had argued that the severance tax was 
invalid under the Supremacy Clause of the Constitution because it conflicted with 
one or more of several federal statutes. The  thrust of their argument was that it 
frustrated the purpose of the Mineral Lands Leasing Act of 1920.js Under that Act, 
economic rents attributable to the mining of coal on federal lands are to be captured 
by royalty payments to the federal government, which then shares them with the 
states according to a formula prescribed in the law. It was asserted that the Montana 
severance tax defeated the purpose of the 1920 Act because it absorbed the 
economic rents; the royalty is subject to the severance tax,sY and so the tax diminishes 
the royalty. 

T h e  Court found nothing in the 1920 Act, in its legislative history, or in the 
legislative history of its 1975 amendments to suggest that Congress meant to capture 
all economic rents from the mining of federal coal. The  Act contemplates only a "fair 
return" to the public.G0 Further, the Court noted that section 32 of the 1920 Act 
specifically authorized the states to levy severance taxes on federal coal with no 
suggestion of any limit, and no limit was adopted when the Act was amended in 
1975, though Congress was aware of the Montana tax."' 

Arguments that the Montana tax was preempted by the general purposes of a 
variety of other federal energy and environmental statutes also failed. The  Court 
found no indication of congressional intent to restrict the right of the states to levy 
severance taxes. In fact, it noted in the course of its statutory review that section 601 
of the Powerplant and Industrial Fuel Use Act of 197862 and the legislative history 
supporting it  implied]) sanctioned the Montana taxes. T h e  Act provides federal 
assistance to areas badly affected by increased coal or ~iranium mining where the 
state governor certifies that the state or  local government lacks the resources to meet 
increased demand for services and facilit ie~?~ but it requires that revenues from 
severance taxes be taken into account in the de~ision.~" 

Essentially, the United States Supreme Court adopted a "hands off" policy 
toward state severance taxes in Commmlzu~alth Edison Co. u. Montana. While it 
overturned its Hpislpr position that state severance taxes were not subject to 
Commerce Clause scrutiny by the federal courts, i t  defined the required review so as 

jVd. at  n. 17 (quoting A. Magnano Co. v. Hamilton, supra note 53 at 44 (1934)). 
jild. at  632. 
""Mineral Lands Leasing Act, ch. 85, 431 Stat. 437 (1920) (codified as amended at  30 U.S.C. 5 18 1 

(1976 Supp. 111 1979)). 
"Brief for appellants at 16, Cornmonwe;dth Edison Co., 453 C.S. 609 (1981). 
"Comnionlvealth Edison Co. \.. Montana..rvpra note 30 at632 (citing H.R. No. 68 l,94th Cong.,2d 

Sess. 17-18, reprinted in 1976 U.S. Code Cong. & Ad. Kews 1943, 1953). 
611d. at 632. 
6242 U.S.C. (/ 8401(a)(l) (1976 & Supp. I11 1979). 
63Commo~iwealth Edison Co. v. hlontana, supra note 30 at  634-35. 
"Id. at 635. 
65A. Magnano Co. \.. Hamilton, szcprcz note 53 at  44. 
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to give the states the broadest possible leeway in structuring severance taxes. A state 
severance tax may not be overtly discriminatory, as it will not be if it is applied to 
production consumed within the state as well as that shipped out of state. Nor may a 
state severance tax be designed to exercise a "forbidden such as 
confiscation of property under the pretext of taxing it; e.g., a 1000% severance tax 
might run  afoul of this limit.'j6 W~thin these broad limits, however, the states have 
discretion to structure severance taxes and determine rates subject only to 
congressional, not judicial, review. There is no constitutional requirement that a 
severance tax be structured to impose burdens only in proportion to the benefits 
conferred upon taxpayers. T h e  only benefit to which taxpayers are constitutionally 
entitled is the " 'enjoyment of the privileges of living in an  organized society, 
established and safeguarded by the devotion of taxes to public purposes.' 

2. Indian Seuerunce Taxes 

Less than a year after Commm~ruralth Edison Co. v. Montuna, the U.S. Supreme 
Court upheld a severance tax on oil and gas applied by an Indian tribe. Its opinion 
extended the principles that underlay the broad discretion given the states to levy 
severance taxes. 

In  1976, the Jicarilla Apache Tribe in Northwestern New Mexico adopted a unit 
severance tax of $.05 per MMBTU on gas and $.29 per barrel of oil produced on the 
reservation.'j8 These rates amounted to approximately 29 percent of the price for 
which "old" regulated gas was sold and approximately 12.5 percent of the price for 
which price-regulated oil was sold. T h e  tax was approved by the Secretary of 
Interior;Gq as the tribal constitution required. Appellants, who held leases that 
predated the severance tax, challenged the tax and a federal district court enjoined 
its enforcement. However, the Tenth Circuit Court of Appeals reversed:O and 
certiorari was accepted by the Supreme Court. 

T h e  argument of the appellants in Mrrrzon v. Jzcarzlla Apachr Tnbe7' was 
three-pronged. First, they asserted that the tribe's authority to tax outsiders who do  
business on the reservation was implied from its right to exclude them, but since the 
Jicarilla tribe had not conditioned its leases upon payment of a severance tax, the 
tribe had no right to impose one in 1976.72 Second, they argued that the severance 

h W o n t a n a  hdd argued that it was free to tau ~ t s  coal exen a t  a 1000 percent rate under  the Hezsler 
principle. Justice Blackmun's dissent asserts that thedecision in Commonwealth Edison Co. "implicitlv 
ratifies" thatcontention. 453 U.S. a t  645. However, such a rate would probably beviewed as beyond the 
pale of legitimate revenue raising. Williams, "Severance Taxes and  Federalism: T h e  Role of the 
Supreme Court  in Preserving a National Consumer Market for Energy Supplies," 53  Colo. L. Rev. 281 
(1982). Some commentators disagree, howe~zer. O n e  commentator has said that "States with informed 
draftsmen can now make any tax rate constitutional by merely giving the tax the proper labels." Note, 
"Commerce Clause Restraints on State Taxation of Energy Resources: A Suggested Framework for  
Analysis." 60  Wash. C1.L.Q. 425, 448 (1982). 

67Commonwealth ~ d i s o n  Co. v. Montana, supra note 30  a t  629  (quoting Carmichael v. Southern 
Coal & Coke Co., 301 U.S. 495, 522 (1937)). 

6YMerrion v. Jicarilta Apache Tribe, 455 U.S. 130, 136 (1982). 
ssId. 
?OMerrion v. Jicarilla Apache Tribe, 617 F.2d 537 (1980) (en hanc). 
?'Merrion v. Jicarilla Apache Tribe, supra note 68 a t  149. 
??Id. a t  137. 
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tax was preempted by federal legislation because it was inconsistent with the 
regulatory scheme for leasing and developing oil and gas resources on Indian lands 
or with national energy p0licies.7~ Finally, they insisted that the tax violated the 
Commerce Clause because it discriminated against and imposed a multiple burden 
upon interstate c0mmerce.7~ 

Justice Marshall, again writing for the Court, rejected the first argument on two 
grounds. First, Washington rl. Confederated Tn'bes of C ~ l u i l l e , ~ ~  had upheld the right of 
Indians to tax as one of the sovereign powers of the tribe. Citing Commonwealth E d & m  
Co. u. Montana, he found "nothing exceptional in requiring petitioners to contribute 
through taxes to the general costs of tribal g ~ v e r n m e n t , " ~ ~  though the tribe already 
collected rents and royalties under its leases. He noted, however, that the tribe's 
sovereign authority to tax is subject to limitations because "the federal government 
can take away this power, and the Tribe must obtain the approval of the Secretary 
before any tax on nonmembers can take effect."77 Second, in holding that, even if 
the tribe's power to tax derives from its power to exclude outsiders, a failure to 
exercise the power when a mineral lease is granted does not bar its exercise later, he 
stated: 

It isone thing to find that theTribe hasagreed tosell theright to use the land and take from 
it valuable minerals; it is quite another to find that the Tribe has abandoned its sovereign 
powers simply because it has not expressly reserved them. . . 

Marshall's opinion for the majority also rejected the preemption argument. It  
found that the provisions of the Indian Mineral Leasing Act of 192779 permitting the 
states to levy severance taxes on production from Indian lands did not preempt the 
tribes from levying their own taxesdo It found nothing in the Indian Mineral 
Leasing Act of 1938s1 or in national energy policies inconsistent with tribal severance 
taxes?? 

In addition, the majority questioned whether Commerce Clause review 
standards applied to Indian tribes, since the relationship between the tribes and the 
states is a matter for the "political departments of g~vernmen t . ' ' ~~  Further, the 
majority said, it is appropriate for the courts to determine whether commerce is 
unduly burdened or discriminated against only where Congress has not acted. 
"When Congress has struck the balance it deems appropriate, the courts are no 
longer needed. . . ."s4 

Finally, the Court held that the four-pronged test of Cmpleteduto Transit would 

731d. a t  149-52. 
741d. at 152-53. 
75iVashington v. Confederated Tribes of Colville, 477 U.S. 134 (1980). 
76Merrion v. Jicarilla Apache Tribe. supra note 68 at 138. 
771d. a t  141. 
781d. ar 146. 
791ndian Mineral leasing Act, Ch. 299, $ 4, 41 Stat. 1347. (1927) (codified ar 25 U.S.C. 398(c) 

(1971)). 
"Merrion v. Jicarilla Apache Tribe, supra note 68 at 15 1. 
"25 U.S.C. $5 396(g) (197 1). 
"Merrion v. Jicarilla Apache Tribe, supra note 68 a t  150. 
"Id. at 153. 
*'Id. a t  154. 
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be met if scrutiny were neces~ary.8~ The  appellants asserted that the severance tax 
discriminated against interstate commerce because it exempted minerals sold on the 
reser~ation.8~ The  Court interpreted the ordinance to exempt only production 
taken "in kind" by the Tribe, and held the exemption was not discriminatory because 
it merely avoided "administrative make-work" from the Tribe taxing i t~e l f .8~  

Thus, barring congressional action to limit their powers, both the states and the 
Indian tribes have broad discretion to structure and collect severance taxes.88 
Virtually any severance tax that does not overtly discriminate in favor of local citizens 
and against interstate commerce and that does not amount to a confiscation will be 
upheld. The  judicial response to sectionalist conflicts over severance taxes has been 
to defer to the Congress. 

D. Legslative Response to Conjict over Severance Tmes 
It seems apparent from the reasoning of the U.S. Supreme Court in 

Commonwealth Edism Co. v. Montana and Merrion v. Jicnrilla Apache Tribe that any 
substantial limitation upon severance tax rates must come from Congress. Because 
of these cases, Congress has considered imposing a variety of limitations upon the 
states' and tribes' power to impose high severance taxes. Whether action could be 
sustained and whether it is likely to be forthcoming are the issues explored in this 
section. 

1 .  Congressional Power under the Commerce Clause 

The  Commerce Clause of the U.S. Constitution specifically gives Congress the 
power "to regulate commerce. . . among the several states."8g That power has been 
interpreted very broadly in the twentieth century. Any activity that has a "substantial 
economic effect" may be regulated?O Such diverse activities as child labor, 
prostitution, sales of food and drugs, and strip mine reclamation have been held to 
have substantial economic effect upon interstate commerce and to be subject to 
regulation under the Commerce Clause. A variety of energy taxes and subsidies, 
including the Crude Oil Windfall Profit Tax, energy tax credits, and regulation of 
the price of natural gas have been enacted on the basis of "substantial economic 
effect." Where interstate commerce is substantially affected, the Commerce Clause 
gives Congress virtually unlimited power which is circumscribed only by internal 
limitations inherent to the political system and by theexternal limitations imposed by 
the Con~ti tut ion?~ 

Internal limitations upon legislative initiative under the Commerce Clause are 
recognized by the principle that "unless Congress conveys its purpose clearly, it will 

85~d .  at  156. 
R61d. at  15'i. 
"Id. at 158. 
8%ecause of the large amounts of energy resources in tribal lands, the power to tax is significant. 

The Council of Energy Resource Tribes has estimated that its member tribes own approximately 
one-third of Western coal suitable for strip mining, forty percent of non-government owned uranium. 
and four to five percent of onshore oil and gas resources. 

"U.S. ConsT art. I, 5 8, cl. 2. 
90NLRB v. Jones & Laughlin Steel Corp.. 301 Y.S. 1 (1937). 
91L. Tribe, Anencan Constitutional Lnu'. 8 5-20, p. 303 (1978). 
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not be deemed to have significantly changed the federal-state balance."92 This has 
been called the "clear statement" prin~iple.9~ It is a real limit on congressional power 
because it may be impossible to identify any clear legislative intent to an enactment. 
The members of the majority voting for the law may have done so for differing 
reasons, none of which may show on the record. However, if the legislative process 
clearly indicates the intention of Congress to act under the Commerce Clause to 
invalidate a state law, or to withdraw from the states and Indian tribes the right to act 
in certain areas, that intention will likely to be given effect by the courts. "If Congress 
wishes to utilize the full reach of its power, it need only say so."g4 

External limitations upon congressional action under the Commerce Clause are 
those imposed by conflicting provisions of the Constitution, itself. Even here, the 
courts will give deference to congressional determinations. An example is U.S. u. 
P t a ~ y n s k i , ~ ~  where i t  was argued that the Uniformity Clause, which says that excise 
taxes must be "uniform throughout the United States,"96 invalidated the Windfall 
Profit Tax?7 The argument was that the act was unsupportable because it exempted 
certain newly discovered Alaskan oil. "Distinctions based on geography are simply 
not allowed,"98 a district judge had held. However, the Supreme Court held that 
Congress may consider geographically isolated problems, though the courts will 
examine such classifications closely to see if there is actual geographic 
dis~rimination.9~ Applying that test, the Court found the Windfall Profit Tax 
constitutional because "exempt Alaskan oil" was subject to "disproportionate costs 
and difficulties," which justified its special treatment?OO It noted that "where . . . 
Congress has exercised its considered judgment with respect to an enormously 
complex problem, we are reluctant to disturb its determination."lo1 

In appropriate circumstances, the Tenth Amendmentloz to the Constitution 
may be an important external limit to congressional power under the Commerce 
Clause to control the levy of severance taxes. The purpose of theTenth Amendment 
is to preserve for the states some of the independknck that they had enjoyed before 
their entry into the Union?03 The power of the states to tax has been consistently 
recognized. "Matters of State taxation are reserved to the states under the tenth 
amendment to the Constitution. . . . The power of the State legislature to levy and 
collect taxes is unrestricted where such tax is not otherwise  inc constitutional."'^^ 

Because of the importance of the right of the states to levy taxes, direct attempts 
to limit state taxation of natural resources might be held improper under the Tenth 

"U.S. v. Bass, 404 U.S. 336. 349 (1971). 
93L. Tribe, supra nore 91, at 9: 5-8. p. 243. 
~ v d .  
95United States v. Ptasynski, - U.S. - 103 S. Ct. 2239 (1983). 
y6U.S. Coxsr: art. I .  Q: 8, cl. I. 
"1.R.C. Q: 4986 (Supp. I[', 1980). 
"Ptasynski v. United States, 550 F. Supp. 549, 553 (1982). 
""United States v. Ptasynski. step)-a note 95 at 2245. 
l'loId. 
'("Id. at 2246. 
'02U.S. CONS-I: amend. X provides that "The powers not delegated to the United States by the 

Constitution, nor prohibited by it to thestates, are reserved to the States respectively, or to the people." 
'"T, 'liibe, supra note 91, $ 5-20, p. 301. 
1"4Snow r. Dixon, 66 [II. 2d 443, 362 N.E.Pd 1052, 1062. ceri. d~7lred. 434 U.S. 939 (1977). 
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Amendment. In  National League of Cities u. Use~y,~O~ the Supreme Court upheld the 
contention of several cities and states that the Tenth Amendment precluded federal 
regulation under the Commerce Clause that extended federal minimum wage and 
hour provisions to most of their public employees. It found that applying such 
regulation to the states \vould "impermissibly interfere with the integral 
governmental functions" of the states because it would so substantially affect the 
states' allocation of funds and provision of services.'06 T h e  Court suggested that any 
federal action that "impairs the state's integrity,"'07 requires "relinquishment of 
important governmental ac t i~ i t i e s , " ' ~~  "interferes with traditional aspects of state 
~overeignty," '~~ or imposes directly upon the states federal choices "as to how 
essential decisions regarding the conduct of integral government functions are to be 
made"'I0 would violate the Tenth Amendment. 

This broad language was clarified in the companion cases of Hodel u. firganiu 
Surface Mining and Reclarnntion Association,'" and Hodel u. I n d i u n ~ " ~  upholding the 
Surface Mining Control and Reclamation Act of 1977113 against assertions that it 
robbed the states of the freedom to deal with restoration of strip mined lands within 
their borders. In  Hod~l  71. Indiana, the Court restated a premise of deference to 
Congress, noting that: 

[Llegislative Acts adjusting the burdens and henefits of economic life . . . [have] a 
presumption of constitutionality. . . . A court may invalidate legislation enacted under the 
Commerce Clause only if it is clear that there is no rational basis for a congressional finding 
that the regulated activity affects interstate commerce, or that there is no reasonable 
connection between the regulatory means selected and the asserted ends.'" 

I n  the Ergznia Surface Mining case, the Court interpreted Nnt~onal L~ague ofcities as 
setting a three-pronged test that must be met if federal legislation is to be invalidated 
by the courts: 

First. there must he a showing that the challenged statute regulates the 'States as States. . . .' 
Second, the federal regulation must address matters that are indisputably 'attributes of 
state sovereignty . . .' And third, i t  must be apparent that the States' compliance with the 
federal law would directly impair their ability 'to structure integral operations in areas of 
traditional fu nct ion~. ' "~  

Unless all three parts of the test are breached, the legislation is valid. 
If this test were applied to federal legislation limiting severance taxes, the first 

"'Wational League of Cities v. Usery, 426 U.S. 833 (1976). 
" ' V d .  at 851. 
1"71d. at  843, (quoting Fry v. L1.S.. 421 U.S. 542, 547 n. 7). 
"'*Id. at  847. 
"'V(1. at 852. 
"" Id .  at 855. 
ll'Hodel v. Virginia Surface hiin. and Reclam. Ass'n., 452 U.S. 264 (1981). 
112Hodel v. Indiana, 452 U.S. 314 (1981). 
'1330 U.S.C. jj 1201 (1979). 
114Hodel v. Indiana. .~tipra note 112 at 323-24 (quoting Usery v. Turner Elkhorn Mining Co., 428 

U.S. 1, 15 (1978)). 
"5Hodel v. Virginia Surface & Min. Reclam. Ass'n., .r~ipra note 11 1 at 287-88. 
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two parts of the disabling test would likely be met. Certainly legislation limiting levy 
of severance taxes by thestates affects thestates as states. Likewise, the power to tax is 
an attribute of state sovereignty and essential to their existenceas separate entities?lfi 
Only as to the third requirement, direct impairment of the states' ability to structure 
integral operations, is there real doubt. A logical argument can be made that a 
severe restriction on severance tax rates could "directly impair" state functions such 
as conservation of natural resources and provision of services, at least in those states 
in which severance taxes are  a n  important component of state finances. 
Determination of whether federal regulation under the Commerce clause 
constitutes a forbidden impairment of the states' sovereignty calls for a balancing of 
federal and state intel-estsF7 and the weight of the balance is not clear. 

While the federal courts would be deferential to efforts of Congress to limit 
severance tax rates, the cases in which thei\'c~tional League of Cities doctrine has been 
held to have been satisifed are distinguishable. Establishment of a maximum 
severance tax rate would bea moredirect and severe limitation on the states than any 
yet tested. In the L.,'irglnlu Surfuce Mining case,"# federal legislation setting minimum 
surface restoration provisions for the states was upheld. However, the states retained 
the right to set higher standards and, indeed, did not have to address the issue at 

InFERCv. Mi~sissipp2,'~~ provisions of the Public Utility Regulatory Policies Act 
of 1978 requiring that state public utility commissions "consider" specific rate 
designs and regulatory standards and adopt regulations to achieve certain goals 
were upheld?" However, the Court made a point of noting that nothing in the Act 
required exercise of the states' sovereign powers or  set standards that had to be 
followed in all state regulation?" In contrast, the proposed severance tax legislation 
would set a maximum rate rather than mere minimum standards. In  addition, 
severance taxes may be fiscally essential to some of the energy-rich states having no 
other feasible way of raising needed revenues. Therefore, the disabling test of 
Sc~tionc~l Lec~gue of Cities v. U ~ s e ~  might be triggered by legislation limiting severance 
tau rates."" 

An alternative to direct limitation upon the rate of severance taxes is indirect 
limitation by forbidding the states to apply such taxes to resources from federal 
lands within their borders. Since a large percentage of Western energy resources lie 

"Wathan v. Louisiana, 49 U.S. (8 How.) 73 (1850). 
"'Hodel v. Virg~nia Surface 8c Min. Keclam. Ass'n.. supra note I I I ar 287-88. 
'lHld. at 264. 
'Iglf the statedoes notact. afederal reclamation program isestablished for it. 91 Stat. 447, Q: 504. 
""FERC v. Mississippi, 456 L'.S. 742 (1982). 
"'TitlesI, 111 and Section 2lOof the Public Utilities Regulatorv Policies Act. Pub. L. h'o. 95-617,92 

Stat. 31 17 (1978), (codihed at 16 17.S.C. 9: 2601 and 15 U.S.C:. $ 3201 (Supp. V 1981)). 
12' FERC v. Mississippi, \upra note 120 at 771. 
lZRAs has been noted above, energ? se\erance taxer provided 20 percent or more ofstate revenues 

in eight states in 198 1. See the textat note 10. S~~ral , \o .  Bradford, "Beyond Cornmon~iealth Edison Co. 
v. Montana: Direct Congressional Limitations on State '1Bxation of' Natural Resources," 9 J. Corp. Tax, 
253 (1982), and Wilson. "Sekerance Trlxes. Energy Resources, and Blue-Eyed Arabs: 'Is the Po~ver to 
Tax the Powel- to Survi\e?"', 29 (Bureau of (;~n.ernmenral Research anti Ser\.ice, University of 
Colorado, Boulder, l u l )  1981). Howe\er. one colnlnelitator has concluded that imposition of a 
12% percent ceiling "is unlikely to meet a n )  serious co~lstitutional challenges.'' Korc. "Commerce 
Clause Restraints on State 7axation of Energy Resources: .4 Suggested Framework for Analysis," 60 
Wash. C'. L. 1;2 425. 4.5.5 (1982). 
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under federal lands. such a restriction would be a substantial limitation upon the 
taxing pourer of the states.'" Presently, section 32 of the Mineral Lands Leasing 
Act,Iz5 expressly confers authority on the states to tax mining activities on federal 
lands. It is not clear whether the states would ha\re the power to tax private lessees 
absent section 32. Congress was itself not sure in 1920 when it enacted the mineral 
lands leasing legislation and for this reason included section 32.Iz6 Both the 
principle of federal sovereign immunity and plenary congressional authority under 
the Property Clause arguably ~vould support a federal law limiting the applicability 
of state t'axes to federal lands.I2' 

Tenth Amendment restrictions may apply to federal limiting legislation also, 
though such legislation would be based upon the federal government's po\vers 
under the Property C l a ~ a e " ~  and not the Commerce Clause. TheLVationalLeap~e of 
Citips test has been applied by the Supreme Court only to legislation enacted under 
the Commerce Clause, and federal power over federal lands has been termed 
"without limitations" by the Cour t . "~owever ,  theNationa1 League of' Cities decision 
explicitly reserved the issue of "whether different results might obtain if Congress 
seeks to affect i~itegral operations of state governments by exercising authority 
granted it under other sections of the Constitution . . .",I3" and was specifically 
discarded as inappropriate where the issue \vas Congress' power to enforce the 
substantive provisions of' the Civil War  amendment^.'^^ One vie\\' is that hTational 
Lpagz~e of Citk is based upon a concern that the states should not lose the autonomy 
essential to their viability, rather than upon any special attribute of the Conlmerce 
Clause.I3' If so, its limits s h o ~ ~ l d  apply to legislation enacted by Congress under the 
Property Clause as rvell as the Commerce Clause. 

" 4 F ~ ~ -  example, 70-75% of Slontana's coal lies under t'ederal lands. Commonwealth Edison Co. v. 
Rlontana. srcprrr note 30 at 608-609. 

"j33 L..S.C. 189 (1971). 
''"i~pr 51 Corig. Rec. 14953, 14954-14955. 15039, 150.55, 15060, 15064-15065, 15558-15559 

( 191.2): 53  Cong. Rec. 980-98 1 (1916); 58 Cc~ng. Rec. 7770-777-1 ( 1'1 19). 
"'Scr Max-?land \ .  Louisiana, 4.51 LT.S. 72.5. 752-54 n.26 (1981). suggesting that Congress could 

prohibit state taxes on natur-al I-esource niining o n  federal lands. For a full tliscussion of the extent of 
thc P~-ol~ei-t! Clause power, see Gaetkc. "Congressional Discretion U~idel- the Pr-operty Clause," 33 
Hnst~ngi  L . I .  381 (1981) and Frank and Eckhard. "Po\'el- of Congress Under the Property clause to 
Give Extratel-ritorial Effect to Federal Lands La\\.: Will 'Respecting Property' Go the LVay of6Affecting 
Commerce'?". S\. .Vcit. Rrs. Lnu, 663 ( 1989). 

12"L..S. C o \ b ~ . a r t .  I\', 5 3. ( 1 .  2, \\,hich 111-o~itles: "The Congress shall have Power to dispose of and 
make all needful Rules ant1 Regulations respecting the Ierritory or othet- P~mperty belonging to the 
Cnitrd States; and nothing in thisConstitution shall be soconstrued soas to Prqj~~dicean)-claimsot the 
Cnited States, 01- of an! particular State." 

l2%Ieppe 1.. New \lesico, 426 L.S. 529, 539 (1976). 
'3"National League of Cities, tripr-o note 105 at 852 r). 17. 
l3lCit! of Rome v. Y.S.. 416 C.S. 156, 179-180 (1980). 
'"Comment, "The PI-operti Power, Federalism. and the Equal Footing Doctrine," 80 Col l~n .  L. 

RSpi,. 817. 830 (1980). In adtlitioti i t  should be noted that the National League of Cities test could be 
ovel-ruler1 or- wakened by the Court. T h e  argument has been made that R'ntionnl Leng11~ of Cities "is 
incons~ste~lt with the central purpose of the Constitution itself. . . ." by Justice Ste\ens concurring in 
EEOC 1.. \V\oming. I..S. - , 103 S.Ct. 1051, 1067 (1983). 
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2 .  Congressional Reticence to Act 

Despite the suggestion in Commonwealth Edison Co. u. Montana that Congress 
could limit state severance taxes, Congress has been slow to act. Bills have been 
introduced in the last three sessions of Congress to limit the maximum rate of 
severance taxes to 12.5 percent133 but no final action has been taken on any 
proposal. Proponents have not been able to muster the political muscle for passage 
of these direct limitations for a variety of reasons. 

One reason Congress has failed to act has been uncertainty about the incidence 
of severance taxes. Are they substantially exported from producing states to 
consuming states? The assumption that they areexported is the rationale of limiting 
legislation. However, the facts have not been clear. 

The extent to which a given severance tax is actually exported from the levying 
state to consumers depends upon the market dominance of the state imposing the 
tax and the degree of inelasticity of the demand of the consuming public. Unless the 
producing state has a large share of the productive capacity of the resource, 
competition from other producing states will force the resource's local extractors to 
absorb the tax.134 If consumers have readily-available alternative sources of the 
commodity, if they can substitute another resource for it (as large energy users 
frequently do), or if they can do without it altogether, then the tax cannot be 
exported. 

Market dominance and demand elasticity may be determined by legal 
institutions, as well as by the laws of supply and demand. Environmental restraints 
upon sulphur emissions may give states with deposits of low sulphur coal market 
d 0 m i n a n ~ e . l ~ ~  Long term contracts with "pass through" provisions for variable costs 
such as severance taxes may make demand for the resource more i11e1astic.l~~ 

There is no general agreement among economists as to whether the incidence 
of severance taxes is exported. It has been argued that no state has the market 
dominance necessary,'37 and that a cartel of producing states would not be ~ tab1e . l~~  

133S. 463,98thCorlg., 1st Sess., 129 Cong. Rec. S 1073-75 (daily ed. Feb. 3, 1983); H.R. Res. 2690, 
98th Cong., 1st Sess., 129 Cong. Rec. H2313, E1803-04 (daily ed. Apr. 21, 1983). 

134To the extent that local extractors have out of state stockholders, an absorbed tax may be 
effectively exported. 

135Approximately 86% of the low sulphur coal reserves of the U.S. are located west of the 
Mississippi River. P. Hamilton, The Rrsrn~r Base of  U .S .  Coals on Sulphul- Con,ten,t -The Wesfel-n States, 2 
(U.S. Bureau of Mine Circular 8693, 1975). Montana and Wyomingcontrol 68% of U.S. low sulphur 
coal reserves and, in fact, that coal is in high demand because of the environmental restraints of 
legislation such as the Powerplant and Irtduscrial Fuel Use Act of 1978, Pub. L. No. 95-620, 5 102(a)(2). 
92 Stat. 3298. See H.R. Rep. No. 1527, 96th Cong., 1st Sess., 3 (1980), quoted by J. Blackmun, 
dissenting in Commonwealth Edison Co. v. Montana, supla note 30 at  638. According to another 
source, Montana alone has 40% of low sulphur coal reserves. "Fiscal Disparities: Hearings Before the 
Subcomm. on Intergovernmental Relations of the Senate Comm. on Governmental Affairs," 97th 
Cong., 1st Sess. 9 (1981) (Testimony of William I? Rogers). 

'36Allegedly, 90% of coal mined in Montana was sold to purchasers in other states under long term 
contracts with "pass through" provisions. H.R. Rep. No. 1527, 96th Cong., 1st Sess., 3-4 (1980) quoted 
at 453 U.S. at  639. 

13'McLure, "SeveranceTaxeson Energy Resources in the United States: Comment," 10Growth and 
Change 72, 72-73 (1979). 

13%helton and Morgan, "Resource Taxation, Tax Exportation and Regional Energy Policies," 17 
h'at. Rrsources J. 261, 282 (1977). 
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O n  the other hand, others have concluded that a substantial portion of the incidence 
of severance taxes is e~ported?~"oth groups have been cautious in their 
conclusions, A neutral observer has noted: 

One must be cautious in interpreting the results of existing interstate tax exportation 
studies. The  incidence assumptions for many business taxes remain a subject of debate, the 
data for allocating tax payments by residents must be improved, and the treatment of the 
Federal offset has a substantial effect on the estimates.141 

T h e  scenario is clouded further by the likelihood that market conditions will not be 
stable, so that the incidence of taxes may be exported at one time but absorbed at 
another. 

A second reason for congressional inaction is disagreement over whether 
export of severance taxes, if i t  occurs, would be unfair. To the extent that severance 
taxes are  necessary to compensate the levying state for damage to its environment 
and for  the costs of developing and supporting the infrastructure required to 
support the extraction of the resource, then even if taxes are exported to ultimate 
consumers, they a re  not unfair. Those who reap the benefits of the energy should 
pay its real costs. Despite derision from consumer states, the producing states have 
argued forcefully that this is the case: 

While a 30 percent tax of any sort may seem excessive at first, a more careful analysis 
suggests that projected revenue in the energy-producing states will just about balance out 
with needed increases in public outlays for education, public safety, roads, water, health 
care and land reclamation associated with rapid energy d e ~ e l o p m e n t ? ~ ~  

T h e  facts may differ from state to state. North Dakota, for example, may have actual 
costs associated with mining and use of its coal to generate electricity which is 
exported that exceed 12% percent, while Montana might be able to recoup all of her 
costs by other existing l e ~ i e s . 1 ~ ~  

Likewise, to the extent that energy severance taxes exported by the producing 
states a re  offset by other taxes that are  imported, the severance taxes are  not unfair. 
I t  is inevitable that there will be economic "give and take" among the states in our  

13?See R. Posner, Econoinic Armlyis of Lou' 509-514 (2d Ed. 1977). and Sheltori & Vogt, "The 
lncidence of Coal Severanre Taxes: Political Perceptions and Economic Realities," 22 Nut. Res. J .  539, 
557 (1982). But see Hellerstein. "Constitutional Constraints on State and Local Taxation of Energy 
Resources," 31 Nut. Tax. J .  245, 248-49 (1978); McLure, "Economic Constraints on State and Local 
Taxation of Energy Resources," 31 Nut. Tax J. 256, 159 (1978); Gillis, "Severance Taxes and Energy 
Resources in the United States: A Tale of Tivo Minerals," 10 Growth and Change 55. 63 (1979); and 
McLure, supra note 137 at  72. 

l4OFor example, two economists conclude that 29 percent to 40 percent of coal severance taxes are 
passed through to consumers. with the percentage of western taxes shifted to midwestern consumers 
even higher, but note that "a conservative estimate of two standard deviations yields a plus or minus 
10% range" of error. Shelton and Vogt, "The lncidence of Coal Severance Taxes: Political Perceptions 
and Economic Realities," 22 Nut. Re~ozrwes J .  539, 555 (1982). 

'"Parker,supra note 17at 19.S'et.also, Miernyk, 1 J .  ofEnergyandDevelopment, supra note 3a t  321. 
'"Southern States Energy Board, State Suc~erance Taxes: The GrowingDebate overReglo11~11 DiffPrence.~ 

3 (Dec. 198 1). 
14%ee the discussion at  Note, "Commerce Clause Restraints on State Taxation of Energy 

Resources: A Suggested Framework for Analysis," 60M'nsh. Ir.L.(Z. 425.456 notes 177 and 178 (1982). 
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federal union. I n  this respect, it is interesting to note that one of the studies on tax 
exportation reveals that the highest net tax export rates belong to Delaware and 
Nevada, neither of which are primarily reliant upon energy severance taxes.'44 
Again, the energy-producing states have made the argument forcefully: 

To single out seberance taxes on energy and to attempt to limit that particular tax overlooks 
many other taxes imposed hy states on avast range of commodities and services, all of which 
are exported to some extent to the consumers of other states. Should Michigan's powel- to 
impose a tax on an automobile manufactured in that state also be limited? Should we 
continue to allow New York to impose a transfer tax on each transaction on the New York 
Stock Exchange I-egardless of the stockholder's state of r e s i d e n ~ e ! ' ~ ~  

T h e  basic problem is that severance taxes cannot be analyzed in isolation. They are 
only one of a "crazy quilt" scheme of local, state, and federal taxes and subsidies, 
whose basis and impact are often hard to discern. 

A third reason for congressional inaction on legislation to limit severance taxes 
is that, despite the recent increase in their relative importance, they are still small 
items in the big picture of government finance and economic activity. T h e  Montana 
coal tax was a political causr? celebre, but it raised only about $70 million in fiscal 
1981.'" Total collections in all states from severance taxes were less than $6.5 billion 
that year.'47 That amounted to only 4.3 percent of total tax collections of state 
governments in 1981.14R In  addition, although the rates of some severance taxes are 
high, their impact has not been severely felt by most consumers because they have 
been lost amid other inflationary pressures and because the price of the resource at 
the wellhead or  mine is often a relatively small component of its price to the 
consumer; e.g., it has been asserted that the 30% Montana severance tax on coal 
adds two percent to the annual electricity bills of Midwestern con~umers. '~" 

Fourth, while Congress waited for the courts to decide the Constitutional issues 
of C~mmonwealth EdGnn Co. u. Muntuna, it enacted a varie~y of direct and indirect 
subsidies that more than offset the impact of whatever portion of energy severance 
taxes are exported from producing states to consuming states. A subsidy is the 
opposite of a tax. To the extent that energy usage is subsidized, the subsidy negates 
taxes paid on tlle energy used. With subsidies, the federal government can make 
redistribution of income that offset (or emphasize) sectionalist taxes. At least three 
kinds of energy subsidies were contained in legislation enacted in the late 1970's and 
early 1980's: (1) transfer payments from producers to consumers; (2) incentives to 
develop existing energy resources, and (3) subsidies to promote development and 
use of new energy resources, including conservation. 

lAAC. Phaares, LVho Pay\ State and L o c n l  To.uc.i? (Oelgeschlager, Cunn & Hain Publishers, Inc., 
Cambridge, Mass. 1980). T ~ b l e  -1-5. 

lA5Southern States Energv Board, supra note 142 at 2. To some extent, this reasoning hegs the 
cluestion. There is a tilndamental issue of fairness raised where citizens of one state are subject to the 
political externality of taxes imposed by another state without direct representation of their interests. 
That such a circun~stance is inherent in a federal system does not make it fair. 

I4%taff Study, s l ~ p r n  note 7 at  3-1 1. 
"'U.S. Dept. of Commerce. Bureau of The  Census, "State Government Tax Collections in 1981," 

Ihble 3. p. 7 (GFXI No 1). 
""Staff Study, supra note 7 at  3-7. 
'""Fiscal Disparities: Hearings," srrp?-c~ note 135 at 72. (Testimony of Senator John Melcher). 
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Direct subsidies to energy consumers during the period in question included 
block grants to the states for payment of utility bills and weatherization of the 
residences of low income persons,'jO and energy tax credits for home owners' 
investments in conservation and renewable energy sources?51 Indirect subsidies 
included a partial shelter for consumers from higher natural gas prices by 
provisions inthe Natural Gas Policy Act of 1978 intended to shift the brunt of higher 
well-head prices to industrial and an $88 billion program for development 
of a synthetic fuels ind~stry. '"~ 

By far the most important of the legislation subsidizing energy consumers was 
the Crude Oil Windfall Profit Tax Act of 1980?54 The Windfall Profit Tax, which 
accompanied deregulation of oil prices,'55 may be seen as a national severance tax 
transferring huge kconomic rents from oil producers to the coffers of the federal 
government.'" It is an indirect subsidy to energy consumers in that, without it, their 
taxes would have to be higher to support the present level of government services. 
When it was enacted, i t  was estimated that it would raise a total of $228 billion by 
1990.157 The trend of actual collections suggests that the total will be substantially 

lSnSuch programs were authorized by the Headstart, Economic Opportunity, and Community 
Partnership Act of 1975, Pub. L. No. 93-644, 88 Stat. 2291, 2308 (1975), repealed by Pub. L. No. 97-35 
5 683(a), 95 Stat. 519 (1981). A thorough analysis of their funding and operation is included in 
Manaster, "Energy Equity for the Poor: The Search for Fairness in Federal Energy Assis~ance Policy:' 7 
H a m .  Env. L. Rrz~.  371, 375-402 (1983). 

lSIEnergy Tax Act of 1978, Pub. L. No. 95-618, 92 Stat. 3174, l i t le I ,  9 101 (codified as 26 U.S.C. 
44C. (S~ lpp  I1 1978). 

15'15 U.S.C. 9 201 (Supp V. 1981). 
lSTnergy Secl~rity Act of 1980. Pub. L. No. 96-294. 94 Stat. 61 1, Title I (codified as 42 Li.S.C:. 

$Cj  8701-8795 (Supp. \' 1981)). 
'"Pub. L. No. 96-223, 94 Stat. 229 (1980). 
lS5With the OPEC-mandated increases that took the price of oil from about $2.50 to nearly $40.00 

per barrel in less than 10 years therecamea public outcry that the oil industry's "unearned" rentsought 
to be shared. Initially, price controls were imposed on oil. See 6 C.F.R., Part 150. Subpart L (1973). 
Then, President Carter made a decision to decontrol the price of oil, but recomn~ended a Windfall 
Profit Tax. For a discussion of the background and working of the tax w e  Oosterhuis. "The Crude Oil 
W~ndfall Profit Tax Act ot 1980," 39th I r l ~ l .  on Fed.  f i x  Ch. 42 (Matthew B e ~ ~ d e r .  198 1 ) .  

'j6This is a gross oversimplification of the Crude Oil W~ndfall Profit Tax Act, of course. The .4ct 
was much more than an excise tax. In addition, it included the Home Energy Assistance Act of 1980, 
Pub. L. No. 96-223. 94 Stat. 229 (1980), w.hich provided for a Low Income Energy Assistance Trust 
Fund and a~~thor ized appropriations of $3.115 billion for hscal year 1981. The  Fund was to provide 
cash payments for energy costs tolow income familie\. Halt of the available funding was to beallocated 
among the states in proportion to the total costs of energy usage. The  other half was to be allocated on 
the basis of the average annual number of heating degree days for each state multiplied by the number 
of low income households in the state. This formula favored the energy consuming states, \\,hich tend 
to belocated incolder areasand to have larger numbersoflow income households. In the final analysis. 
however, funding of o n l ~  $1.85 billion was appropriated for 198 1, and the program Ivas subsequently 
substantidly modified and divorced from the Windfall Proht Tax. See hlanaster.srrpm note 150. The  
Act also included substantial subsidies for the development of alternative energy sources. It increased 
the rates of tax credits permitted for solar, wind. and geothermal energy equipment and extended the 
availabilit! of tax credits to 11ydroelectl.i~ generating property, cogenerating equipment, petroleum 
coke and p~tch plants, coke and coke gas equipment, intercity buses, and biomass techniques. It 

~ ~ 

extended the gasohol exemption from the federal excise tax on motor fuels and permitted a credit for 
alcohol usetl as a fuel. It expanded the definitions ot solid-waste disposal facilities and hydroelectric 
generating facilities as renewable energy propel-t! entitled to issue tax exempt industrial bonds. 

'"H.R. Rep. No. 817, 96th Cong., 2d Secs. 163, reprinted in 1980 U.S. Code C:ong. & A d .  Kews 
714 (Appendix, Budget Etfects). 
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less, largely because of lower oil prices than had been a n t i ~ i p a t e d . ' ~ ~  Nonetheless, 
the sheer magnitude of the income transfer from oil producers has done much to 
eclipse the severance tax "export" issue.15Y 

Fifth, though Congress did not act directly to limit the rates on state and Indian 
severance taxes, i t  placed indirect limits upon taxes of oil, the most important of the 
energy  resource^.'^^ One of the issues that confronted Congress in framing the 

Profits Tax was whether severance taxes on oil should be deductible from 
the sale price in calculating the tax. Deduction seemed justified because, to the 
extent that sales proceeds are paid over to the state in severance taxes, there is no 
"profit" to the producer upon which a tax can be levied. On the other hand, to 
permit unlimited deductions would be to invite the states to increase severance taxes 
and short-circuit the Windfall Profit Tax by transferring revenues from the federal 
government to the producing states. As a result, the Act provided that there could be 
no severance tax deduction to the extent that the total rate exceeded 15 percent.161 
T h e  W~ndfall Profit Tax Act contains an even stricter provision affecting Indian 
severance taxes. Indian severance levies are not deductible from the sales price in 
calculating windfall profits?62 T h e  effect of these provisions is to put a "cap" on the 
rate of state severance taxes on oil, and to provide a strong disincentive to the 
enactment of Indian severance taxes on oil. Severance taxes in excess of the limits 
will come out of producers' pockets and be a substantial detriment to continued 
activity within the state or  on the r e ~ e r v a t i o n . ' ~ ~  

lSRThe table that follows contrasts the estimates of receipts from the Crude Oil W~ndfall Profit Tax 
anticipated when the Act was passed with actual receipts: 

(In Millions of Dollars) 
FY 1980 1981 1982 1983 1984 

Conference Committee 
E.ctimate . . . . . . . . . . . . . . . .  3.172 13,436 19,543 19,958 21,144 

Actual . . . . . . . . . . . . . . . . .  5,959 23,290 18.88 1 14,264 (est.) 12,288 (est.) 

Sources: Executive Office of the President Office of Management and Budget, "Budget of the United 
States Government Fiscal Year 1984. 1983, 1982 (Government Printing Office), and 
H.R. Rep. No. 817 96th Cong., 2d Sess. 166. Reprinted in 1980 U.S. Code Cong., & Ad. News 7 17 
](Table 2). 

IsYOf course, not all federal subsidies enacted in recent years have been to energy consumers. 
Approximately $103,000.000 per year has been paid since 1976pursuant to 31 Stat. 5 6901 et. seq. to 
local governments in which federally-owned lands are located under an entitlements program 
intended to compensate local government units for tax revenues that they would receive if the land 
were privately owned. Sources: Executive Office of the President Office of Management and Budget, 
"Budget of the United States Government." Fiscal Year 1985, 1984, 1983, 1982, 1981, 1980, 1979, 
(Government Printing Office). 

'"Oil accounts for approximately 55% of the value of non-renewable energy production in the 
United States. 

LG'l.R.C, 5s 4988(a)(2) and 4996(c)(3)(A) (Supp. V 198 1). The  Act also defined severance taxes to 
exclude unit taxes; only ad valorern taxes, those determined on the basis of the gross v a l ~ ~ e  of the 
extracted oil will qualify. See 5 4996(c)(2) (Supp. V 1981). 

'"1.R.C. 9: 4996(c)(2) (Supp. V 198 1). 
'"Of course, severance taxes paid al-e Hill detluctible from gross income to reach adjusted gross 

income for federal income tax purposes, a s  is Windfall Profit Tax paid. However, the producer's total 
tax bill is minimized if he can deduct severance taxes in calculating Windfall Profit Tax. 
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Finally, and perhaps most important, the economic pendulum has swung and 
largely eliminated for the present the economic advantages of the energy producing 
states that underlie the sectionalist conflict. The combination of lower prices for 

caused b$ OPEC's inability to maintain price levels, deep recession and 
conservation made it apparent that the energy industry was grossly overcapitalized. 
The resulting shake-out has staggered the economies of the energy producing 
states. Major regional financial institutions that had encouraged frenetic 
development based on inflated estimates of demand and prices have been hard hit, 
and some have failed?65 Literally thousands of independent producers have gone 
bankrupt or sold their properties at bargain prices. Even large oil companies and 
pipelines have not been immune. A wave of mergers swallowed up relative giants 
such as Gulf, Cities Service, Getty and S ~ p e r i o r ? ~ ~  The plight of many pipelines is so 
dire that fundamental reorganization of the industry is under c~ns ide ra t ion?~~  
These developments have left the major energy producing states with budget 
deficits, increased unemployment, and the prospect of more of the same16s at the 
same time that the energy consuming states have been rebounding from the 
recession.l6"hey have made it unnecessary and impolitic for Congress to enact 
severance tax limits. 

In short, congressional action appears less and less likely. W~th the passage of 
time the higher rates of severance tax have become "normal," like the high energy 
prices that motivated them. Consumers and their representatives in Congress have 
other energy-related problems with which to contend, notably the issue of 
deregulation of natural gas prices. Economic changes have made severance tax 
limits unnecessary and impolitic. The life span of political issues is only as long as the 
period between crises, and the crisis is past for the moment. 

E. Conclusion: The Federal System Erdkated? 

It should not be concluded that, because neither the courts nor Congress have 
acted to place a limit on the rate of state and tribal severance taxes, the legal system 
has failed to cope with the problem. What the challenges to energy severance taxes 
in Commonwealth Edirm~ v. Montana and Merrion v. Jicarilla Apache Tm'be and the 

'"From June 1980 through January 1981 OPEC's official price was $37.00 pel- barrel. See, 
Knaverhase, "Saudi Arabian Oil Policies," Current History, p. 29 uan.  1984). However, spot market 
prices, i.e., non-contract prices negotiated according to the supply of and demand for oil, soared as 
high as $40 per barrel. See Monthly Energy Review, Febl-uary 1984 (DOEIEIA-0035) (84102) for FOB 
cost of crude oil imports from 1976 through February 1984. Thecurl-ent official OPEC priceis $29.50 
per barrel. ~ u r t h e r  price reductions announced by Great Britain and Nigeria in dctober, 1984, 
threaten maintenance of the official price. 

'"First National Bank of Midland, Texas became the nation's second largest bank failure on 
October 14, 1983. The  Penn Square Bank of Oklahoma City also failed in the summer of 1983. See 
Business Week, October 3 1, 1983 at 49. See U.S. News & World Report, January 30, 1984, pp. 64-65. 
T h e  Federal Deposit Insurance Corporation had to step in to save Continental Illinois Bank in the 
summer of 1984. 

"'See, Wall Street Journal, March 7, 1984, at  22, col. 1, at  23, col. 4. 
"'See, Pierce, "Reconsidering the Role of Regulation and Competition in the Natural Gas 

Industry,"97 Harvard L. Rev. 345 (1983) (advocatingderegulation ofnatural gaspipelinecompanies). 
lGHSee U.S. News & World Report, December 5, 1983, p. 12. 
lti9See U.S. News & World Report, January 30, 1984, pp. 64-65. 
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attempts to get Congress to pass limiting legislation did accomplish was to "buy time" 
for  reflection of the issues involved and for fundamental economic forces to work. 
T h e  threat of action by the courts and Congress no doubt caused the energy 
producing states to hesitate to follow Montana's lead in raising severance taxes to 
high levels. With the passage of time has come changed economic conditions that 
have made it more difficult for the producing states to export severance taxes to the 
consuming states and impolitic to further burden their own energy extractive 
industries.170 While several states and Indian tribes have increased or levied 
severance taxes since 1975, only q o m i n g  and North Dakota have approached the 
level of Montana's tax on coal.17' In fact, the 12.5 percent "cap" sought in the most 
popular bill to limit severance taxes apparently would presently affect only 
Montana, Wyoming, North Dakota, and perhaps Kan~as . '~ '  

In  short, one cannot forget that the legal system in the United States is a part of 
a broader, federal political system. Like the policeman on the beat, the role of the 
federal courts and Congress in disputes between the states is as much to deter 
anti-social behavior as to intervene to impose order. One function of the legal, 
administrative and legislative processes is to give the disputants time to reconsider 
their positions and compromise their goals, to reflect upon their long-term interests, 
and to consider the wisdom of avoiding a clear-cut determination of winners and 
losers. In the context of energy severance taxes, these processes have permitted the 
dispute to be put into the larger perspective that only time and operation of the 
economic system can give. Although neither the federal courts nor Congress have 
been willing to act directly to arbitrate the sectional conflict over energy severance 
taxes, the power of these legal institutions to act has played an important part in 
permitting economic forces to adjust, albeit it painfully, the energy severance tax 
controversy. While the Montana and Jicarilla Apache taxes remain in place, their 
impact upon consumers is minimal and other states have not followed suit. Montana 
and the Apache %be are isolated, their ecorlornies staggered by high 
unemployment and low growth caused in part by the unwise exercise of their 
sovereign authority to tax.173 The  system has worked to permit time and changed 
circun~stances to defuse the energy severance tax controversy. 

I7"Dr. Henry Steel, Professor of Economics at the L'niversity of Houston, has argued that current 
market conditions would bar the export of Texas se\erance tax increases. "The people in the East don't 
pay any more for their oil despite severance tax increases because theproducerscan't shift their prices 
above the OPEC ceiling." Houston Post, Sunday, Feb. 26, 1984, p. 13E. 

171Wyoming applies an effective severance tax rate of 17 percent to coal. "Fiscal Disparities. 
Hearings,"supra note 135 at 17. Testimony of William P Rogers. North Dakotalevies a tax estimated at 
20% of value. See Commonwealth Edison Co. v. Montana, supra note 30 at 640, n. 5,  and Ch. 57-61 
North Dak. Cent. Code. 

'7'Kansasleviesa net severance tax of approximately 4.33 percent on oil and 7 percent on gas. S.B. 
452, 1983 Sess. Laws of Kan., effective May 1, 1983. In addition, however, ~ roduc ing  properties are 
subject toacountyad valorem tax on personal property meamred by gl-oss value, that has been treated 
by FERC as a severance tax. T h e  total of the two taxes probably exceeds 15 percent in somecounties. 

'73Arizona, home of the Jicarilla tribe, and Montana ranked 32nd and 37th respectively in per 
capita income growrh in 1983 according to a recent Commerce Department report. Other 
energy-producing states had equally dismal rankings, with the exception of Alaska which had the 
highest per capita income growth in the country. See Tulsa World, August 29, 1984, B-2. Similarly, 
energy-producing states in general still have higher unemployment rates than non-producing states. 
Scr U.S. Department of Labor Scadsrics, Employment and Earnings, July 1984, pp. 142-146.- 



I t  is quite likely that srnte severance taxes \\-ill become a sectionalist issue 
sometime again in the future, for- energy sectionalism is little more than a 
manifestation of' the inherent tendenc) of human beings to take advantage of'their 
neighbors (~vhom they may not trust anyvay) when circumstances permit them to 
do  so.17.' Hou.ever Cvmmonwenlth Edison v. Montnnn, Merrion u. Jicnrilla Apache Tn'be, 
and the response of Congress to the phenomena that caused those cases should give 
confidence that the system will once more weather the storm. T h e  constitutional 
powers of the federal courts and Congress are sufficient to protect one group of 
states from economically predatory actions of other groups, if the courts or 
Congress choose to exercise them. That those powers exist makes the need for their 
exercise less likely. 

'74See  B .  Xckel-man. So[ in l  J~c,dirc. ; I /  tlr(2 L/b('r-rrl Skrtr. I7ti-177 (Yale 1980) and J .  Dukcmisier & J. 
Kl-iel.. PI-O/J,,,-/T .5.5, N. 19 (Lirrle. BI.O\\II 1981). 101- a discusiolr  of the "F1.cc Rider" o r  "Hold Out"  
~ ~ r i n c - i ~ > l r  o t  economics. 




