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This report summarizes policy developments and legal decisions that oc-
curred at the Federal Energy Regulatory Commission (FERC or the Commission),
the Pipeline and Hazardous Materials Safety Administration (PHMSA), and the
United States Courts of Appeals in natural gas regulation from July 1, 2017, to June
30, 2018."
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. RULEMAKING ACTIONS

A. Revised Policy Statement on Treatment of Income Taxes

In 2016, SFPP, L.P. (SFPP) and several shippers that transported petroleum
products over SFPP’s pipelines (Shippers) petitioned the U.S. Court of Appeals
for the District of Columbia to review three FERC orders related to cost-of-service
tariffs on oil pipelines.! In United Airlines, Shippers argued that the FERC’s dis-
counted cash flow (DCF) rate of return methodology provided master limited part-
nership (MLP) pipeline investors a return on equity (ROE) sufficient to pay their

1. United Airlines, Inc. v. FERC, 827 F.3d 122, 122 (D.C. Cir. 2016).
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taxes, and that giving MLP-owned pipelines an income tax allowance in addition
to the pre-investor-tax rate of return constitutes “double recovery” of income
taxes.? Although the court acknowledged that, under its prior decision in Exx-
onMobil Qil Corp. v. FERC, it may be reasonable for the FERC to grant a tax
allowance to partnership pipelines, the court held that the Commission failed to
demonstrate that there is no double recovery of taxes for partnerships.® The court
vacated the FERC’s orders with respect to this issue, and remanded to the Com-
mission to consider “mechanisms for which the Commission can demonstrate that
there is no double recovery.”

On remand, the Commission issued a Notice of Inquiry (NOI) seeking com-
ments on how to address any double recovery that might result from the combina-
tion of its current income tax allowance and rate of return policies.® The FERC
“received 24 comments and 19 reply comments from customer, pipeline, and elec-
tric utility interests.”® The FERC issued a Revised Policy Statement concluding
that an impermissible double recovery does result from granting a MLP pipeline
both an income tax allowance and a ROE pursuant to the DCF methodology.’ Ac-
cordingly, the FERC stated that it “will no longer permit MLPs to recover an in-
come tax allowance” in their cost of service.® Additionally, the Commission issued
a Notice of Proposed Rulemaking to address the effects of the Revised Policy
Statement on the rates of interstate natural gas pipelines organized as MLPs.®

Although parties raised numerous arguments why MLPs must continue re-
covering an income tax allowance to ensure reasonable returns for their investors,
the FERC found none of them persuasive.® The Commission concluded that even
in the absence of an income tax allowance, MLP pipelines would continue to re-
cover their costs and a reasonable return for investors.!! Finally, the Commission
emphasized that “the post-United Airlines’ policy changes . . . will be reflected in
initial oil and gas pipeline cost-of-service rates and cost-of-service rate changes
on a going-forward basis under existing ratemaking policies.”?

2. Id.at127.

3. ExxonMobil Oil Corp. v. FERC, 487 F.3d 945,953 (D.C. Cir. 2007) (“FERC has reasonably explained
why income taxes paid on partnership income are properly allocated to the regulated entity for ratemaking pur-
poses, and the shipper petitioners have offered no compelling reason to second-guess the agency’s policy
choices.”); United Airlines, 827 F.3d at 136.

4. United Airlines, 827 F.3d at 137.

5. Notice of Inquiry, Inquiry Regarding the Commission’s Policy for Recovery of Income Taxes, 157
F.E.R.C. 161,210 (2016).

6. Revised Policy Statement on Treatment of Income Taxes, 162 F.E.R.C. 161,227 at P 7 (2018).

7. Id.atP45.

8. Id.atP2.

9. Notice of Proposed Rulemaking, Interstate and Intrastate Natural Gas Pipelines; Rate Changes Re-
lating to Federal Income Tax Rate, 162 F.E.R.C. 161,226 (2018).

10. See generally 162 F.E.R.C. {61,227 (2018).
11. Id.atP 44.
12. Id.atP47.
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B. Notice of Proposed Rulemaking, Rate Changes Relating to the Federal
Income Tax Rate - Interstate and Intrastate Natural Gas Pipelines; Rate
Changes Relating to Federal Income Tax Rate

The FERC issued a Notice of Proposed Rulemaking that proposes a process
to determine whether interstate natural gas pipelines’ rates require adjustment to
reflect the federal corporate income tax rate reduction from 35 percent to 21 per-
cent pursuant to the Tax Cuts and Jobs Act, and the FERC’s elimination of an
income tax allowance for MLPs in its Revised Policy Statement on Treatment of
Income Taxes.'* The Commission’s stated goal is to ensure that the benefits of
the federal corporate income tax reduction and elimination of the MLP income tax
allowance flow through to customers to the extent that pipelines would otherwise
over-recover their cost of service without a rate reduction.’* The Commission is
requiring interstate natural gas pipelines to (1) make a one-time informational fil-
ing to evaluate the impact of the tax change and Revised Policy Statement on pipe-
line rates (“Form 501-G”); and (2) choose one of four voluntary options that ad-
dress the effect of the 2017 Tax Cut and Jobs Act and Revised Policy Statement,
including: (a) reduce rates by the percentage reduction in cost of service resulting
from the 2017 Tax Act and the Revised Policy Statement; (b) commit to filing
either a prepackaged uncontested settlement or general Natural Gas Act (NGA)
section 4 rate case by December 31, 2018; (c) file a statement explaining why an
adjustment to rates is not needed; or (d) take no action at all.®

C. Notice of Inquiry, Process for Certification of New Natural Gas
Transportation Facilities

On April 19, 2018, the FERC issued a notice of inquiry (NOI) seeking stake-
holder perspectives to assess whether, and if so, how, it should revise existing
policies regarding the FERC’s review and authorization of interstate natural gas
transportation facilities under section 7 of the Natural Gas Act (NGA).* That law
declares “the business of transporting . . . gas for ultimate distribution to the public
is affected with a public interest.”*” The standard for approval of any interstate
natural gas pipeline project is that it is required by “public convenience and neces-
sity,” which is determined by the FERC.'® Approval by the FERC confers on the
pipeline eminent domain authority. Therefore, how the FERC interprets public
convenience and necessity is significant.*

13.  Seegenerally 162 F.E.R.C. 161,226 (2018); Act of Dec. 22, 2017, Pub. L. No. 115-97, 131 Stat. 2054
§ 13001 (2017); 162 F.E.R.C. 1 61,227 (2018).

14. 162 F.E.R.C. 161,226 at P 20 (2018).

15. Id.atP3.

16. See generally Notice of Inquiry, Process for Certification of New Natural Gas Transportation Facili-
ties, 163 F.E.R.C. 1 61,042 (2018).

17. 1d. at P 5 (citing 15 U.S.C. § 717(a) (2012)).

18. See generally 163 F.E.R.C. 1 61,042 (2018).

19. Id.
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The FERC adopted its current policy for assessing public need in September
1999 in “Certification of New Interstate Natural Gas Pipeline Facilities — State-
ment of Policy” (Docket No. PL99-3-000) (Policy Statement).? The NOI noted
significant changes since the Policy Statement was issued, including: revolution-
ary changes in technology to produce natural gas, leading to new areas of gas pro-
duction and changes in pipeline flows; long-term precedent agreements; the more
prevalent use of natural gas as a fuel source for electric generation; increased con-
cerns with project approvals from landowners and affected communities; and in-
creased concerns over the evaluation of pipeline impacts on the environment, in-
cluding greenhouse gas emissions.?

The NOI poses a series of questions on the transparency, timing, and predict-
ability of the certification process in four categories: (1) potential adjustments to
the Commission’s determination of need, specifically with respect to the use of
precedent agreements; (2) the exercise of eminent domain and landowner interests,
including ways to minimize impacts on landowners and accounting for landowner
interests; (3) the FERC’s consideration of environmental impacts, including the
interplay between the NGA and the National Environmental Policy Act (NEPA)
with an emphasis on reviews of upstream and downstream greenhouse gas emis-
sions; and (4) improvements to the efficiency of the FERC’s review process, in-
cludir;g stakeholder participation.?2. Comments on the NOI were due July 25,
2018.

Il. RATES, TERMS, AND CONDITIONS OF SERVICE
A. Abandonment

1. Tres Palacios Gas Storage L.L.C.

The FERC granted in part and denied in part the request of Tres Palacios Gas
Storage L.L.C. (“Tres Palacios”) to abandon 7.41 billion cubic feet of natural gas
storage capacity at three of its salt dome caverns located in Colorado and Texas.?*
Tres Palacios filed the application in April to reduce its certificated capacity in
response to new volume verification studies.?® The Commission found that such
action “was not an amendment to its original proposal,” and [therefore, did] not
require an additional notice and comment period.?® The FERC stated that although
“a storage provider is not required to present evidence of structural changes to its
storage facility in order to request authorization to change the certificated working

20. See generally Certification of New Interstate Natural Gas Pipeline Facilities, 88 F.E.R.C. 1 61,227
(1999).

21. 163 F.E.R.C. 161,042 atP 2 (2018).

22. Id.atP51.

23. Id.atP61.

24.  Tres Palacios Gas Storage L.L.C., 160 F.E.R.C. 161,107 at P 1 (2017).

25. Id. at PP 4-5.

26. Id.atP 15.
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gas capacity,” it must show “that doing so would not adversely impact the struc-
tural integrity of its storage facility.”?” The Commission found that Tres Palacios
had “submitted sufficient information for the Commission to evaluate its proposal
for Cavern 3” but that it “failed to meet its burden” for Caverns 1 and 2.2

2. Kinetica Deepwater Express, L.L.C.

The FERC denied a request for rehearing of its order authorizing Kinetica
Deepwater Express, L.L.C. (“Kinetica Deepwater”) to abandon by sale certain
pipeline facilities located on and off the shore in Louisiana, Louisiana state waters,
and federal waters in the Gulf of Mexico.2® Among other arguments, the protestors
alleged that the Order was “inconsistent with the Commission’s determination
in Northern Natural Gas Co., where the Commission . .. rejected the applicants’
argument that the producer/shippers’ general rejection of negotiated rate terms
demonstrated” a need for abandonment and further found the appropriate forum in
such a situation was “a section 4 rate case.”® The Commission reconsidered the
MOPS approach in light of the fact that it “may be very inefficient and potentially
costly” and “might require continuous section 4 proceedings.”®* The Commission
referred to allegations that “Kinetica Deepwater shut down service on the Grand
Chenier System prior to issuance of the September Order” to Commission staff,
though it did not consider it a factor in reconsidering the abandonment authoriza-
tion.%?

3. High Island Offshore System, L.L.C.

The FERC denied a request to rehear its authorization of High Island Off-
shore System, L.L.C.’s (HIOS) request to abandon offshore facilities in the Gulf
of Mexico which would then be used to supply a deep-water port export facility
for liquefied natural gas (LNG) planned by Delfin LNG.* Protestors argued that
granting abandonment would deviate from Northern Natural Gas Co., where the
Commission “previously rejected a pipeline’s attempt to abandon its jurisdictional
facilities and certificate services based on diminished throughput, and instead di-
rected the pipeline company to file a section 4 case as an initial step so that the
cost of operating the pipeline from diminished throughput would be reflected in
rates.”* The Commission found that “the approach set forth in MOPS is not ap-
propriate where, as here, production and therefore the facilities’ throughput can
only be expected to continue declining and necessitate continuous section 4 rate
case proceedings.”® “The determination of whether an abandonment is permitted
by the ‘present or future public convenience or necessity’ is a case-specific inquiry

27. Id.atP48.

28. Id.

29. Kinetica Deepwater Express, L.L.C., 160 F.E.R.C. 1 61,129 (2017).

30. Northern Nat. Gas Co., 135 F.E.R.C. 1 61,048, reh’g denied; 137 F.E.R.C. { 61,091 (2011) (MOPS);
160 F.E.R.C. 161,129 at P 7 (citing 135 F.E.R.C. 1 61,048 at P 43) (internal quotations omitted).

31. 160 F.E.R.C. 161,129 at P 10 (2017).

32. Id.atP12.

33.  High Island Offshore Sys., L.L.C., 163 F.E.R.C. 161,040 at P 1 (2018).

34. 135F.E.R.C. 161,048 (2011); 137 F.E.R.C. 1 61,091 (2011); 163 F.E.R.C. 1 61,040 at P 4.

35. 163 F.E.R.C.161,040atP 8.
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that weighs varying criteria depending upon the particular circumstances of each
specific abandonment proposal.”® The Commission therefore “continue[d] to
find that the approach taken in MOPS with respect to interruptible shippers is not
satisfactory where, as here, it has been demonstrated that the facilities abandoned
have a very low utilization rate.”%’

4. Peregrine Oil & Gas Il, L.L.C. v. Texas Eastern Transmission, L.P.

The FERC denied a request for rehearing and declined to clarify its holding
that a “temporary outage does not constitute an abandonment under Section 7 of
the NGA.”%® When setting the complaint for a hearing on other matters, the Com-
mission had stated that it “agree[d] with Texas Eastern that the temporary outage
of its Line 41-A does not amount to an abandonment of service on the line within
the meaning of NGA section 7.”* Complainants alleged the Commission’s state-
ment was ambiguous and that “Texas Eastern never intended to repair the Line 41-
A system and only did so when ‘captive producers agreed to pay secret, unlawful
charges.” In denying the request, the Commission ruled that while the “alleged
facts might be relevant to Peregrine’s surviving claims” they still only “show[ed]
the existence of a temporary, unintentional outage that Texas Eastern eventually
resolved, and therefore did not constitute an abandonment.”**

5. Questar Southern Trails Pipeline Co. & Navajo Tribal Utility Authority

The FERC granted Questar Southern Trails Pipeline Company (“Questar
Southern Trails”) authority to abandon all of its jurisdictional facilities in Arizona,
California, New Mexico, and Utah in part by sale to the Navajo Tribal Utility Au-
thority (NTUA) and in part by abandonment-in-place.*> NTUA, a Navajo Nation
enterprise, “owns and operates natural gas distribution systems that provide ser-
vice to approximately 7,900 customers at several discrete locations throughout the
27,000 square-mile Navajo Nation.”*® Before the planned sale, NTUA’s distribu-
tion system was “generally not contiguous with each other, and instead [was]
spread out over the Navajo Nation.”* NTUA planned to incorporate approxi-
mately 268 miles of the interstate pipeline abandoned by Questar Southern Trails
into its existing system in order to maintain service to its customers.*> Questar
Southern Trails stated its only firm shipper was NTUA and that other shippers had

36. Id.at P 10 (quoting 160 F.E.R.C. 1 61,129, at P 7; citing also 15 U.S.C.A § 717f(b)).

37. Id.atP18.

38.  Peregrine Oil & Gas Il, L.L.C. v. Texas E. Transmission, L.P., 163 F.E.R.C. 161,121 at P 3 (2018).

39. Peregrine Oil & Gas I, L.L.C. v. Texas E. Transmission, L.P., 161 F.E.R.C. 1 61,109 at P 22 (2017)
(citing Panhandle E. Pipe Line Co., 62 F.E.R.C. 1 61,222, at p. 62,533 (1993); citing also Transcontinental Gas
Pipe Line Corp., 68 F.E.R.C. 161,228, at pp. 62,080, 62,082 (1994)).

40. 163 F.E.R.C. 61,121 at P 9 (quoting the Complaint at P 3).

41. Id.atP18.

42.  See generally Questar S. Trails Pipeline Co., 163 F.E.R.C. 1 62,086 (2018).

43. Id.atP1.

44, 1d.

45. Id.at PP 2-3.
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transportation alternatives so a rate increase could not sustain its current opera-
tions.*® The Commission found that because no protests had been filed and “a rate
case proceeding could not obviate the need for a more permanent solution” that
“the abandonment of the Questar Southern Trails Facilities and its certificated ser-
vices is required by the public convenience or necessity.”*’

B. Capacity Release

1. NEXUS Gas Transmission, L.L.C.

The FERC granted in part and rejected in part proposals by NEXUS Gas
Transmission, L.L.C. (“NEXUS”) to revise certain sections of its pro forma FERC
Gas Tariff.*¢ NEXUS sought to modify the nomination and capacity release dead-
lines to one hour before the corresponding standard deadlines set forth in North
American Energy Standards Board Wholesale Gas Quadrant (WGQ) Standard
1.3.2.4% NEXUS wanted to process and transmit the information on customer nom-
inations to pipeline operators from whom it leases capacity prior to the deadlines
to “minimize the likelihood that NEXUS’ shippers would experience unintended
Elapsed-Prorated-Scheduled Quantity (EPSQ)-related confirmation and/or sched-
uling reductions.”®® NEXUS also proposed to modify its capacity release tariff
provisions to correspond with its proposed nomination timelines.! The FERC
found that as the lessee of the leased capacity, NEXUS should not be required to
provide the lessor pipelines with any nominations-related information before the
deadline because the lessor pipelines no longer have rights to that capacity.>? Ac-
cordingly, the FERC rejected the proposed modified timelines for tariff nomina-
tion and capacity release.*

2. Natural Gas Pipeline Company of America, L.L.C.

The FERC granted, subject to conditions, authorizations requested by Natural
Gas Pipeline Company of America, L.L.C. (“Natural”) to construct and operate a
new compressor station, a lateral pipeline, and to abandon two compressor units.>
Natural also requested that the FERC pre-approve non-conforming provisions re-
garding creditworthiness and temporary capacity release in its precedent negoti-
ated rate agreements with Rice Drilling B L.L.C. and Corpus Christi Liquefaction,
L.L.C. (“project shippers™).*®

The FERC noted that “Natural propose[d] that any replacement shippers ac-
quiring released capacity from a project shipper be subject to the same negotiated

46. Id.atP5.

47. 163 F.E.R.C.162,086atP 5.

48. NEXUS Gas Transmission, L.L.C., 163 F.E.R.C. 161,074 (2018).
49. Id.atPP3-7.

50. Id.atP7.
51. Id.atPP7-8.
52. Id.atP 10.

53. 163 F.E.R.C.161,074atP 10.
54. Natural Gas Pipeline Co. of Am., L.L.C., 161 F.E.R.C. 161,149 at P 3 (2017).
55. Id.at PP 4, 25.
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fuel rate as the project shipper.”®® Natural stated that this non-conforming provi-
sion was necessary to keep it whole and to prevent its existing shippers from sub-
sidizing the project through a replacement shipper that could pay a lower tariff
fuel rate than the negotiated fuel rate.>” The FERC, finding the material deviation
permissible, explained that the provision did not present a risk of undue discrimi-
nation, affect the operational conditions of providing service, or result in any cus-
tomer receiving a different quality of service.%®

3. Texas Gas Transmission, L.L.C.

The FERC approved, subject to revisions not pertinent to this discussion, a
comprehensive contractual restructuring package (“Restructuring Package™) be-
tween SWN Energy Services Company, L.L.C. (“Southwestern”’) and Texas Gas
Transmission, L.L.C. (“Texas Gas”).% The Restructuring Package, submitted by
Texas Gas, included a Master Agreement together with a series of firm transpor-
tation agreements and associated negotiated rate agreements.®® The Commission
generally approved the Restructuring Package subject to the revision of two pro-
visions of the Master Agreement.®® Included in the Master Agreement were several
negotiated volumetric contracts between Texas Gas and Southwestern that con-
tained a negotiated Volumetric Commaodity Charge (VCC), which Texas Gas
viewed as an indispensable element of the Restructuring Package, on gas trans-
ported through competitor pipelines.5?

Fayetteville Express Pipeline L.L.C. (Fayetteville), a competitor to Texas
Gas, filed a protest arguing that the VCC for gas transported on a non-Texas Gas
pipeline was anti-competitive.®® Fayetteville argued that the VCC violated FERC
capacity release regulations and highlighted its uncertain impacts on replacement
customers and in the evaluation of a negotiated rate bid.®* The protest further ar-
gued, in the event of an assignment of Southwestern’s assets, the Master Agree-
ment required the replacement shipper to assume the VCC, constituting and un-
lawful tying arrangement and improper restriction on capacity release.®® The
FERC disagreed with the protests, finding that inclusion of the VCC in the nego-
tiated rate agreement was permissible under the Commission’s negotiated rate pol-
icy and consistent with the Commission’s capacity release policies.®®

56. Id.atP28.

57. Id.

58. Id. at PP 28-29.

59. Texas Gas Transmission, L.L.C., 161 F.E.R.C. 1 61,121 at P 1 (2017) [hereinafter Texas Gas Trans-

mission].
60. Id.
61. Id.atP12.

62. Id.atPP 13, 16.

63. Id.at PP 14, 19.

64. Texas Gas Transmission, supra note 59, at P 15.
65. Id.

66. Id. at PP 24-26.
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4. Midcontinent Express Pipeline L.L.C.

The FERC approved and lifted the suspension of proposed tariff records,
without condition, to effectuate updates and corrections by Midcontinent Express
Pipeline L.L.C. (MEP) to its pro forma service agreements.®” MEP proposed elim-
inating language in the capacity release provisions of its tariff which had allowed
a shipper’s capacity to be assigned to a successor affiliate without prior written
consent without changing provisions that allowed MEP to assign its rights to its
corporate parent.® Shippers protested MEP’s proposal, arguing that ‘“elimi-
nate[ing] the shipper’s right to assign to affiliates without also eliminating MEP’s
right to assign to affiliates is discriminatory.”%®

MEP answered that its proposal does not eliminate a shipper’s ability to as-
sign a service agreement to an affiliate, because that right is established elsewhere
in the tariff but the change clarifies that an affiliate assignee will be subject to the
same creditworthiness standards.” “The Commission [found] that MEP’s pro-
posal to remove the referenced language from its pro forma tariff agreements
[was] just and reasonable,” and was consistent with the Commission’s capacity
release policies.”* Moreover, the Commission noted that the proposed revision is
also consistent with MEP’s GT&C, which requires written consent to assign any
right or obligation of a service agreement, and that “consent shall not be unreason-
ably withheld.”"

a. Capacity Release Letter Orders

1. Temporary Waivers for Corporate Restructuring

In light of their non-controversial nature, some requests were handled by the
issuance of letter orders. There is little reason to recount the particular facts when
the FERC grants a temporary waiver of its capacity release regulations to allow
for the transfer, permanent release, and assignment of firm pipeline transportation
service agreements in connection with corporate restructuring. ” In those in-
stances, temporary waivers of the Commission’s regulations including the prohi-
bition against tying arrangements, the maximum rate ceiling, bidding provisions,
prohibitions against buy-sell arrangements, and the shipper-must-have-title policy
were approved.’ Extensions of time to previously granted waivers were approved

67. See generally Midcontinent Express Pipeline L.L.C., 161 F.E.R.C. 1 61,275 (2017).

68. Id.atP2.

69. Id.atP3.

70. Id.atP6.

71. 1d.at P9 (citing Order No. 636, Pipeline Service Obligations and Revisions to Regulations Governing
Self-Implementing Transportation; and Regulation of Natural Gas Pipelines After Partial Wellhead Decontrol,
F.E.R.C. STATS. & REGS. 1 30,939, order on reh’g; Order No. 636-A, F.E.R.C. STATS. & REGS. { 30,950, order
on reh’g, Order No. 636-B, 61 F.E.R.C. 161,272 (1992), order on reh’g, 62 F.E.R.C. 1 61,007 (1993)).

72. 161FE.R.C.161275atP7,n.9.

73. 18 C.F.R. §284.8 (2017).

74.  NJR Energy Servs. Co., 160 F.E.R.C. 161,032 (2017); XTO Energy Inc., 160 F.E.R.C. 161,120 (2017);
Florida Pub. Utils. Co., 160 F.E.R.C. 1 61,143 (2017); ConocoPhillips Co., 161 F.E.R.C. 161,113 (2017); BKV
Chelsea, L.L.C., 161 F.E.R.C. 1 61,201 (2017); BNP Paribas Energy Trading, 161 F.E.R.C. { 61,233 (2017);
Dogwood Energy, L.L.C., 161 F.E.R.C. 61,239 (2017); Cargill, Inc., 160 F.E.R.C. 162,077 (2017); Enterprise
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for parties that had not yet completed their transactions but had acted diligently.”™
The Commission also granted limited waivers of its capacity release regulations
to allow shippers to correct errors made in a pre-arranged capacity release trans-
action.”

C. Cost Trackers

1. National Fuel Gas Supply Corp.

The FERC accepted National Fuel Gas Supply Corporation’s (‘“National
Fuel”) proposal to, among other changes, establish a new, fourth incremental fuel
retainage charge for contracts using the Northern Access 2015 Project facilities,
and to make conforming changes to section 41 of the General Terms and Condi-
tions (“GT&C”) of its tariff to reflect the incremental fuel retainage charge.”” In
a related order in Docket No. CP14-100-002, the FERC clarified that National
Fuel must amend section 41 of its GT&C to ensure that National Fuel’s system-
wide fuel rates do not include any fuel or lost and unaccounted for gas costs asso-
ciated with the Northern Access 2015 Project, thereby protecting National Fuel’s
customers from subsidizing that project.”® The FERC also directed that National
Fuel amend section 41 so that all future fuel tracker filings include a fuel analysis
showing the impact of the Northern Access 2015 Project on its system, finding
that these requirements will help ensure that National Fuel’s fuel tracker filings
are consistent with the directive that it not include any costs associated with the
leased capacity in its system-wide rates.”® The FERC conditioned its acceptance
of the proposed revisions to GT&C section 41 on the outcome of the further pro-
ceedings in Docket No. CP14-100-002 concerning the initial rates for the Northern
Access 2015 Project, but found that the specific retainage percentages National
Fuel filed in this proceeding are just and reasonable.®

Prods. Operating L.L.C., 161 F.E.R.C. { 61,273 (2017); Energy Corp. of Am., 161 F.E.R.C. { 61,279 (2017);
Chesapeake Energy Mktg., L.L.C., 162 F.E.R.C. 1 61,113 (2018); Enstor Energy Servs., L.L.C., 162 F.E.R.C. {
61,170 (2018); Pivotal Util. Holdings, Inc., 162 F.E.R.C. 1 61,286 (2018); Chesapeake Energy Mktg., L.L.C.,
162 F.E.R.C. 1 61,277 (2018); Pivotal Util. Holdings, Inc., 162 F.E.R.C. 1 61,285 (2018); Chief Oil & Gas Co.,
162 F.E.R.C. 1 61,284 (2018); ENGIE S.A,, 162 F.E.R.C. 1 61,289 (2018); RRI Energy Servs., L.L.C., 163
F.E.R.C. 1 61,107 (2018); NRG Canal L.L.C., 163 F.E.R.C. § 61,142 (2018); CNX Gas Co., 163 F.ER.C.
61,143 (2018); Dogwood Energy L.L.C., 163 F.E.R.C. 1 61,156 (2018); LLOG Bluewater Holdings, L.L.C., 163
F.E.R.C. 161,171 (2018); Columbia Gulf Transmission, L.L.C., 163 F.E.R.C. { 61,186 (2018); Mitsubishi Corp.,
163 F.E.R.C. 1 61,193 (2018); BP Canada Energy Mktg. Corp., 163 F.E.R.C. 161,199 (2018); Pioneer Nat. Res.
USA, Inc., 163 F.E.R.C. 1 61,215 (2018); Columbia Gas Transmission, L.L.C., 163 F.E.R.C. 61,185 (2018).

75.  Noble Energy, Inc., 161 F.E.R.C. 61,127 (2017); XTO Energy Inc., 162 F.E.R.C. { 61,095 (2018).

76. Iroquois Gas Transmission Sys., L.P., 161 F.E.R.C. 161,146 (2017); Southern Star Cent. Gas Pipeline,
Inc., 162 F.E.R.C. 161,151 (2018).

77. National Fuel Gas Supply Corp., 161 F.E.R.C. {61,213 (2017).

78. Id.atP27.

79. Id.

80. Id.atP29.
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2. High Island Offshore System, L.L.C.

The FERC granted High Island Offshore System, L.L.C.’s (HIOS) request
for waiver to allow the current Company Use percentage of zero to remain in ef-
fect, in place of the methodology set forth in Section 28.3 of the General Terms
and Conditions (GT&C) of its tariff.8* GT&C Section 28.3 includes a projection
of required fuel and lost and unaccounted-for-gas (LAUF) for the recovery period
divided by projected receipt quantities during the recovery period, and adjusted to
reflect a true-up of experience from the prior recovery period.®? The FERC noted
that “HIOS propose[d] to maintain the currently effective Company Use percent-
age of zero as a matter of administrative convenience for its shippers.”® Protesters
asserted that HIOS “should provide an explanation for the large natural gas loss in
December 2017 . . . [and noted] that LAUF tracker mechanisms present some con-
cern in that they provide inadequate incentives to pipelines to minimize LAUF.%
The FERC granted the continued waiver to allow the currently effective Company
Use percentage of zero to remain in effect, but noted that any support and justifi-
cation for future fuel retention rates should be part of the company’s original filing
and not filed subsequently after protests have been made.®

D. Discount Adjustments for Negotiated Rate Agreements

1. El Paso Natural Gas Co.

The FERC addressed several discount adjustment issues in an order on re-
hearing in El Paso’s most recent rate case.®® In earlier orders in the rate proceed-
ing, Opinion Nos. 528 and 528-A, the FERC affirmed that El Paso was entitled to
a full discount adjustment, which would shift the cost of unsubscribed capacity to
its customers, finding that the discounts offered by the pipeline were fully justified
to meet competition and thus the pipeline had satisfied the burden to demonstrate
that such an adjustment is just and reasonable under the FERC’s Selective Dis-
counting Policy.8” Two shippers argued on rehearing that the significant cost in-
creases on parts of El Paso’s system justified shifting some of the cost to the pipe-
line and that the FERC’s method for cost sharing was “narrow, outdated, and
[would] not lead to promoting infrastructure or protecting captive shippers.”® The
FERC dismissed several of the shippers’ arguments that it found had already been
addressed in a previous rehearing order.8 However, in the most recent order on
rehearing in the proceeding, the FERC approved El Paso’s proposal to use dis-
count-adjusted billing determinant factors to allocate costs among its discrete rate

81. High Island Offshore Sys., L.L.C., 162 F.E.R.C. 1 61,288 (2018).

82. Id.atP2.
83. Id.atP3.
84. Id.atP7.
85. Id.atP11.

86. Opinion No. 528-B, El Paso Natural Gas Co, 163 F.E.R.C. 161,079 (2018).

87. Opinion No. 528, El Paso Natural Gas Co., 145 F.E.R.C. 1 61,040 at PP 388-395 (2013), order on
remand, 148 F.E.R.C. 1 63,014 (2014), order on rehearing, Opinion No. 528-A, 154 F.E.R.C. 1 61,120 (2016).

88. 163 F.E.R.C. 161,079 atP 127.

89. Id.atP17.
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zones, but the order did not change the FERC’s position with respect to cost-shar-
ing.*® The FERC addressed and rejected shippers’ arguments that the change in
zonal cost allocation required a re-examination of cost-sharing.”

First, the FERC found that the use of discount-adjusted billing determinants
resulted in a reasonable outcome without resorting to the extraordinary step of
requiring El Paso to absorb some of the costs, which would produce rates that
would not recover the pipeline’s cost of service.? The FERC found that the rates
produced for the California zone were only modestly above the rates for the Ari-
zona and Nevada zones and that this result was consistent with cost causation prin-
ciples, given the modest difference in the cost to serve shippers in those distinct
zones.*®* Second, the FERC noted that El Paso’s aggressive capacity marketing
efforts justified a discount adjustment, distinguishing the situation from previous
cases in which the FERC was concerned that a pipeline proposing a significant
rate increase had not sufficiently attempted to market its capacity.* The FERC
rejected the shippers’ argument that the magnitude of the rate increases in specific
zones justified a less than full discount adjustment, noting that there is no bright-
line test for determining when a rate increase is so significant as to require the
pipeline to under-recover its costs.®® Neither did the FERC accept shippers’ con-
tention that cumulative rate increases to certain shippers over successive rate cases
justified cost-sharing.®® The FERC observed that under its Selective Discounting
Policy, parties are permitted to attempt to show, on a case by case basis, that a
discount adjustment is inequitable or causes an undue hardship to shippers, but
found that the shippers in the El Paso proceeding had failed to do s0.%” The FERC
found that “[a] simple recitation that rates have gone up over the last few rate cases
and that the alleged main reason for the rate increases are the discounts El Paso
has provided is not enough to show that the rates are unjust and unreasonable.”%
Finally, the FERC further found that the shippers had failed to support their argu-
ment that a decision not to require risk-sharing by El Paso would hinder the
FERC’s goal of promoting natural gas infrastructure.*

Separately, the FERC affirmed its previous determination that El Paso’s rate
proposal would have impermissibly shifted costs of certain discounted capacity to
shippers that were otherwise protected from such cost increases under Article
11.2(b) of a 1996 settlement in a prior rate case.!®® The FERC found that billing
determinants used in the pipeline’s proposed recourse rates were lower than the
threshold level specified in the 1996 settlement and thus would have resulted in

90. Id.atP 106.

91. Id.at PP 107-109.

92. Id.atP 130.

93. 163 F.E.R.C. {61,079 atP 109.

94. Id.atP33.

95. Id.atP 134.

96. Id.atP 135.

97. Id.

98. 163 F.E.R.C. {61,079 at P 135 (citing 145 F.E.R.C. 61,040 at P 391).
99. Id.atP 136.

100. Id. at PP 49-52.
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higher rates for shippers protected under Article 11.2(b), contrary to the require-
ments of the 1996 settlement.’®® The FERC noted that the pipeline failed to
demonstrate that it had absorbed the portion of the discount adjustment attributable
to the Article 11.2(b) shippers, as it had agreed in that settlement.1%2

E. Fuel

1. Viking Gas Transmission Company

The FERC granted Viking Gas Transmission Company (‘“Viking”) a waiver
of the pipeline’s tariff permitting an interim adjustment to Viking’s fuel and loss
retention percentages (FLRP) and to assess a 0.00 percent FLRP for Rate Sched-
ules FT-A, IT and AOT in order to address an unanticipated and significant over-
collection of fuel due to operating conditions.%

2. Tennessee Gas Pipeline Company, L.L.C.

Acting on rehearing of a 2016 certificate order, the FERC denied Tennessee
Gas Pipeline Company, L.L.C.’s (“Tennessee”) proposal to charge system fuel for
its Broad Run Expansion Project. '® The FERC found that including the project’s
fuel costs in Tennessee’s general system fuel rates could result in existing custom-
ers subsidizing the expansion project.’®® The FERC’s ruling is “without prejudice
to Tennessee proposing to roll the project’s fuel costs into its general system fuel
rate in a [future] general or limited NGA section 4 filing.”’1%

3. Paiute Pipeline Company

In a certificate order granting authorization for an expansion project, the
FERC accepted Paiute Pipeline Company’s (“Paiute”) proposal to assess system-
wide fuel retention to its expansion shippers.2?” Based on a fuel study by the pipe-
line, the FERC determined that “Paiute has demonstrated that the proposed expan-
sion project’s capacity will not have an adverse impact on existing shippers’ fuel
retention and is consistent with the Commission’s policy that existing shippers not
subsidize new customers on the system.”%

4. Nautilus Pipeline Company, L.L.C.

The FERC required Nautilus Pipeline Company, L.L.C. to “revise its tariff to
provide that only gas lost in the ordinary course of business will be included in its
gas loss tracking mechanism.”%

101. Id.atP 52.

102. Id. at PP 49-51.

103. Viking Gas Transmission Co., 163 F.E.R.C. 161,217 at P 6 (2018).
104. Tennessee Gas Pipeline Co., 156 F.E.R.C. 1 61,157 (2016).

105. Tennessee Gas Pipeline Co., 163 F.E.R.C. 161,190 at P 75 (2018).

106. Id.
107. Paiute Pipeline Co., 163 F.E.R.C. 1 62,096 at P 24 (2018).
108. Id.atP23.

109.  Nautilus Pipeline Co., 163 F.E.R.C. 1 61,026 at P 19 (2018).
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5. Rockies Express Pipeline LLC

The FERC accepted Rockies Express Pipeline, L.L.C.’s (“REX”) proposal
“to post monthly fuel reimbursement projections on its electronic bulletin board
web site and unilaterally implement surcharges each month that will true-up the
prior month’s charges.”*® The FERC’s acceptance is subject to REX filing mod-
ified tariff sheets “to include a requirement for annual reimbursement reports”, to
be submitted under Section 4 of the Natural Gas Act, “fully detailing the operation
of its fuel reimbursement mechanism for the past 12-month period.”*'* The reports
must satisfy the reporting requirements of section 154.403(d) of the FERC’s reg-
ulations.!*?

6. ANR Pipeline Company

The FERC accepted ANR Pipeline Company’s (“ANR”) periodic fuel tracker
filing, but suggested that the pipeline to work with its shippers to minimize large
over- and under-recovery of fuel in the future.}*®* The FERC reminded ANR jus-
tification for its proposed fuel rates “should be part of the company’s original fil-
ing and not filed subsequently” only after parties have filed protests.!** The FERC
stated that answers to protests cannot serve as a substitute for a pipeline to provide
information that should have accompanied its filing in the first place.!%®

7. Ruby Pipeline L.L.C.

The FERC granted Ruby Pipeline L.L.C.’s (“Ruby”) request for a waiver to
defer the past under-collection of fuel quantities in order to avoid over-collecting
in the upcoming quarter.}’® Ruby explained “that the net of the Current and Prior
Period Fuel Retention Percentages produces a Total Fuel Retention Percentage of
0.00 percent for the period these percentages are in effect.”*!’

8. Kinetica Energy Express, LLC

The FERC accepted Kinetica Energy Express, L.L.C.’s (“Kinetica”) proposal
to replace references to “Compressor Fuel” with references to “Domestic Use,”
which the pipeline’s tariff defines as “the quantity of [natural glas required for
operations and other Transporter uses required for the operation of the pipeline.”8
The FERC found that Kinetica’s definition of “Domestic Use” is consistent with
the FERC’s policy permitting pipelines to recover through fuel tracking mecha-

110. Rockies Express Pipeline L.L.C., 163 F.E.R.C. 161,011 at P 9 (2018).
111. 15U.S.C. §717c; 163 F.E.R.C. 161,011 at P 10.

112. 18 C.F.R. §154.403 (2018); 163 F.E.R.C. 1 61,011 at P 10.

113.  ANR Pipeline Co., 162 F.E.R.C. 61,294 at P 14 (2018).

114. 1d.atP 15.

115. 1d.

116.  Ruby Pipeline L.L.C., 161 F.E.R.C. ] 61,303 (2017).
117. 1d.atP5.

118. Kinetica Energy Express, L.L.C., 160 F.E.R.C. 1 61,019 at P 53 (2017) (Kinetica informed the FERC
that it does not operate compression on its pipeline).
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nisms the cost of natural gas the pipeline consumes in order to operate the pipe-
line.*® The FERC concluded that whether any particular use satisfies the defini-
tion should be addressed if Kinetica “seeks to recover natural gas used for that
purpose in a fuel tracking filing.”?°

F. Gas Quality

1. Texas Gas Transmission, L.L.C.

The FERC rejected Texas Gas Transmission, L.L.C.’s (“Texas Gas”) trans-
portation service agreement with Southwestern Public Service Company (“South-
western”) because it includes a waiver of certain gas quality specifications of the
pipeline’s tariff, constitutes a substantial risk of undue discrimination, and pro-
vides Southwestern with a valuable gas quality blending arrangement that is not
available to other shippers on Texas Gas’ Fayetteville Lateral.*?* The FERC di-
rected Texas Gas “to either remove the provision [from the transportation service
agreement] or to revise its Tariff so the gas quality blending arrangement is avail-
able to all [Fayetteville] Lateral shippers.”??

2. Southern Star Central Gas Pipeline, Inc.

The FERC approved substitute revised tariff language resulting from an
agreement between Southern Star Central Pipeline, Inc. (“Southern Star’) and par-
ties that protested a gas quality tariff filing that proposed to allow Southern Star to
add “gas quality specifications or different gas quality limits to ensure that gas”
on certain pipeline segments is interchangeable and acceptable for delivery into
downstream interconnecting pipelines.}?® The revised tariff provision limits the
tariff authority allowing Southern Star to post a gas quality change only to the
oxygen specification “on only three line segments on Southern Star’s system
where oxygen levels are an issue.”?

G. Incremental Pricing

1. Gulf South Pipeline Company, L.P.

In an order issued May 17, 2018, the FERC found Gulf South Pipeline Com-
pany, LP (“Gulf South”) had not supported its proposal to provide recourse
Westlake Expansion Project service

on what is essentially an ‘incremental plus’ basis, that is, shippers contracting at re-

course rates for firm service with primary rights downstream of the Westlake Com-
pressor Station who also wanted primary rights within Lake Charles Zone upstream

119. Id.

120. Id.

121. Texas Gas Transmission, supra note 59, at PP 30, 32.
122. Id.atP 32.

123.  Southern Star Cent. Gas Pipeline, Inc., 162 F.E.R.C. 1 61,070 at P 3 (2018) (suspending the original
tariff records and establishing a technical conference).
124.  Southern Star Cent. Gas Pipeline, Inc., 163 F.E.R.C. 161,060 at P 4 (2018).
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of the station would have to pay incremental Westlake Expansion Rates plus the ex-
isting Lake Charles Zone Rates.'?®

The Commission determined that because Gulf South’s existing Lake Charles
Zone facilities were integrated with the Westlake Expansion Project, “the project
is more similar to many of the integrated incremental projects the Commission
certificates that create system capacity by the addition of compression and/or pipe-
line looping than it is to a lateral extension project.”%

The Commission explained that for integrated expansions, “the Commission
has rejected proposals to establish recourse rates under which shippers would be
charged an incremental rate for using capacity created by the incremental facilities
in addition to the generally-applicable system rate for transportation using existing
facilities within the same zone.”'?” Therefore, it concluded that “a recourse rate
shipper that is paying the incremental Westlake Expansion Project rate is entitled
to use secondary receipt and delivery points in the Lake Charles Zone without
paying the existing Lake Charles Zone rates.”*?® The Commission also rejected
Gulf South’s proposal to base its incremental rates on a depreciation rate of 2.86
percent because “the project is not a stand-alone lateral” rather the Commission
found it was “an integrated expansion of Gulf South’s existing Lake Charles Zone
facilities.”*?® The Commission explained that its policy for integrated expansion
project “is to use the pipeline’s last stated and approved depreciation rate.”*® Fi-
nally, the Commission denied Gulf South’s proposal to charge the maximum in-
cremental daily transportation rate in addition to its system incremental transpor-
tation rates for any volume transported under Rate Schedule ITS utilizing the
project capacity.*®!

2. Dominion Energy Cove Point LNG, L.P.

The Commission directed Dominion Energy Cove Point LNG, LP (“Cove
Point”) to calculate its initial recourse rates for its Eastern Market Access project
consistent with the Tax Cuts and Jobs Act of 2017.1% The Commission reasoned
that the Tax Act’s reduction of the federal corporate income tax rate from 35 per-
cent to 21 percent impacted Cove Point LNG’s proposed cost of service and the
resulting initial incremental recourse rate for the project.*** The Commission con-
cluded, however, that it did not believe “the changes will alter the Commission’s
approval of an incremental rate as the initial recourse rate for the project” because

Cove Point LNG’s proposed recourse incremental 100 percent load factor rate is sig-

nificantly higher than the currently applicable 100 percent load factor Rate Schedule
FTS rate, it appears that changing the cost of service to reflect the currently applicable

125.  Gulf South Pipeline Co., L.P., 163 F.E.R.C. 1 61,124 at P 21 (2018).

126. Id.
127. Id.atP 22.
128. Id.
129. Id.atP 23.

130. 163 F.E.R.C. {61,124 at P 22; see also Wyoming Interstate Co., 119 F.E.R.C. 1 61,251 at P 22 (2007).
131. Id.atP 26.

132. Tax Cuts and Jobs Act of 2017, Pub. L. No. 115-97, § 13001, 131 Stat. 2054, 2096 (2017).

133.  Dominion Energy Cove Point LNG, L.P., 162 F.E.R.C. 1 61,056 at P 23 (2018).
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federal corporate income tax rate will not render the incremental rate lower than the

existing system rate.*%*

Accordingly, the Commission approved the “proposed incremental reserva-
tion and usage charges as initial recourse charges for the project, subject to Cove
Point LNG revising those charges” to reflect the 2018 federal corporate tax rate.®

3. Texas Eastern Transmission, L.P.

The Commission issued a certificate of public convenience and necessity to
Texas Eastern Transmission, LP (“Texas Eastern”) on December 21, 2016 that
authorized the construction and operation of three distinct projects.**® Texas East-
ern proposed to establish separate incremental recourse rates consisting of: “(1) a
reservation charge based on the incremental fixed costs associated with each pro-
ject; (2) a usage charge based on the non-fuel variable costs associated with each
project; and (3) an Applicable Shrinkage Adjustment (ASA) charge designed to
recover fuel usage, and lost and unaccounted fuel for each project.”*¥” The FERC
noted that “[i]n the December 2016 Order, the Commission evaluated each com-
ponent of Texas Eastern’s proposed incremental recourse rates for each project
and directed Texas Eastern to charge the ‘greater of” the incremental or generally-
applicable charge for each rate component.”*® Further, “[tlhe Commission also
approved Texas Eastern’s proposed incremental ASA charges for the Access
South and Adair Southwest Projects, but required that Texas Eastern use the
“greater of” the proposed ASA charge or the generally-applicable ASA seasonal
percentages for the Lebanon Extension Project.”**

The Commission granted Texas Eastern’s rehearing request and approved
“Texas Eastern’s proposed incremental rates as consistent with the Certificate Pol-
icy Statement and Commission regulations.”**® The Commission found that “[i]n
general, if a proposed initial rate for an expansion project is greater than the gen-
erally-applicable system charge, the Commission has approved the pipeline’s pro-
posed initial rates because the pipeline can support the project without relying on
subsidization from its existing customers.”*** The Commission concluded that
“Texas Eastern’s proposed incremental recourse rates for each project are de-
signed to recover the full cost of the respective incremental project,” and that “ap-
proval of Texas Eastern’s proposed incremental rates will not cause an adverse
effect on existing shipper’s rates.”%?

134. 1d. at PP 23-24.

135. Id.atP24.

136. Texas E. Transmission, L.P., 161 F.E.R.C. 161,226 (2017).
137. Id.atP4.

138. Id.atPP5.

139. Id.

140. Id.atP17.

141. 161 F.E.R.C. 161,226 at P 13.
142. 1d. at PP 14-15.
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4, Eastern Shore Natural Gas Co.

“On December 30, 2016, Eastern Shore Natural Gas Company (Eastern
Shore) filed an application under section 7(c) of the Natural Gas Act (NGA)'*® and
Part 157 of the Commission’s regulations for authorization to construct [its 2017
Expansion Project.]”*** Eastern Shore contended that the “revenues generated un-
der its existing tariff rates would be insufficient to recover the 2017 Expansion
Project’s annual cost of service,” therefore, the pipeline proposed to “charge in-
cremental recourse reservation rates designed to recover the incremental cost of
service associated with the project.”** The Commission “approve[d] Eastern
Shore’s proposed incremental reservation charges as the initial recourse charges
for firm service using the project capacity.”4

5. Transcontinental Gas Pipe Line Corp.

The Commission denied rehearing claiming that the costs of replacement
base gas should solely be allocated to replacement shippers.’*” The Commission
found that Transcontinental Gas Pipe Line Corp. (“Transco”) was “proposing an
incremental rate design for a set of services that were formerly priced on a rolled-
in basis,” and, “[a]s such, the incremental rate proposal needs to be supported and
examined in the context of the Commission’s incremental rate policies.”**® The
Commission explained that its “clearest and most comprehensive statement of
these policies is in the 1999 Certificate Policy Statement.”**® The Commission
also reaffirmed that “the speculative nature of non-jurisdictional customers’ op-
portunity costs renders their use inappropriate in the determination of a jurisdic-
tional pipeline’s rates.”** In short, the Commission concluded “that Transco ha[d]
not satisfied its burden under NGA section 4 to show that its proposal to charge
incremental rates to replacement shippers, including all costs associated with base
gas purchases necessary to serve them, is just and reasonable.”*5!

6. Mountain Valley Pipeline, L.L.C.

The Commission accepted Mountain Valley Pipeline, L.L.C.’s (“Mountain
Valley ”) initial rates and found they generally reflected current Commission pol-
icy, except for Mountain Valley’s proposed return on equity (“ROE ”).**2 Moun-
tain Valley developed its proposed initial rates based on a capital structure of 40
percent debt and 60 percent equity, with a debt cost of 6 percent and a ROE of 14

143. 15U.S.C. § 717f(c) (2012).

144. 18 C.F.R. pt. 157 (2005); Eastern Shore Nat. Gas Co., 161 F.E.R.C. 161,014 at P 1 (2017).

145. Id.atP 18.

146. Id.atP 19.

147. Transcontinental Gas Pipe Line Corp., 161 F.E.R.C. 1 61,012 at P 21 (2017).

148. 1d.atP 35.

149. Id.; Certification of New Interstate Natural Gas Pipeline Facilities, 88 F.E.R.C. 61,227 (1999) (1999
Certificate Policy Statement), clarified, 90 F.E.R.C. 1 61,128 (1999 Certificate Policy Statement Rehearing Or-
der), further clarified, 92 F.E.R.C. 1 61,094 (2000).

150. 161 F.E.R.C. 161,012 atP 91.

151. Id.atP 102.

152.  Mountain Valley Pipeline, L.L.C., 161 F.E.R.C. 1 61,043 at P 78 (2017).
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percent.> The Commission determined that “Mountain Valley’s combined re-
turn on equity and capital structure proposal [did] not reflect current Commission
policy. "% “For new pipelines, the Commission has approved an ROE of 14 per-
cent, but only where the equity component of the capitalization is no more than 50
percent. ”* The Commission explained that it has found that “imputing a capi-
talization containing such a large equity ratio is more costly to ratepayers, because
equity financing is typically more costly than debt financing and the interest in-
curred on debt is tax deductible.”*® Consequently, the Commission required
Mountain Valley to “design its cost-based rates on a capital structure that included
at least 50 percent debt. 57

H. Jurisdiction

1. City of Clarksville v. FERC

The U.S. Court of Appeals for the District of Columbia Circuit vacated a
FERC order exercising jurisdiction over the city of Clarksville, Tennessee, regard-
ing sales of natural gas by it to the city of Guthrie, Kentucky.'*® Clarksville trans-
ported the gas within Tennessee to a meter about twenty feet south of the Ken-
tucky border, where Guthrie received it and transported it across the border.**® The
FERC had previously found it had jurisdiction under the Natural Gas Act
(“NGA”), reasoning that extending the municipal exemption to interstate sales
would create a regulatory gap and that municipalities were historically considered
“persons” under cognate provisions of the Federal Power Act (“FPA”).*° As a
preliminary matter, the D.C. Circuit found that the controversy was ripe, and
Clarksville had standing even though only minimal data retention requirements
had been imposed.'®* The D.C. Circuit found the FERC’s interpretation to be im-
permissible under the Chevron two-step framework.’®? The Court resolved the
question on Chevron’s first step, finding the statutory language at issue “is clear
and unambiguous—a municipality is not a natural gas company or a person.”%
The Court also found that the “FERC has held as much for over 50 years.”%
While not deciding the issue, the Court expressed suspicion of arguments that a
regulatory gap would be created because states regulate local governments.'®® And

153. Id.atP79.
154. Id. at P 80.
155. Id.

156. Id. (citing Florida Southeast Connection, 154 F.E.R.C. 61,080 at P 117 (2016)).

157. 161 F.E.R.C. 161,043 atP 84.

158. City of Clarksville v. FERC, 888 F.3d 477, 478 (D.C. Cir. 2018).

159. Id. at 480.

160. City of Clarksville, Tenn., 155 F.E.R.C. 61,184 (2016); see also Report of the Natural Gas Commit-
tee, 37:2 ENERGY L.J. 16 (2016).

161. City of Clarksville, 888 F.3d at 481-82.

162. Id. at 482 (citing Chevron U.S.A. Inc. v. Nat. Res. Defense Council, Inc., 467 U.S. 837 (1984)).

163. Id. at 483 (emphasis in original).

164. Id.

165. Id. at 484.
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finally, the D.C. Circuit rejected arguments that exempting Clarksville would nar-
row the scope of NGA jurisdiction, because unlike other cases, the municipality
had not acquiesced and the subject facilities were all located in Tennessee.6®

2. Kinetica Deepwater Express, L.L.C.

The FERC disclaimed jurisdiction over previously-jurisdictional gathering
facilities which had been transferred before a jurisdictional contract expired.®’
The Commission also declined to exercise jurisdiction over the contract dispute.
In June of 2012, the FERC approved a request by ANR Pipeline Co. to abandon
and transfer certain pipeline facilities to its subsidiary, TC Offshore L.L.C. (“TC
Offshore”), and granted TC Offshore a “certificate to acquire and operate the ju-
risdictional transmission facilities.”*®® Under this arrangement, TC Offshore con-
ducted non-jurisdictional gathering in connection with jurisdictional transmission,
therefore, the Commission held “it would have jurisdiction over TC Offshore’s
gathering rates.”"

Subsequently, in March 2016, TC Offshore was acquired by Kinetica Part-
ners, L.L.C. and renamed Kinetica Deepwater Express, LLC (“Kinetica Deep-
water”), which then transferred the non-jurisdictional gathering assets and facili-
ties to a non-jurisdictional affiliate, Kinetica Midstream.*”* However, Kinetica
Deepwater did not remove references to gathering in its updated tariff.!’> Certain
shippers protested that tariff on the grounds that Kinetica was obligated to explain
the impact of the filing on those gathering contracts offered “‘in connection with’
its jurisdictional transportation service.”*”® In May of that year, the FERC condi-
tionally accepted the tariff changes and disclaimed authority to either reject or
condition the transfer of the non-jurisdictional assets to Kinetica Midstream.*’
The Commission ordered Kinetica Deepwater to subsequently remove any refer-
ences to gathering from its tariff."

The present order came out of the shippers’ rehearing request.}’® In the pre-
vious pleading, the shippers argued that the Commission had “‘in connection with’
jurisdiction over the gathering services.”*”” They argued that the original contracts
are binding “unless modified in a manner consistent with the Mobile Sierra doc-
trine.”'’® And finally, the shippers argued that “Kinetica Deepwater cannot be
permitted to unilaterally breach and modify its existing contracts” so as to let the

166. City of Clarksville, 888 F.3d at 485-86.

167. Kinetica Deepwater Express, L.L.C., 161 F.E.R.C. {61,019 (2017).

168. Id.atP 31.

169. Id. at P 3 (citing ANR Pipeline Co., 139 F.E.R.C. 1 61,238, order on reh’g, 140 F.E.R.C. { 61,260
(2012)), order on reh’g, 143 F.E.R.C. 161,225 (2013), order on voluntary remand, 155 F.E.R.C. 61,183 (2016).
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176. Id.atP 2.
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May Order fail by allowing the pipeline to shirk these responsibilities.’® The
Commission found “that Kinetica Deepwater may currently be in breach of certain
contractual obligations concerning gathering service under three contracts”, but
that it nevertheless lacked the jurisdiction to require Kinetica to provide those ser-
vices, leaving aggrieved parties to “pursue a monetary remedy in a court of
law.”'® The FERC also applied the three part test from Arkansas Louisiana Gas
Co. v. Hall and declined to exercise jurisdiction over the contract because (1) the
FERC did “not possess special expertise beyond that of a state court in this mat-
ter;” (2) there was “no need for uniformity of interpretation;” and (3) the contract
claim did “not implicate the Commission’s regulatory responsibilities.” 8!

3. Valley Crossing Pipeline, L.L.C.

The FERC authorized the construction and operation of cross-border facility
in Texas.!® As part of the approval, the Commission rejected arguments that cer-
tain upstream portions of the system were “subject to the Commission’s NGA sec-
tion 7(c) jurisdiction because the pipeline will transport gas in interstate commerce
as soon as it is placed in service.”*®® The export status of the upstream facilities
was not seriously discussed because “[w]hen a company constructs a pipeline to
import or export volumes of natural gas, only a small segment of the pipeline close
to the border is deemed to be the import or export facility” under the Commission’s
jurisdiction.'® The Commission found the “mere existence of a physical intercon-
nection with an interstate pipeline is not sufficient to bring an intrastate pipeline
under the Commission’s jurisdiction, since being capable of receiving interstate
gas is not the same as actually receiving it.”*®® This was not changed by a proposal
submitted to the Commission by Valley Crossing Pipeline’s interstate affiliate to
eventually connect to the line, since the “alleged ‘coordinated plan’ does not make
the Valley Crossing Pipeline jurisdictional” and future interstate transportation
would be jurisdictional if and when it occurred.%

4. Total Gas & Power North America, Inc. v. FERC

The Fifth Circuit affirmed, on ripeness grounds, a District Court’s dismissal
of a natural gas marketer’s declaratory action against the Commission, alleging
that the FERC did not have jurisdiction to adjudicate market manipulation viola-
tions or impose civil fines.’®” At issue was how significantly the EPA Act of 2005
had “enhanced FERC’s enforcement powers.”*#® Previously, the FERC had been
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180. 161 F.E.R.C.161,019atP 21.

181. Id. at P 30-31 (citing Arkansas Louisiana Gas Co. v. Hall, 7 F.E.R.C. 1 61,175, at p. 61,322, reh’g
denied, 8 F.E.R.C. 1 61,031 (1979)).

182.  Valley Crossing Pipeline, L.L.C., 161 F.E.R.C. 1 61,084 (2017).
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“limited to seeking injunctive relief and criminal penalties against violators in fed-
eral district court.”*®® The FERC was currently in the process of adjudicating an
enforcement proceeding pursuant to an Order to Show Cause.*® While the court
found it was unclear whether the Commission could impose a fine, it sustained the
dismissal, holding “any challenge to [the] FERC’s authority to adjudicate NGA
violations and impose a civil penalty must await a final determination of a viola-
tion and imposition of a penalty by [the] FERC.”*%!

I. Market-Based Rates

1. Arlington Storage Co., L.L.C.

The FERC granted market-based rate authority for firm wheeling transporta-
tion service to Arlington Storage Company, L.L.C. for certain natural gas storage
and pipeline facilities that store and wheel natural gas in interstate commerce.'%?
The Arlington system consists of two non-contiguous pipelines with an aggregate
length of approximately 50 miles located in Steuben, Schuyler and Chemung
Counties in New York State, with interconnections with Tennessee Gas Pipeline
Company (“Tennessee”), Millennium Pipeline Company, L.L.C. (“Millennium”),
and Dominion Energy Transmission, Inc. (“Dominion”).!*® Arlington already pro-
vided storage and hub services at its facilities.’® The FERC explained that its
“main concern in granting a pipeline the use of market-based rates for transporta-
tion is the presence that the pipeline has in the relevant marketplace.”*® In ac-
cordance with the Alternative Rate Policy Statement, the FERC assessed Arling-
ton’s ability to exercise market power with respect to its relevant geographic and
product markets, its market share, and its market concentration. *** The FERC
identified the Mid-Atlantic Production Area as the relevant geographic market.*®’
It used a “bingo card” analysis that identified all possible interconnections for
pipelines attached to a hub and determined that shippers in the Mid-Atlantic Pro-
duction Area would “not be dependent on Arlington” due to available alternative
paths.’® The FERC also agreed with Arlington’s conclusion that it had a market
share of 11.10 percent of receipt capacity and 12.79 percent of delivery capacity,
as well as a Herfindahl-Hirschman Index (“HHI”) level for receipt capacity of
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190. See Order to Show Cause and Notice of Proposed Penalty, Total Gas & Power N. Am., Inc., 155
F.E.R.C. 161,105 (2016) (the proceeding is currently ongoing at Docket No. IN12-17-000).

191. Total Gas & Power N. Am., Inc., 859 F.3d at 339.

192.  Arlington Storage Co., L.L.C., 163 F.E.R.C. 1 61,077 at P 21 (2018).
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196. Statement of Policy and Request for Comments, Alternatives to Traditional Cost-of-Service Ratemak-
ing for Nat. Gas Pipelines, 74 F.E.R.C. 1 61,076, reh g denied, 75 F.E.R.C. 1 61,024 (1996), petitions for review
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1,542 and the HHI for delivery capacity of 1,240 indicating low market share and
low market concentration.!®® The FERC directed Arlington to notify it if future
changes in circumstances “significantly affect[ed] Arlington’s present market
power status.”?%

2. Jefferson Island Storage & Hub, L.L.C., Golden Trial Storage, Inc.

The FERC reaffirmed earlier findings that two affiliated natural gas storage
providers, Jefferson Island Storage & Hub, L.L.C. (“Jefferson Island”’) and Golden
Triangle Storage, Inc. (“Golden Triangle), were authorized to continue charging
market-based rates for firm and interruptible storage services and for interruptible
wheeling and ancillary services after the affiliates notified the FERC of a change
in circumstances that might affect their market power statuses, as required by the
FERC regulations.?®* Jefferson Island owns an intrastate natural gas storage and
pipeline header system in Iberia and VVermilion Parishes, Louisiana where it pro-
vides regulated interstate service under section 311 of the Natural Gas Policy Act
(“NGPA”) while Golden Tringle provides service under the Natural Gas Act
(“NGA”) using its interstate natural gas storage and pipeline header system in Jef-
ferson and Orange Counties, Texas.?®? The circumstantial change prompting the
filing was the anticipated acquisition of their parent company, Southern Company
Gas, acquiring a 50 percent interest in Southern Natural Gas Company, L.L.C.,
which owns and operates natural gas facilities including a 50 percent ownership
of Bear Creek Gas Storage, L.L.C., located in Bienville Parish, Louisiana, and full
ownership of the Muldon Gas Storage Facility in Monroe County, Mississippi.2%
The FERC found that the facilities continued to meet its tests for low market share
and low market concentration.?*

3. Worsham-Steed Gas Storage, L.L.C.

On February 27, 2018, the FERC accepted an updated market-power study
filed by Worsham-Steed Gas Storage, L.L.C. (Worsham-Steed), a storage services
and storage-hub related services provider located in Hood County, Texas, provid-
ing firm and interruptible storage services at market-based rates pursuant to sec-
tion 311 of the National Gas Policy Act (NGPA).2% The FERC also granted Wors-
ham-Steed’s request for waiver of the requirement to update its market power
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assessment every five years.?®® Worsham-Steed had argued that the requirement
was not necessary to ensure that it could not exercise market power given the re-
quirement that it notify the FERC of any change in circumstances that would affect
its market power status.’

4. East Cheyanne Gas Storage, L.L.C.

The FERC issued an order reaffirming East Cheyenne Gas Storage, L.L.C.’s
(East Cheyenne) market-based rate authority in light of East Cheyenne’s applica-
tion under section 7(c) of the Natural Gas Act to amend its certificate of public
convenience and necessity to construct the East Cheyenne Gas Storage Project,
which increased its working gas capacity.?®® East Cheyenne had submitted an up-
dated market power study in support of this finding.?®® The FERC found that East
Cheyenne lacked market power as the proposed storage facilities would be in a
highly competitive production areas with numerous storage and hub service alter-
natives.?’® The FERC also determined that the project would “provide valuable
infrastructure facilities for growing Rockies gas production.”?!!

J.  New Services

The FERC approved several new rate schedules in various rate and certificate
proceedings in 2017 and 2018. The FERC approved a new interruptible pooling
and wheeling service (“Rate Schedule PAWS”) proposed by Tallgrass Interstate
Gas Transmission.?'? The service allows shippers to engage in aggregation of sup-
ply and related transactions at market hubs.?*®* Wheeling customers would be
charged a rate equivalent to the pipeline’s interruptible service charge, including
fuel and lost and unaccounted for (“LAUF”) gas, while pooling customers would
not be subject to additional charges, fuel, or LAUF.2** Another pipeline, Arlington
Storage, also proposed, and the FERC approved, a firm wheeling service offered
at market-based rates.?'®

206. Worsham-Steed Gas Storage, L.P., 119 F.E.R.C. 1 61,128 (2007) (Worsham-Steed Gas Storage, L.P.
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2010)).

207. 162 F.E.R.C.161,169atP 6.

208. East Cheyenne Gas Storage, L.L.C., 163 F.E.R.C. 1 62,038 (2018).

209. Id.atP5.

210. Id.

211. East Cheyenne Gas Storage, L.L.C., 132 F.E.R.C. 161,097 at P 44 (2018).

212. Tallgrass Interstate Gas Transmission, L.L.C., 161 F.E.R.C. 1 61,092 (2017); see also Tallgrass In-
terstate Gas Transmission, L.L.C., 159 F.E.R.C. 1 62,344 (2017) (accepting and suspending the rate schedule
while the FERC was without a quorum).

213. Id.

214. 161 FE.R.C.161,092atP 3.

215. 163 F.E.R.C.161,077 atP 1.



2018] NATURAL GAS COMMITTEE 27

The FERC accepted a new enhanced firm transportation (“EFT”) rate sched-
ule proposed by Equitrans.?!® The new service allows “additional firm hourly flex-
ibility for customers, along with the ability to negotiate receipt and/or delivery
pressures.”?’ Under the rate schedule, customers can “flow a maximum hourly
quantity of 1/16th of the customer’s maximum daily quantity (MDQ) at primary
points and 1/24th of their MDQ at secondary points.”?® The reservation rate for
Rate Schedule EFT are designed to be 1.5 times Equitrans’ charge under the pipe-
line’s existing Rate Schedule STS-1.22° A similar service offered by Gulf South
was also approved by the FERC in 2017.22°

The FERC approved a new firm peaking (FP) service proposed by Dominion
Energy Questar Pipeline,??* which would allow firm shippers under the pipeline’s
existing Rate Schedule T-1 to receive enhanced deliverability at designated points
up to a specified level during certain pre-defined times of the day.??? Rates for the
service agse derived from the rate charged under the pipeline’s existing Rate Sched-
ule T-1.

The FERC also approved a new firm daily balancing service (“Rate Schedule
FDBS”) offered by Wyoming Interstate Company (WIC).??* The service, offered
only to shippers on WIC’s Medicine Bow Lateral, will allow the pipeline to use a
portion of unsubscribed capacity ““to retain (bank) gas quantities on its system at a
designated point up to the maximum balancing amount” detailed in a shipper’s
agreement.?” WIC would also “deliver[] (draw[]) gas quantities at the designated
point”.2%6 Both banking and drawing would occur automatically when variations
exist between a shipper’s “daily scheduled quantity and the daily flowing gas
quantity” at a specified point.??’ The service does not include secondary point
flexibility and rates are established at 1.33 times the firm rate for service on the
Medicine Bow Lateral 2%

Gas Transmission Northwest proposed to implement new firm and interrupti-
ble hourly services under Rate Schedules FHS and IHS.?* The rate schedules
would allow shippers to receive service at rates of flow that exceed uniform hourly
flows.?®® Under Rate Schedule FHS, shippers will be able to negotiate hourly flow
rates between 1/4 to 1/24 of the shipper’s MDQ over a specified number of hours

216. .Equitrans, L.P., 161 F.E.R.C. 161,181 at P 9 (2017); see also Equitrans, L.P., 160 F.E.R.C. 162,124
(2017) (accepting and suspending the rate schedule while the FERC was without a quorum).
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during the day.?®* Rates for the service are derived from the pipeline’s currently
effective Rate Schedule FTS-1 reservation rate components.?®2  Similarly, the
pipeline would provide hourly flexibility on an interruptible basis under Rate
Schedule IHS, charging a rate derived from the 100 percent load factor of the rate
that an FHS shipper selecting 1/10 hourly flow flexibility would be charged.?
The FERC had rejected an earlier proposal that would have allowed Rate Schedule
FHS shippers to bump interruptible shippers during the last nomination cycle of
the Gas Day (ID-3), on the grounds that it violated the FERC’s “no bump” rule
during ID-3.2%

New services were also approved in proceedings certificating new facilities.
Texas Eastern established a new firm and interruptible lateral-only service for
transportation on its Bayway Lateral, as part of the certificate proceeding approv-
ing those facilities.?®> In the certificate proceeding for its new East-West Project,
Florida Gas proposed to provide firm transportation service on the East-West Pro-
ject under a new Rate Schedule FTS-WD-2.2%¢ The service is similar to that pro-
vided under the pipeline’s existing Rate Schedule FTS-WD, except that capacity
contracted under Rate Schedule FTS-WD-2 must have primary receipt points east
of the primary delivery points; whereas Rate Schedule FTS-WD does not contain
such a restriction on the direction of a shipper’s primary flow path.?*

K. Open Seasons

1. Mountain Valley Pipeline, LLC and Equitrans, L.P.

On October 13, 2017, the FERC issued a Certificate of Public Convenience
and Necessity (Certificate Order) to Mountain Valley Pipeline, LLC for authori-
zation to construct and operate its proposed Mountain Valley Pipeline Project in
West Virginia and Virginia (“MVP Project”).?®® The Commission rejected argu-
ments by commenters that “the precedent agreements are not a result of the open
season process.”?®® The commenters asserted that because Mountain Valley ex-
tended its open season five times “along with the fact that the project is subscribed
by only affiliates — suggest[s] that the market does not support the project.”?*® The
Commission explained that its open season process is used “to provide the project
sponsor with valuable information about market interest that it can utilize to
properly design and size its project” and that its “policy does not limit the number
of open seasons a project sponsor can hold.” ' The Commission concluded,
therefore, “that the MVP Project will make reliable natural gas service available
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to end use customers and the market.”?*? “Precedent agreements signed by multi-
ple shippers for 100 percent of the project’s capacity adequately demonstrate the
project is needed.”?*3

L. Pressure Commitments

1. Kinder Morgan Louisiana Pipeline, L.L.C.

The Commission, subject to the conditions described in its order, granted
Kinder Morgan Louisiana Pipeline, L.L.C.’s (Kinder Morgan) requested certifica-
tion and abandonment authorizations to expand facilities at an existing meter sta-
tion, the Sabine Pass Expansion Project, and to construct and operate system mod-
ifications required to provide firm transportation service between existing pipeline
interconnects in Louisiana to a new delivery point at an existing LNG export fa-
cility located near Sabine Pass.?** A proposed firm transportation service agree-
ment between Kinder Morgan and the operator of the LNG export facility deviated
from the pro forma firm transportation service agreement contained in Kinder
Morgan’s tariff.?*°

In particular, the GT&C of Kinder Morgan’s tariff provided that gas will be
delivered to Kinder Morgan at the receipt points at the prevailing pressure in
Kinder Morgan’s system, but also provides for Kinder Morgan and a shipper to
agree, pursuant to a fill-in-the-blank section of Kinder Morgan’s form of service
agreement, upon a different minimum delivery pressure at receipt points on Kinder
Morgan’s system.?*® But Kinder Morgan’s precedent agreement with the operator
of the LNG export facility specified minimum pressure requirements and the con-
sequences of failing to meet the minimum pressure requirements.*’

The Commission found the minimum pressure provision represented a per-
missible non-conforming provision.?*® Because Kinder Morgan’s tariff specifi-
cally provided for negotiation of a minimum pressure requirement, the Commis-
sion found the precedent agreement to be consistent with Kinder Morgan’s tariff
allowing for negotiated minimum pressures and, because all of Kinder Morgan’s
shippers have the right to negotiate these minimum pressure requirements, the
Commission also found the provision to be not unduly discriminatory.?#
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M. Rate Cases

1. Cameron Interstate Pipeline, L.L.C.

The FERC approved a limited rate change for Cameron Interstate Pipeline,
L.L.C. (CIP).% Prior to this case, CIP sought and received the FERC’s permis-
sion to construct expansion facilities for a new natural gas pipeline.s! At the time
of the case, CIP had not yet built all of the expansion facilities and had therefore
not incurred the full cost.?> CIP voluntarily sought to reduce its rates to reflect
this reality.?®® The Commission approved CIP’s request subject to conditions.?>*

2. Dominion Cove Point LNG, L.P.

The FERC approved an offer of settlement with Dominion Cove Point LNG,
L.P. (Dominion Cove Point).?®® The settlement established the details and timing
of a cost sharing mechanism with certain customers and shippers and contained an
obligation to file a limited section 4 rate case to implement the settlement rates.®
Dominion Cove Point was also required to file a section 4 general rate case with
rates effective August 1, 2020.%57 Prior to filing the section 4 general rate case,
Dominion Cove Point was required to make adjustments to the settlement rates to
account for any changes in United States tax law, changes in the FERC’s tax pol-
icy, and cost changes.?® The settlement was unopposed and was approved by the
Commission.?*°

3. Eastern Shore Natural Gas Company

The FERC approved an offer of settlement with Eastern Shore Natural Gas
Company (Eastern Shore).?® The settlement contained a rate moratorium for three
years from the effective date, with the condition that Eastern Shore would file a
limited section 4 rate case if federal income tax rates were to change.?! The set-
tlement was unopposed and was approved by the Commission.?2

4. Granite State Gas Transmission, Inc.

The FERC granted Granite State Gas Transmission, Inc.’s (Granite State) pe-
tition for approval of a stipulation and settlement agreement in lieu of a general
section 4 rate case.?®® Granite State contended that the need to file a new section
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4 rate case, as required by a settlement approved in 2010, was obviated by a set-
tlement reached in 2015.%%4 Granite State further noted that the settlement at issue
in this case accounted for changes in federal income tax law and Granite State’s
increased costs and would result in lower rates.?®® The settlement was unopposed
and was approved by the Commission.?®®

5. Great Lakes Gas Transmission Limited Partnership

The FERC approved Great Lakes Gas Transmission Limited Partnership’s
(Great Lakes) stipulation and agreement of settlement for its March 31, 2017 gen-
eral rate case filing.6” The settlement was a black box settlement and established,
inter alia, base transportation rates, accounting practices for changes in income
tax rates, and accounting practices for changes in Commission policy related to
income tax allowances on master limited partnerships or pass through entities.?®
The settlement was unopposed and was approved by the Commission.?°

6. MoGas Pipeline L.L.C.

The FERC accepted and suspended MoGas Pipeline LLC’s (MoGas) tariff
record to implement a general rate case.?’”® MoGas proposed to increase its trans-
portation rates due to increased costs and to make general changes to its capital
structure.?’* Multiple parties filed protests to the tariff record, taking issue with
the rate increases and the cost allocations.?’? The Commission found a hearing
was necessary due to the complexity of the issues and because of material issues
of fact in dispute.?”® The Commission encouraged the parties to come to a settle-
ment on their own, and accepted and suspended the tariff record for five months,
subject to refund and the outcome of the hearing.?’

7. Northern Border Pipeline Company

The FERC approved Northern Border Pipeline Company’s (Northern Bor-
der) petition for approval of a stipulation and settlement agreement.?”® The ap-
proval of the settlement obviated the need for Northern Border to file a section 4
general rate case.?”® The Commission found that the settlement was “essentially a
negotiated agreement filed in lieu of a rate case,” and approved it without modifi-
cation.?’
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8. Southern Natural Gas Company, L.L.C.

The FERC approved Southern Natural Gas Company, L.L.C.’s (Southern)
petition for approval of a stipulation and settlement agreement in lieu of section 4
rate case.?’® The settlement represented the resolution of a number of issues that
ultimately obviated the need to file a section 4 general rate case.?” It provided for
a moratorium on settled matters and the parties agreed that the new rates took into
account the new, lower corporate tax rate.?® The Commission approved the set-
tlement, noting that the settlement represented a reduction in Southern’s rates and
provided rate stability until August of 2021.28

N. Rate Investigations

1. Dominion Energy Overthrust Pipeline, L.L.C.

The FERC opened a section 5 investigation into whether Dominion Energy
Overthrust Pipeline, L.L.C.’s (Dominion Overthrust) rates were unjust and unrea-
sonable.?®? At the same time it issued this opinion, the FERC also issued a revised
policy statement in response to the United States Court of Appeals for the District
of Columbia’s decision in United Airlines, Inc. v. FERC.?®® The policy statement
noted that a double recovery occurred when a master limited partnership was
granted an income tax allowance and a discounted tax flow return on equity.?4
Under the new policy statement, limited partnership were not permitted to recover
an income tax allowance in their cost of service.?®

Based upon Dominion Overthrust’s recent filings, the Commission believed
that Dominion Overthrust’s level of earnings substantially exceed its cost of ser-
vice resulting in its rates being unjust and unreasonable.?®® The Commission cal-
culated Dominion Overthrust’s return on equity both before its new guidance is-
sued following United Airlines and after.?®” It noted that the return on equity
values would be higher under the new guidance than they would be under the old
guidance.?® Dominion Overthrust was given 75 days to file a full cost and revenue
study.2%
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2. Midwestern Gas Transmission Company

The FERC opened a section 5 investigation into whether Midwestern Gas
Transmission Company’s (Midwestern) rates were unreasonable and unjust.?*
The Commission noted that the President signed the Tax Cuts and Jobs Act into
law, lowering the federal corporate tax rate to 21 percent.?® It then calculated
Midwestern’s return on equity rate for the previous two years based upon the new
corporate tax rate.?*? Based upon this, the Commission determined that Midwest-
ern’s rates may have allowed it to recover revenue substantially in excess of its
cost of service and thus were potentially unjust and unreasonable.?*®> The Com-
mission directed Midwestern to file a full cost and revenue study within 75 days.?*

3. Natural Gas Pipeline Company of America L.L.C.

The FERC approved, subject to modification, a stipulation and settlement
agreement filed by Natural Gas Pipeline Company of America L.L.C. (NG Pipe-
line).2®® The settlement was filed in response to a section 5 investigation into NG
Pipeline’s rates and provided for a gradual reduction in transportation in storage
rates.?®® The settlement employed the Mobile-Sierra “public interest” standard of
review for modifications proposed by non-settling parties.?” The Commission
found this standard to be too rigorous and approved the settlement subject to the
use of the less rigorous application of the statutory “public interest” standard of
review.2%

4. Wyoming Interstate Company, L.L.C.

The FERC approved a settlement agreement filed by Wyoming Interstate
Company, L.L.C. (WIC) in response to a section 5 investigation into WIC’s
rates.?®® The settlement was unopposed, set WIC’s base rates, and provided a mor-
atorium on WIC filing section 4 general rate cases.*®® The Commission approved
the settlement.
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O. Reservation Charge Credits

1. Atlantic Coast Pipeline, L.L.C.

Atlantic Coast Pipeline, L.L.C. (Atlantic) proposed to include a provision in
its tariff exempting it from providing reservation charge credits “in the event de-
liveries are interrupted due to an upstream or downstream operator.”*? The Com-
mission explained that it allows pipelines to include exemptions in their tariffs
excusing pipelines from providing reservation charge credits when deliveries are
interrupted due to actions over which the pipeline has no control.3®* The Commis-
sion permits these tariff exemptions in situations like the one Atlantic proposed,
as long as pipelines specify that these exemptions are only allowed when the fail-
ure to perform is caused entirely by the action of others and not controllable by
the pipeline.* The FERC accepted the proposed tariff language regarding reser-
vation charge credits.3%

2. American Midstream (AlaTenn), L.L.C.

American Midstream, L.L.C. (AlaTenn) proposed to provide partial reserva-
tion charge credits during force majeure events using the “Safe Harbor” method,
which involves providing full reservation charge credits after a delivery failure
lasts more than ten consecutive days.®® AlaTenn also proposed that the reserva-
tion charge credit quantity be based on each shipper’s primary firm nominations,
as well as whether shippers were given advance notice of the outage.®’ If AlaTenn
did not post notice of the outage before scheduling the quantities, credits would be
“based on the shipper’s scheduled quantity for that day.”*® If AlaTenn did provide
advance notice, credits would “be based on the shipper’s usage during the preced-
ing seven days.”® The FERC accepted AlaTenn’s proposal to use the “Safe Har-
bor” method for reservation charge credits during force majeure events.3

AlaTenn proposed a list of ten exemptions, “whereby interruptions to service
would not result in reservation charge credits.”®! The Commission generally ac-
cepted AlaTenn’s proposed exemptions to its rule to provide full reservation
charge credits for non-force majeure outages of firm service, with the exception
of two exemptions it found unreasonable.®'? Proposed exemption (i) would ex-
empt “AlaTenn from its reservation charge crediting obligation if” backhaul ser-
vice is interrupted as a result of “insufficient offsetting forward-haul service.”!?
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The Commission directed “AlaTenn to remove this provision” because primary
firm service via backhaul must be subject to reservation charge crediting on the
same basis as other similarly situated firm shippers.3** Proposed exemption (vii)
would exempt “AlaTenn from its reservation charge crediting obligation if service
is interrupted solely because of the conduct or operations of an upstream . . . or of
a downstream [o]perator . . . or because of a failure of supply or . . . transportation
service” which affects the firm’s obligation.®® The Commission required
AlaTenn to revise the exemption “to clarify that the interrupting party is ‘not con-
trolled’ by AlaTenn,” because such an exemption is reasonable only if “the outage
is solely due to the conduct not controlled by the pipeline.”3

3. PennEast Pipeline Co.

PennEast Pipeline Company, LLC (PennEast) proposed an exemption to the
rule of providing “full reservation charge credits to shippers during non-force
majeure events and partial reservation [charge] credits during force majeure
events.”®'” The exemption would allow the pipeline to be excused if the customer
“is provided service pursuant to a negotiated rate agreement executed after No-
vember 1,2017,” or any accompanying successor agreement, and “such agreement
does not explicitly require reservation charge credits.”®*® The Commission found
it unreasonable to deny reservation charge credits to shippers who may have been
unaware of PennEast’s future contracting requirement, and directed PennEast to
revise the language to apply only to contracts entered into after the tariff’s effec-
tive date.31

4. Equitrans, L.P.

Equitrans, L.P. (Equitrans) proposed to amend its tariff to provide an exemp-
tion for reservation charge credit obligations when it is unable to provide service
to a primary firm shipper because the shipper did not submit a scheduling nomi-
nation in the Timely Nomination Cycle.®® After experiencing a dispute with a
customer on this exact issue, Equitrans argued “that it should not be required to
provide reservation charge credits for applying to the scheduling priorities in its
tariff.”%?!

The FERC approved Equitrans’s proposal to add a clause to its tariff provid-
ing an exemption from reservation charge crediting when a customer makes an
untimely nomination for service and Equitrans is “unable to schedule such service
due to previously scheduled secondary firm or interruptible service which may not
be bumped.”%?
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5. Saltville Gas Storage Company, L.L.C.

A group of customers (Saltville Customers) of Saltville Gas Storage Com-
pany, L.L.C. (Saltville) submitted a protest in a tariff proceeding before the Com-
mission, requesting “that the Commission require Saltville to incorporate” reser-
vation charge credit provisions into its tariff, consistent with Commission
policy.®?®

The FERC found “Saltville’s lack of reservation charge crediting provisions”
in its tariff to be inconsistent with the “Commission’s policy . . . [on] reservation
charge credits for both non-force majeure and force majeure outages,” and re-
quired Saltville to change its existing tariff accordingly or “explain why its tariff
should not be modified [to be] consistent with the Commission[‘s] policy” within
thirty (30) days of the order.3** Saltville submitted a compliance filing with tariff
revisions on June 25, 2018.32° The Saltville Customers have since protested the
compliance filing, which is still pending before the FERC.

P. Scheduling

1. Atlantic Coast Pipeline, L.L.C.

Atlantic Coast Pipeline, L.L.C. (Atlantic) proposed to schedule customers
nominating within their maximum daily contract quantity at a primary point before
customers nominating firm service outside of their capacity path entitlement.3?
The Commission explained that “imbalance quantities for makeup or payback
should not be given a higher scheduling priority than any firm service quantities,”
and that “firm service with secondary scheduling rights is still firm service, and
therefore, should have scheduling priority directly following primary firm ser-
vice.”®?’ The FERC required Atlantic to revise its proposed scheduling provision
“by moving the scheduling priority of firm primary point imbalances after sched-
uling priority of customers nominating firm service at points outside of their ca-
pacity path entitlements.”3?®

2. Gas Transmission Northwest L.L.C.

Gas Transmission Northwest L.L.C. (GTN) proposed to modify its tariff pro-
vision on the Intraday 3 Nomination Cycle to provide there be no bumping during
the cycle except that a shipper “‘ ... nominating for service pursuant to Rate
Schedule FHS shall bump any interruptible nominations during the Intraday 3
Nomination Cycle.””®?® The FERC rejected GTN’s proposal to modify its tariff to
provide exceptions to the “No-Bump Rule” under which firm shipper cannot
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“bump nominated and scheduled interruptible service during the last standard in-
traday nomination cycle of the Gas Day.”3? The Commission explained that its
long-standing policy of retaining the no-bump rule in the third nomination cycle
had been recently affirmed in Texas Gas Transmission, L.L.C. and Order No. 809,
where it declined to modify or eliminate the rule.>¥ The Commission explained
that allowing bumping during the first two nomination cycles, but not the third and
last cycle, represented a reasonable balance of end-of-day stability and bumping
flexibility for the shifting needs of some firm shippers.*?

3. Kinetica Energy Express, L.L.C.

Kinetica Energy Express, L.L.C. (Kinetica) proposed that displacement de-
liveries, whether firm or interruptible, should have a lower scheduling priority than
firm deliveries outside the primary path and interruptible and overrun deliveries
because displacement deliveries “call upon capacity and points where gas cannot
physically flow or be anticipated . . . and where shippers have other primary and
secondary alternatives.”®*® In response to shippers’ concerns, Kinetica proposed
to modify its scheduling priorities to clarify that deliveries by displacement would
not receive the lowest priority for scheduling and curtailment.®* In a technical
conference on the matter, the shippers and Kinetica agreed to eliminate references
to “displacement” from the Kinetica tariff and, instead, to clarify that Kinetica
“will not be required to provide any transportation service it is not actually able to
provide.”®®*® The FERC accepted Kinetica’s proposed changes to its scheduling
priorities as agreed during the technical conference and directed Kinetica to incor-
porate the changes in its compliance filing.>¢

4. PennkEast Pipeline Co.

PennEast Pipeline Company, L.L.C. (PennEast) proposed tariff language that
would place authorized overrun quantities higher in its listed scheduling priority
order, ahead of interruptible service.>*” The FERC found the proposed prioritiza-
tion of authorized overrun quantities to be inconsistent with Commission policy
requiring authorized overrun to have the same priority as interruptible service and
directed PennEast to delete the provision.3®
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Q. Termination

1. Algonquin Gas Transmission, L.L.C.

Algonquin Gas Company, L.L.C. (Algonquin) filed revised tariff records pro-
posing a provision that would permit mutually agreed upon termination of an ex-
isting service agreement in return for a negotiated exit fee paid by the shipper.3¥
PSEG Energy Resources & Trade L.L.C. (PSEG) and New Jersey Natural Gas
Company and NJR Energy Services Companies (NJR) filed comments in response
to the proposed tariff revision, stating that Algonquin should have to explain why
shippers are not required to shed unneeded firm capacity through capacity release
instead of using the proposed exit fee, and that any exit fee arrangement should be
filed in separate filings with the Commission so that parties can comment and pro-
test.3*% The FERC accepted Algonquin’s proposed tariff provision after finding it
was just and reasonable, and not unduly discriminatory.®** The FERC was not per-
suaded by PSEG’s arguments that it should require a shipper to use capacity re-
lease rather than a termination with a negotiated exit fee.3* The FERC explained
that shippers will choose an available capacity release over an exit fee when it is
economically realistic to do s0.3* Finally, the FERC explained that pursuant to
Sections 284.13(b)(1)(viii) and 154.602 of the Commission’s regulations, Algon-
quin is required to post all accepted early termination agreements and explain the
details of the arrangement on its website, and submit a statement to the Commis-
sion showing the reasons for any “early termination, a list of affected customers,
and the contract demand provided to the customers under the service to be can-
celled.”®* The FERC stated that such measures will ensure transparency, instead
of requiring Algonquin to include in the tariff a specific formula for calculating
exit fees.3#

2. Texas Gas Transmission, L.L.C.

Texas Gas Transmission, L.L.C. (Texas Gas) filed a mutually supported con-
tractual restructuring package with SWN Energy Services Company, L.L.C.
(Southwestern) that included a tariff provision “that would allow Texas Gas and
any other customer on the Laterals to mutually terminate and/or modify firm ser-
vice agreements if the customer meets certain requirements.”**® Texas Gas desired
to limit the termination right to customers on the Laterals because they are “stand-
alone facilities, incremental laterals to Texas Gas’ system and they are subject to
heightened risks of re-contracting as they are approaching the end of their con-
tracting life cycle.”®’ Through the payment of an exit fee and/or the modification
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of existing contracts, the proposed tariff provision provides that the revenue from
the exit fee shall “equal the sum of (x) the present value (utilizing a discount factor
that appropriately addresses the risk of such termination/modification) of all re-
maining monthly reservation charges under the firm service agreement(s) being
terminated and/or modified; and (y) any other amounts outstanding under such
agreements.”* In addition, the proposed tariff would allow Texas Gas to “include
the value of any other non-monetary factor material to Texas Gas’ agreement of
the termination/modification utilizing Texas Gas’ reasonable business judg-
ment.”**® The FERC approved the tariff provision permitting the pipeline to rene-
gotiate with its customers the terms of its current service agreements, without re-
quiring that the pipeline hold an open season to permit other customers to bid on
the capacity.®*® The FERC found that allowing pipelines to exercise their “busi-
ness judgment to renegotiate” service agreements and to consider “other non-mon-
etary factor[s] material to Texas Gas’ agreement to the termination/modification”
is consistent with Commission precedent.®! The FERC also found that Texas Gas
is not required to use objective bid evaluation criteria when negotiating the modi-
fication or extension of an existing contract®?2

3. Dominion Cove Point LNG, L.P.

In a proceeding on remand from the United States Court of Appeals for the
District of Columbia,®? BP Energy Company (BP Energy) argued that it was sub-
jected to undue discrimination because Dominion Cove Point LNG, L.P. (Domin-
ion) did not offer BP Energy “the same opportunity to relinquish terminal capacity
that it afforded [Statoil Natural Gas LLC (Statoil)].”*** BP Energy had entered
into an agreement for LNG import terminal services provided by Dominion pur-
suant to NGA section 7.3 Statoil had taken assignment of an agreement for LNG
import terminal services provided by Dominion pursuant to NGA section 3.3 The
FERC affirmed its prior finding that Dominion did not unduly discriminate against
BP Energy by denying its request to terminate its agreement while it negotiated
capacity reduction and an early termination of its agreement with Statoil.**” The
Commission’s decision mainly turned on the different terminal services by Do-
minion under each agreement.®*® The FERC found that NGA section 3(¢)(4) “only
bars negative impacts on the cost, quality or continuity of service to existing open
access [terminal] service” provided under NGA section 7.%%° The FERC therefore
found it “appropriate to define ‘terms or conditions of service at the facility’ to
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include operational proscriptions and prescriptions, but to exclude terms or condi-
tions that would not adversely impact existing terminal service, such [as] turn back
and early termination.”®® Therefore, because BP Energy’s section 7 terminal ser-
vice was not degraded or adversely affected in any respect, the early termination
of Statoil’s section 3 terminal service did not violate the section 3(e)(4) protection
against undue discrimination.*®! The FERC also found that BP Energy and Statoil
are not similarly situated customers and do not merit similar treatment in regard
to turn back and early contract termination because of the different market risks
each customer faces in their different regulatory regimes.®? Even if the customers
have similar terms and conditions in their agreements, the FERC reaffirmed that
BP Energy, as a section 7 customer, is subject to a framework of protections that
Dominion is required to give them, whereas Statoil, as a section 3 customer, had
to negotiate its own protections to be afforded them.*®® Finally, the FERC did not
find that Dominion’s willingness to enter into an agreement with Statoil to reduce
their section 3 service agreements was tied to an agreement concerning future in-
frastructure projects.*** The FERC accepted Dominion’s explanation of a 2010
earnings conference call where they stated that they were willing to “‘work with’
Statoil on both the development of ‘infrastructure out of the Marcellus region’ and
‘potential liquefaction facilities’” as commentary regarding the potential for
Statoil to participate in Dominion’s effort to transport additional gas from the Mar-
cellus/Utica reserves to the Cove Point terminal.*®

4. Dominion Transmission, Inc.

Dominion Transmission, Inc. (DTI) filed a notice of its intent to terminate a
service agreement with Ascent Resources — Marcellus, LLC (Ascent), stating that
the termination was part of a resolution between the parties involving an outstand-
ing balance Ascent owed to DTI under its agreement.**® Rice Energy Marketing
LLC (REM) filed comments in response to the termination requesting that DTI
attach the termination agreement to the notice, and that DTI should be required to
provide more information regarding the termination so that interested parties can
determine if DTI’s actions are unduly discriminatory.*®” DTI answered the com-
ments and stated that while the service agreement was not attached to the filing it
is “fully consistent with DTI’s standard Form of Service Agreement applicable to
service under Rate Schedule FT.”%% In terms of the reasons for the termination,
DTI stated that pursuant to section 21.5 of the GT&C that DTI “may agree, on a
not unduly discriminatory basis with a Customer to: (1) the termination of an ex-
isting Service Agreement prior to its expiration date contingent upon negotiated
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conditions, including the payment of any agreed upon termination fees.”**® The
FERC accepted DTI’s notice of termination.®”® However, the FERC stated that
pursuant to its notice in Docket No. RM01-5-000 it “may not issue an order on
reports.”®*  Therefore, the FERC noted that DTI should be advised that future
Service Agreement Termination Notices that are not protested, “will be treated as
informational, and the Commission may not issue an order on those reports.”3'2

R. Force Majeure

1. Peregrine Oil & Gas Il, L.L.C. v. Texas Eastern Transmission, L.P.

The Commission resolved certain issues and ordered that an investigation and
a public trial-type evidentiary hearing under NGA § 5 be set to resolve the remain-
ing issues raised by Peregrine Oil & Gas II, L.L.C.’s (Peregrine) complaint against
Texas Eastern Transmission L.P. (Texas Eastern) alleging violations of Natural
Gas Act § 4 and Texas Eastern’s gas tariff.3"3

Peregrine has alleged it is a producer of offshore natural gas that flows into
Texas Eastern’s East Cameron Pipeline System, and through service provided by
its Line 41-A System, Texas Eastern is the only interstate pipeline directly or in-
directly connecting Peregrine’s offshore production to onshore Louisiana.®”* Con-
sequently, Peregrine claims that a series of maintenance-related outages occurring
between the fall of 2013 and November 2016 adversely affected Texas Eastern’s
service on the Line 41-A System in violation of Texas Eastern’s obligations under
NGA § 4 and its tariff, thereby harming Peregrine.3

Peregrine “asserted that Texas Eastern violated” its service obligations under
its tariff and “section 4 of the NGA” by (a) “failing to exercise due diligence to
remedy the 2016 Outage on its Line 41-A System and by failing to timely fix the
cause of such outage”, and (b) “requiring producers to pay extra non-tariff charges
to Texas Eastern to reimburse it for the costs of the maintenance work as a pre-
condition to Texas Eastern repairing and placing the Line 41-A System back in
service.”3"

Peregrine has also claimed that a “reimbursement agreement between Texas
Eastern and certain producers (and ultimately Peregrine itself) constituted a charge
‘in connection with, the transportation or sale of natural gas subject to the juris-
diction of the Commission’ and, as such, the reimbursement agreement should
have been filed with the Commission.”%"’

Peregrine asserts that Texas Eastern took two months to repair a pipeline leak
that reasonably should have been repaired within ten days, resulting in $2,600,397

369. Id.

370. IdatP7.

371. 161 F.ER.C.161,002atP 7.
372. Id.

373.  Peregrine Oil & Gas Il, LLC v. Texas E. Transmission, L.P., 163 F.E.R.C. 161,001 at PP 1, 27 (2018).
374. I1d.atP9.

375. Id.at PP 10-15.

376. Id.atP2.

377. Id.atP13.
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in economic damages to Peregrine.>® Peregrine seeks an award of $5,231,801,
plus interest, for the damages it allegedly suffered as a result of Texas Eastern’s
failure to provide service on its Line 41-A System.3"

Because Peregrine’s natural gas was being transported on Texas Eastern’s
system, the Commission found that it had the requisite standing to file the present
complaint against Texas Eastern.*® Despite the fact that Peregrine was not a direct
customer of Texas Eastern, having held that producers whose natural gas is trans-
ported on a pipeline have a substantial indirect interest in that pipeline’s rates,
terms and conditions of service, even if they do not themselves have contracts for
service on that pipeline, the Commission found that Peregrine has standing.®*

The Commission also found that, where it was undisputed that both outages
of the Line 41-A System were only temporary, with service returning to normal
after each outage, and a temporary pipeline outage does not amount to an NGA §
7 abandonment of service, neither outage could be regarded as an abandonment of
service. 382

2. Atlantic Coast Pipeline, L.L.C.

The Commission ordered the issuance of certificate authority allowing At-
lantic Coast Pipeline, LLC (Atlantic) to develop the Atlantic Coast Pipeline Pro-
ject (ACP), consisting of 604 miles of new interstate pipeline, compression and
other related facilities extending from West Virginia to North Carolina and eastern
Virginia, 38

First, the Commission directed Atlantic to comply with Commission policies
by revising a proposed definition of “force majeure” that included “arrests and
priority limitation or restraining orders of any kind of the government of the United
States or a State or of any civil or military entity.”** The Commission explained:

outages necessitated by compliance with government standards concerning the regu-
lar, periodic maintenance activities a pipeline must perform in the ordinary course of
business to ensure the safe operation of the pipeline, including the Pipeline and Haz-

ardous Materials Safety Administration’s integrity management regulations, are non-
force majeure events requiring full reservation charge credits.°

378. 163 F.E.R.C. 161,001 atP 15.

379. Id.atP16.

380. Id.atP25.

381. Id. (citing Trailblazer Pipeline Co., 85 F.E.R.C. § 61,345, at p. 62,347 (1998), reh’g denied, 87
F.E.R.C. 161,110, at p. 61,569 (1999).

382. 163 F.E.R.C. 161,001 at P 26.

383. 161 F.E.R.C.161,042atPP 1, 326.

384. Id. at PP 140-41.

385. Id. at P 140 (citing Kinder Morgan Louisiana Pipeline L.L.C., 154 F.E.R.C. 1 61,145 at P 30 (2016);
citing also TransColorado Gas Transmission Co., 144 F.E.R.C. { 61,175 at PP 35-43 (2013); citing also Gulf
South Pipeline Co., 141 F.E.R.C. 1 61,224 at PP 28-47 (2012), order on reh’g, 144 F.E.R.C. 1 61,215 at PP 31-
34 (2013)).
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Conversely, according to the Commission:

outages resulting from one-time, non-recurring government requirements, including
special, one-time testing requirements after a pipeline failure, are force majeure
events requiring only partial crediting.*%®
Because Atlantic’s proposed force majeure definition could be interpreted to
include regular, periodic maintenance activities required to comply with govern-
ment actions, the Commission found that it conflicted with Commission policy.=®’
Second, because Commission policy defines force majeure outages as events
that are both “unexpected and uncontrollable,” Atlantic’s proposed definition of
force majeure events conflicted with that policy to the extent it included “any other
causes, whether of the kind herein enumerated or otherwise, not reasonably within
the control of the party claiming suspension, which by due diligence such party is
unable to overcome.”*88

3. PennEast Pipeline Company, L.L.C.

The Commission ordered the issuance of a certificate of public convenience
and necessity to PennEast Pipeline Company, L.L.C. (PennEast), subject to certain
conditions, authorizing it to construct and operate the PennEast Project, consisting
of a new greenfield 116-mile natural gas pipeline system, three laterals, a com-
pression station and appurtenant facilities serving markets in New Jersey, New
York, Pennsylvania, and surrounding states, while addressing the curtailment and
force majeure sections of PennEast’s proposed tariff. 3°

The curtailment section of PennEast’s proposed tariff provided:

Pipeline shall have the right to curtail or discontinue transportation services, in whole
or in part, on all or a portion of its system at any time for reasons of Force Majeure
or when, in Pipeline’s sole judgment, capacity or operating conditions so require or
it is desirable or necessary to make modifications, repairs or operating changes to
its system.>%

The Commission ordered PennEast to revise the emphasized phrase to com-
ply with Commission policy because (a) “pipelines should plan routine repair,
maintenance, and improvements through the scheduling process, and should not
curtail confirmed scheduling nominations in order to perform such work™ and (b)
“pipelines may only ‘curtail’ service in an emergency situation or when an unex-
pected capacity loss occurs after the pipeline has scheduled service, and the pipe-
line is therefore unable to perform the service which it has scheduled.”*** Because

386. 161 F.E.R.C. 161,042 at P 140 (citing Algonquin Gas Transmission, L.L.C., 153 F.E.R.C. 1 61,038 at
P 104 (2015)).

387. 161 F.E.R.C. 161,042 at P 140.

388. Id. at P 141 (citing North Baja Pipeline, L.L.C. v. FERC, 483 F.3d 819, 823 (D.C. Cir. 2007), aff’g,
North Baja Pipeline, L.L.C., 109 F.E.R.C. {61,159 (2004), order on reh’g, 111 F.E.R.C. 1 61,101 (2005)); see
also 154 F.E.R.C. 1 61,145 at P 29; see also 153 F.E.R.C. 161,038 at P 103 (emphasis added).

389. 162 F.E.R.C.161,053atPP 1,4, 40, 81.

390. Id. at P 81 (emphasis added).

391. Id. at P 82 (citing CenterPoint Energy Gas Transmission Co., 144 F.E.R.C. 1 61,195 at P 75 (2013);
citing also Ryckman Creek Resources, L.L.C., 136 F.E.R.C. 1 61,061 at P 68 (2011); citing also MarkWest Pio-
neer, L.L.C., 125 F.E.R.C. 161,165 at P 52 (2008)).
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“modifications, repairs or operating changes” are “not limited to emergency situ-
ations or unexpected losses of capacity”, instead of curtailing service after it is
scheduled, pipelines should take outages required for routine repair, maintenance,
and operating changes into account when scheduling service, according to the
Commission.®*?

The Commission found PennEast’s proposed definition of “force majeure
events” — which included “compliance with any court order, law, regulation or
ordinance promulgated by any governmental authority having jurisdiction,
whether federal, Indian, state or local, civil or military, the necessity for testing (as
required by governmental authority or as deemed necessary for safe operation by
the testing party)” — to be overly broad and conflicting with Commission policy to
the extent it could be interpreted to sweep “regular, periodic maintenance activities
required to comply with government actions” into the definition of force majeure
events.>%

Outages resulting from governmental actions are either force majeure or non-
force majeure events, with the Commission explaining that (a) outages necessi-
tated by compliance with government standards concerning the regular, periodic
maintenance activities a pipeline must perform in the ordinary course of business
to ensure the safe operation of the pipeline, including the Pipeline and Hazardous
Materials Safety Administration’s integrity management regulations, are non-
force majeure events, and (b) outages resulting from one-time, non-recurring gov-
ernment requirements, including special, one-time testing requirements after a
pipeline failure, are force majeure events.

Finally, because Commission policy defines force majeure outages as events
that are both “unexpected and uncontrollable,” it rejected PennEast’s definition of
force majeure events that purported to include “any other cause, whether of the
kind herein enumerated, or otherwise, not within the control of the party claiming
suspension and which by the exercise of due diligence such party is unable to pre-
vent or overcome” and ordered PennEast to revise its definition accordingly.3%®

4. American Midstream (AlaTenn), L.L.C.

The Commission accepted the revised force majeure language proposed by
American Midstream (AlaTenn), L.L.C. — excluding (a) outages necessitated by
compliance with government-required regular or periodic maintenance activities,

392. 162 F.E.R.C. 161,053 atP 82.

393. Id.atP87.

394. Id. (citing 154 F.E.R.C. 1 61,145 at P 30; citing also DBM Pipeline, L.L.C., 152 F.E.R.C. { 62,056 at
PP 31-32 (2015); citing also 144 F.E.R.C. 1 61,175 at PP 35-43 (2013); citing also 141 F.E.R.C. 1 61,224 at PP
28-47 (2012), order on reh’g, 144 F.E.R.C. 1 61,215 at PP 31-34 (2013)) (as these are non-force majeure events,
full reservation charge credits are required); see also 162 F.E.R.C. 1 61,053 at P 87 (as these are force majeure
events, only partial reservation charge credits are required); see also 153 F.E.R.C. {61,038 at P 104.

395. 162 F.E.R.C. 161,053 at P 88 (citing North Baja, 483 F.3d at 823, aff”g, 109 F.E.R.C. 1 61,159 (2004),
order on reh’g, 111 F.E.R.C. 1 61,101 (2005)); see also 154 F.E.R.C. 1 61,145 at P 29; see also 153 F.E.R.C. {
61,038 at P 103.
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or (b) outages to comply with the Pipeline and Hazardous Material Safety Admin-
istration’s integrity management regulations from its definition of “force majeure”
— bringing its tariff language into line with Commission policy.3%

The Commission accepted AlaTenn’s filed tariff procedures to determine res-
ervation charge credits when firm service is interrupted under its firm rate sched-
ules, while noting that partial credits may be provided pursuant to the “No-Profit
method” under which the pipeline gives credits equal to its return on equity and
income taxes starting on Day 1, or the “Safe Harbor method” under which the
pipeline provides full credits after a short grace period (10 days or less) when no
credit is due.®’

5. Saltville Gas Storage Co.

The Commission found that Saltville Gas Storage Company, L.L.C.’s
(Saltville) existing tariff, which lacked reservation charge crediting provisions for
both non-force majeure and force majeure outages was inconsistent with the Com-
mission’s reservation charge crediting policy, and directed Saltville under NGA §
5, to either file tariff records conforming with the Commission’s reservation
charge crediting policy or explain why it should not be required to do so.3%
Saltville had filed tariff records to remove an expired negotiated rate agreement
with Public Service Co. of North Carolina, Inc.?® The Commission accepted the
tariff records and required Saltville to either file revisions to its tariff concerning
reservation charge credits to conform with Commission policy or to explain why
it should not be required to do s0.4%°

The Commission’s reservation charge crediting policy, which requires pipe-
lines to provide firm shippers with reservation charge credits when [pipelines] are
unable to provide primary firm service “differentiates between the credits required
in force majeure and non-force majeure outages of primary firm service.”* “With
respect to non-force majeure outages, where the outage occurred due to circum-
stances within a pipeline’s control, including planned or scheduled maintenance,
the Commission requires the pipeline to provide shippers a full reservation charge
credit for the amount of primary firm service they nominated for scheduling which
the pipeline failed to deliver.”%

“Commission policy also requires that the pipeline provide partial reservation
charge credits during periods when it cannot provide service because of a force

396. American Midstream, supra note 306, at PP 1, 3.

397. Id. at PP 10-2 (citing Tennessee Gas Pipeline Co., Opinion No. 406, 76 F.E.R.C. 1 61,022 (1996),
order on reh’g, Opinion No. 406-A, 80 F.E.R.C. { 61,070 (1997), as clarified by, Rockies Express Pipeline
L.L.C, 116 F.E.R.C. 1 61,272 at P 63 (2006)) (pipelines may also use some other method which results in an
equitable sharing of the risk).

398. 163 F.E.R.C.161,140atPP 7,9 (the Commission’s authority to order the modification of tariff records
to conform to its reservation charge crediting policy is found in North Baja, 483 F.3d 819 (D.C. Cir. 2007), aff’g,
109 F.E.R.C. 161,159 (2004), order on reh’g, 111 F.E.R.C. 1 61,101 (2005)).

399. 163 F.E.R.C.161,140atP 1.

400. Id.atPP1,6.

401. Id.atP7.

402. Id. (citing 76 F.E.R.C. 1 61,022 (1996), order on reh’g, 80 F.E.R.C. 1 61,070 (1997), as clarified by,
116 F.E.R.C. 1 61,272 at P 63 (2006)).
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majeure event in order to share the risk of an event not in the control of the pipe-
line.*%

The Commission noted partial reservation charge credits may take the form
of either (a) full reservation charge credits after a short grace period of ten days or
less, or (b) partial crediting starting on the first day of a force majeure event.%

1. INFRASTRUCTURE

A. Pipelines

1. Sierra Clubv. FERC

A divided panel of the United States Court of Appeals for the District of Co-
lumbia Circuit (DC Circuit) granted the Sierra Club’s petition for review ruling
that the FERC did not take the requisite “hard look” under the National Environ-
mental Policy Act of 1969 (NEPA), at the greenhouse-gas (GHG) emissions that
will result from power plants burning the natural gas transported on three new
interstate natural gas pipelines.*®® The Court acknowledged that the FERC had
prepared an EIS as required by the NEPA but the Commission had not taken a
“hard look™ at the environmental consequences of its actions, including alterna-
tives to its proposed course.*®® The Court determined that pursuant to Section 7(c)
of the NGA, the commission was statutorily required to consider “the public con-
venience and necessity” of balancing the “‘public benefits against the adverse ef-
fects of the project’, . . . including adverse environmental effects.”*” The Court
ruled that the EIS “should have either given a quantitative estimate of the down-
stream greenhouse emissions that will result from burning the natural gas that the
pipeline will transport or explained more specifically why it could not have done
50.74% Accordingly, the court ruled the EIS “needed to include a discussion of the
‘significance’” of the indirect greenhouse-gas emissions and “‘the incremental im-
pact of the action when added to past, present, and reasonably foreseeable future
actions.”™® The court cautioned, however, that “quantification of greenhouse-
gas emissions” was not “required every time those emissions are an indirect effect
of an agency action” because in some cases “quantification may not be feasi-
ble.”**® The Court also required the Commission to explain “as an aid to the rele-
vant decisionmakers,” whether and why the Commission continues to maintain
that “the Social Cost of Carbon is not useful for NEPA purposes, because several

403. 163 F.E.R.C.161,140atP 7 (citing Opinion No. 406, 76 F.E.R.C. 161,022, at p. 61,088 (1996) (“force
majeure events are ‘unexpected and uncontrollable events.’”)).

404. 163 F.E.R.C. 1 61,140 at P 7 (citing Dominion Transmission, Inc., 146 F.E.R.C. 1 61,101 at P 21
(2014); citing also 144 F.E.R.C. 1 61,215 at P 49 (2013); citing also Northern Natural Gas Co., 141 F.E.R.C. |
61,221 at P 20 (2012); citing also Midwestern Gas Transmission Co., 137 F.E.R.C. 61,257 at PP 19-20 (2011)).

405. 42 U.S.C. §4332(2)(C) (1975); see also 154 F.E.R.C. 161,080, order on reh’g, 156 F.E.R.C. 61,160
(2016), appeal granted sub nom. Sierra Club v. FERC, 867 F.3d 1357 (D.C. Cir. 2017) [hereinafter Sierra Club].

406. Sierra Club, supra note 405, at 1367.

407. Id. at 1373.

408. Id. at 1374.

409. Id.

410. Id.
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of its components are contested and because not every harm it accounts for is nec-
essarily ‘significant’ within the meaning of NEPA.#!

One judge dissented in part, finding the FERC was not obligated to consider
the emissions of GHGs from newly constructed or expanded power plants because
licensing of those plants was under the authority of a separate agency.*!2

2. Adorers of the Blood of Christ v. FERC

The United States District Court for the Eastern District of Pennsylvania
granted the FERC’s and Transcontinental Gas Pipeline Company, L.L.C.’s
(Transco) motions to dismiss a claim by the Adorers of the Blood of Christ, United
States Province, et al. (plaintiffs) which brought an action claiming the FERC vi-
olated the Religious Freedom Restoration Act (RFRA), by issuing a certificate of
public convenience and necessity to Transco to build the Atlantic Sunrise Pipe-
line.*** The Court found that it lacked subject matter jurisdiction over the plain-
tiffs” RFRA claims.** The Court determined that plaintiffs had “failed to apply
for a rehearing before FERC” and “failed to preent their RFRA claims in any man-
ner to the FERC, and ultimately to the appropriate Court of Appeals” and therefore
were barred from pursuing “collateral review” of the Commission’s order.**® The
Court also rejected claims that the RFRA allowed plaintiffs to “bypass the specific
procedure established by Congress in the NGA by bringing a RFRA suit against
FERC” in the District Court.*1®

3. New York State Dep’t of Environmental Conservation v. FERC

The United States Court of Appeals for the Second Circuit denied a petition
for review and upheld a FERC order that determined the New York State Depart-
ment of Environmental Conservation (NYDEC) had waived its certification au-
thority for the pipeline by failing to respond within one year of receiving Millen-
nium Pipeline Company, L.L.C.’s (Millenium) request for water quality
certification, as required by Section 401 of the Clean Water Act (CWA).*Y" “On
November 13, 2015, Millennium filed an application with the FERC, pursuant to
section 7(c) of the NGA, 15 U.S.C. § 717f(c), requesting” a certificate of public
convenience and necessity.**® “On November 18, 2015, Millennium submitted an
application for a water quality certification to the” NYDEC.*® The NYDEC “re-
ceived the application on November 23, 2015”.4° “On November 9, 2016, FERC

411.  Sierra Club, supra note 405, at 1375.

412. Id. at 1379-1383.

413. 42 U.S.C. 8§ 2000bb-2000bb-4 (1993); see also Transcontinental Gas Pipe Line Co., 158 F.E.R.C. |
61,125, certificate amended, 159 F.E.R.C. 162,181, reh 'g denied, 161 F.E.R.C. 161,250 (2017); see also Adorers
of the Blood of Christ v. FERC, 283 F. Supp. 3d 342 (E.D. Pa. 2017).

414.  Adorers of the Blood of Christ, 283 F. Supp. 3d at 345.

415. Id. at 345.

416. Id. at 347.

417. New York State Dep’t of Envtl. Conservation v. FERC, 884 F.3d 450 (2d Cir. 2018); see also 33
U.S.C. § 1341(a)(1) (1977).

418. New York State Dep’t of Envtl. Conservation, 884 F.3d at 452-53.

419. Id. at 453.

420. Id.
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issued” its certificate.*?* On July 21, 2017, Millennium requested the FERC to
determine that the NYDEC had “waived its authority under the Clean Water Act,
and thus permit Millennium to proceed with construction.”*?? “While that request
was pending, on August 30, 2017, [the NYDEC] denied Millennium’s applica-
tion.423

“On September 15, 2017, following the [NYDEC]’s decision, the [Commis-
sion] found that the [NYDEC’s] delay constituted a waiver of the [NYDEC’s] au-
thority under the CWA”.#?* It held that under the plain language of CWA section
401, the relevant date for assessing a waiver is the day the agency receives an
application, in this case, November 23, 2015.4%

The NYDEC appealed that ruling to the Second Circuit, which determined
that the “plain language” of section 401 of the CWA “outlines a bright-line rule
regarding the beginning of review: the timeline for a state’s action regarding a
request for certification ‘shall not exceed one year’ after ‘receipt of such re-
quest.””*? The Court reasoned that the statute “does not specify that this time
limit only applies for ‘complete’ applications.”*?" “If the statute required ‘com-
plete’ applications, . .. states could blur this bright-line rule into a subjective
standard, dictating that applications are ‘complete’ only when state agencies de-
cide that they have all the information they need.”*? The Court pointed out that
the “state agencies could thus theoretically request supplemental information in-
definitely.”*? Accordingly, the Court concluded that the NYDEC waived its au-
thority under section 401 and that the FERC properly issued a waiver order per-
mitting Millennium to proceed with construction without a water quality
certification.**

4, NEXUS Gas Transmission, L.L.C.

On August 25, 2017, the FERC issued a Certificate of Public Convenience
and Necessity (Certificate Order) to NEXUS Gas Transmission, LLC (NEXUS)
in which it granted NEXUS’s request to construct and operate a new, greenfield
pipeline.*®*  The Commission declined the U.S. Environmental Protection
Agency’s suggestion to remove several sentences from its Environmental Impact
Statement (EIS) related to its climate change discussion.**? The Commission con-
cluded that “[t]he final EIS appropriately discusses climate change, quantifies pro-
ject-related [greenhouse gas] emissions, identifies emission reduction and mitiga-
tion measures and programs, and notes the projects’ consistency with climate goals

421. Id.

422, Id. at 454.

423.  New York State Dep’t of Envtl. Conservation, 884 F.3d at 454.
424, Id.

425.  Millennium Pipeline Co., 160 F.E.R.C. 1 61,065 (2017).

426. New York State Dep 't of Envtl. Conservation, 884 F.3d at 455.
427. Id. at 455-56.

428. 1d. at 456.

429. Id.

430. Id. at 456-57.

431. NEXUS Gas Transmission, L.L.C., 160 F.E.R.C. 161,022 (2017).
432. Id.atPP6-7,12.
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in the Midwest region.”*** The Commission also rejected the Sierra Club’s argu-
ment that the Commission should have used “a programmatic EIS,” noting that
the agency is “not engaged in regional planning.*** Rather, the Commission pro-
cesses individual pipeline applications in carrying out its statutory responsibilities
under the NGA.”*®* Similarly, the Commission rebuffed allegations that the EIS
“fail[ed] to consider the project’s indirect effects, particularly regarding impacts
of induced upstream production of natural gas from the Marcellus and Utica
Shale.”#%¢

5. Mountain Valley Pipeline, L.L.C.

On October 13, 2017, the FERC issued a Certificate of Public Convenience
and Necessity (Certificate Order) to Mountain Valley Pipeline, L.L.C. for author-
ization to construct and operate its proposed Mountain Valley Pipeline Project in
West Virginia and Virginia (MVP Project).**” The Commission disagreed with
commenters’ suggestion that it “should examine the need for pipeline infrastruc-
ture on a region-wide basis” because “Commission policy is to examine the merits
of individual projects and each project must demonstrate a specific need.”*® The
Commission also ruled that it was not necessary to “look behind the precedent
agreements to evaluate project need” because “the project shippers are affiliated
with Mountain Valley.”*3®

6. Transcontinental Gas Pipe Line Co.

On December 6, 2017, the FERC denied and dismissed rehearing requests of
its February 3, 2017, order authorizing Transcontinental Gas Pipe Line Company,
LLC (Transco) to construct, lease, and operate its proposed Atlantic Sunrise Pro-
ject.*% The Commission declined to look beyond the market need reflected by the
applicant’s contracts with shippers although it noted that it had “also analyzed a
study by the Institute for Energy Economics and Financial Analysis” that “sug-
gest[ed] that pipelines, like the Atlantic Sunrise Project, may serve to aid in the
delivery of lower-priced natural gas to higher-priced markets.”**! The Commis-
sion also explained that it “does not confer eminent domain powers” but that “it is
NGA section 7(h) that authorizes that certificate holder to acquire the necessary

433. FERC CHAIR: COURT RULING WON'T CHANGE PIPELINE REVIEWS (2017),
https://www.rtoinsider.com/natural-gas-greenhouse-gas-emissions-ghg-77400/.

434. FERC SIDESTEPS BROADER ISSUES IN APPROVALS OF PIPELINES (2017),
https://www.wvgazettemail.com/news/special_reports/marcellus/ferc-sidesteps-broader-issues-in-approvals-of-
pipelines/article_e05e33c5-6d1c-5c5f-8ebd-22b1beb91133.html.
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439. FERC’S APPROVAL OF MOUNTAIN VALLEY PIPELINE STIRS DEFIANCE,
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land or property to construct the approved facilities by exercising the right of em-
inent domain if it cannot acquire the easement by an agreement with the land-
owner.”*? The Commission also rejected the contention that the Commission vi-
olated its own regulations by issuing a conditional certificate.**

7. Florida Southeast Connection, L.L.C.

On March 14, 2018, the Commission issued an order on remand reinstating
the certificate it had issued to the Southeast Market Pipelines Project (SMP Pro-
ject).*** At issue was the Commission’s consideration of downstream greenhouse
gas (GHG) emissions from gas transported by the three pipelines that make up the
SMP Project.**® The court vacated and remanded the Commission’s orders in
Florida Southeast Connection, L.L.C. authorizing construction and operation of
the SMP Project and directed the Commission to revise the SMP Project’s envi-
ronmental impact statement (EIS) to provide a quantitative estimate of the pro-
ject’s downstream greenhouse emissions or to explain more specifically why the
Commission cannot do so0.*¢ The Court also directed the Commission to explain
whether the Commission continues to regard the Social Cost of Carbon tool as not
useful for NEPA purposes.*

The Commission “concluded that notwithstanding the additional analysis in
the SEIS, it could not reach a finding whether downstream GHG emissions are
significant and that the additional analysis does not alter staff’s conclusion in the
prior final environmental impact statement that the SMP Project is an environmen-
tally acceptable action.”**® The Commission declined to use the Social Cost of
Carbon tool reiterating that the tool was “not appropriate in project-level environ-
mental review under NEPA.”**® The Commission concluded that “using the So-
cial Cost of Carbon would not assist us in determining whether downstream GHG
emissions are significant.”*® Commissioners LaFleur and Glick dissented in part
because the record did not support the Commission’s responses to the Court on
downstream GHG emissions and the Social Cost of Carbon.*!

8. DTE Midstream Appalachia, L.L.C.

On March 15, 2018, the Commission issued an order authorizing DTE Mid-
stream Appalachia, L.L.C. (DTE) to construct and operate a new interstate pipe-
line and related facilities in Berk County, Pennsylvania (Birdsboro Pipeline Pro-
ject).®? The Commission ruled that the record did “not demonstrate the requisite

442. Id.atP 31

443. Id. at PP 43-47.

444.  Florida Southeast Connection, L.L.C., 162 F.E.R.C. 1 61,233 (2018).

445, Id.atP 1.

446. Sierra Club, supra note 405, at 1363, 1375; see also 154 F.E.R.C. { 61,080, order on reh’g,
156 F.E.R.C. 61,160 (2016).

447.  Sierra Club, supra note 405, at 1375.

448. 162 F.E.R.C.161,233atP 2.

449. Id. at PP 40, 44.

450. Id.atP52.

451. 162 F.E.R.C. 61,233, at 1-2 (Glick dissenting).

452. DTE Midstream Appalachia, L.L.C., 162 F.E.R.C. 161,238 (2018).
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reasonably close causal relationship between future incremental natural gas pro-
duction and the proposed project,” and therefore, it did not analyze the impacts
from upstream natural gas production. #* The Commission’s environmental as-
sessment did, however, evaluate the impacts from the downstream combustion of
natural gas transported by the project.®>* Commissioners LaFleur and Glick filed
a joint dissent, in part, because the Commission declined to use the Social Cost of
Carbon to consider the project’s environmental impacts.*®

9. Dominion Transmission, Inc.

On May 18, 2018, the Commission denied rehearing of an order that issued
Dominion Transmission, Inc. (Dominion) a certificate of public convenience and
necessity to construct and operate its New Market Project.*® The Commission
rejected the contention that the Commission “failed to properly evaluate the im-
pacts of upstream and downstream activities in combination with the impacts of
the New Market Project.”**” The Commission looked to the Council on Environ-
mental Quality’s definition of “cumulative impacts” and concluded that “the in-
cremental upstream and downstream activities that are the subject of [the rehearing
request] do not meet the definition of cumulative impacts.”**® The Commission
also concluded that the “[environmental assessment’s] findings were supported by
substantial evidence.”*® Commissioner LaFleur dissented, in part, because she
objected to the policy change announced to “limit[] the Commission’s review and
disclosure of upstream and downstream [GHG] impacts.”*® Commissioner
LaFleur also commented that “a key reason the Commission lacks the specificity
of information to determine causation and reasonable foreseeability is because we
have not asked applicants to provide this sort of detail in their pipeline applica-
tions.”*6*  Commissioner Glick also expressed disagreement with the Commis-
sion’s conclusion that “the NGA and [NEPA] do not require that the Commission
consider [GHG] emissions from the production or consumption of natural gas that
may be the reasonably foreseeable result of the Commission’s certificate deci-
sions.”*%? To this end, Commissioner Glick reasoned that “the determination of
what environmental effects must be considered under NEPA should turn on a rec-
ord-by-record inquiry of what effects are reasonably foreseeable, not on generic
pronouncements divorced from the facts of any specific case.”*®

B. Storage Projects
1. Tres Palacios Gas Storage, L.L.C.
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454, |d. at P 56.
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The FERC granted in part and denied in part Tres Palacios Gas Storage
L.L.C.’s (Tres Palacios) request to amend the certificated capacities of its facility’s
three storage caverns to match their actual quantities.®®* After finding that the
proposal would not result in the loss of service to any current customers, the FERC
stated that “Tres Palacios failed to meet its burden of demonstrating that its pro-
posal will not affect [the] integrity” of two of the facility’s caverns.*®® In particu-
lar, the FERC noted that Tres Palacios’ request for did not include sonar surveys
for the two caverns for which it denied the proposed reduction in capacity.*®
While Tres Palacios cited one instance in which the FERC allowed a change in
capacity absent a sonar survey, the decision noted that “Tres Palacios’s facility is
a salt dome storage facility where a sonar survey provides the needed information”
to assess the integrity of the cavern.®®” Consequently, the FERC found that Tres
Palacios failed to meet its burden in demonstrating that the reduced certificated
capacity would not adversely affect the integrity of the caverns.*®

C. Section 401 Water Quality

1. Millenium Pipeline Co. v. Seggos

In early 2017, Millennium went to the D.C. Circuit to ask for the court to act
on its Clean Water Act (CWA) section 401 water quality certification (WQC) ap-
plication because more than a year had passed since Millennium submitted its ap-
plication to the New York State Department of Environmental Conservation
(NYSDEC).*® The Court found that Millennium did not have standing to sue be-
cause the appropriate course of action would be for Millennium to present its re-
quest to the FERC.*°

On July 5, 2017, NYSDEC issued a determination that Millennium’s appli-
cation was complete.*”* On July 21, 2017, Millennium filed a notice to proceed
(NTP) request at FERC in which Millennium stated it had obtained all federally-
required environmental permits, or waiver thereof, necessary for construction of
the Project.*”? On August 30, 2017, NYSDEC issued its “Notice of Decision,” in
which NYSDEC stated that it conditionally “deemed denied” Millennium’s appli-
cation for a Water Quality Certification under Section 401 of the CWA.*3 The
purported reason for denial was rooted in a decision issued a week earlier by the
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D.C. Circuit in Sierra Club v. FERC, 867 F.3d 1357 (D.C. Cir. 2017). Like Sierra
Club, NYSDEC found that the FERC failed to consider or quantify the indirect
downstream greenhouse gas emissions from the combustion of natural gas trans-
ported by the Project as part of NEPA review.*’* Interestingly, as part of its review
for an air permit for the only shipper on the Valley Lateral, CPV Valley, L.L.C.,
the power plant operator, NYSDEC had conducted potential GHG effects of com-
bustion of natural gas when CPV applied for its permit.*”

On September 15, 2017, the FERC issued its Declaratory Order Finding
Waiver under Section 401 of The Clean Water Act, finding that NYSDEC waived
its CWA authority.*”® Consistent with FERC precedent in both NGA cases and
hydroelectric licensing proceedings under the Federal Power Act, the FERC con-
cluded that the triggering date for waiver under section 401 of the CWA as the
date the certifying agency receives a certification application.’” In the case of
Valley Lateral, NYSDEC received Millennium’s formal written application on
November 23, 2015.4’® By failing to act on Millennium’s request for certification
by Ngvember 23, 2016, the FERC found NYSDEC waived its certification author-
ity. 4’

On October 20, 2017 Millennium filed a renewed NTP at the FERC, which
the FERC granted October 27, 2017.4° NYSDEC then proceeded to file an Emer-
gency Stay at the Second Circuit, which was granted. “* The stay was lifted on
December 6, 2017, and Millennium began construction on December 7, 2017.4%2
Finally, while getting to the merits of the case in New York State Department of
Environmental Conservation v. FERC, the court concluded that the Department
waived its authority to review Millennium’s request for a water quality certifica-
tion under the Clean Water Act by failing to act on that request within one year.
Millennium put the Valley Lateral in service July 9, 2018.4¢%

2. Constitution Pipeline Co. v. New York State Dep’t of Envtl.
Conservation

The Second Circuit Court of Appeals deferred to NYSDEC’s expertise as to
the significance of the information requested from Constitution Pipeline, given
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evidence on record during the § 401 permit proceeding.*® Finally, the court con-
cluded that the denial of the § 401 certification after the company refused to pro-
vide relevant information, despite repeated NYSDEC requests, was not arbitrary
or capricious.*®

Constitution Pipeline petitioned for certiorari to the United States Supreme
Court, which was denied on April 30, 2018.4

484. Constitution Pipeline Co. v. New York State Dep’t of Envtl. Conservation, 868 F.3d 87, 103 (2d Cir.
2017).
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https://www.supremecourt.gov/DocketPDF/17/17-1009/28014/20180116171334386_Petition.pdf; Supreme
Court of the United States, Constitution Pipeline Company, LLC v. New York State Department of Environmental
Conservation, SCOTUS BLOG (Apr. 30, 2018), http://www.scotusblog.com/case-files/cases/constitution-pipe-
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