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I. INTRODUCTION 

Federal administrative agencies have a duty to protect the public’s interest 
and keep the public safe.1  These agencies, like the Environmental Protection 
Agency (EPA), Federal Energy Regulatory Commission (FERC), and Commodity 
Futures Trading Commission (CFTC), just to name a few, accomplish these duties 
by developing and enforcing regulations tied to their statutory authority either (1) 
on their own initiative or (2) under express statutory directives  from Congress that 
they fashion regulations.2  Federal agencies, however, are subject to the Adminis-
trative Procedure Act (APA) that provides limitations on how an agency develops 
and enforces regulations.3  The APA outlines the procedures agencies must follow 
when developing formal and informal regulations, which also includes agency in-
formal guidance.4  This case note focuses on the controversy surrounding agencies 
use of informal guidance to assist regulated entities with regulatory compliance.5  
Federal agencies provide this guidance with a disclaimer that guidance documents 
are not legally binding.6  This regulatory approach puts regulated entities in a pre-
carious position because if an entity chooses not to follow the guidance it imme-
diately exposes itself to agency enforcement action.7  If an entity chooses to follow 
the guidance, the agency can still contradict itself or revoke the guidance because 
it claimed the guidance was not binding in the first place.8 

Generally, federal agency guidance documents have not been considered fi-
nal agency action because traditional legal theory suggested those documents were 
only considered interpretive or suggestive opinions.9  Accordingly, injured regu-
lated entities could not seek judicial relief against this guidance because they could 

 

 1. ANDREW F. POPPER ET AL., ADMINISTRATIVE LAW: A CONTEMPORARY APPROACH 5-9 (4th ed. 2021). 
 2. See Our Mission and What We Do, EPA, https://www.epa.gov/aboutepa/our-mission-and-what-we-do 
(last visited Apr. 29, 2025); What FERC Does, FERC, https://ferc.gov/what-ferc-does (last updated Feb. 7, 2025); 
Indus. Oversight, CFTC, https://www.cftc.gov/IndustryOversight/index.htm (last visited Mar. 14, 2025). 
 3. 5 U.S.C. §§ 551-559 (1966). 
 4. POPPER ET AL., supra note 1, at 36-46. 
 5. Agency informal guidance includes regulatory interpretations, policy statements, enforcement action 
discretion, and regulatory compliance guidance.  See KATE R. BOWERS, CONG. RSCH. SERV., LSB10591, 
AGENCY USE OF GUIDANCE DOCUMENTS 1 (2021), https://www.everycrsreport.com/files/2021-04-
19_LSB10591_9477746a9161f3ee6f2d127a70eb84cdcec6e4df.pdf (provides background and historical context 
regarding the perception that agency informal guidance is typically not judiciable). 
 6. EPA Guidance; Administrative Procedures for Issuance and Public Petitions; Rescission, EPA, 
https://www.epa.gov/laws-regulations/epa-guidance-administrative-procedures-issuance-and-public-petitions-
rescission (last visited Jan. 7, 2024). 
 7. Joshua D. Blank & Leigh Z. Osofsky, The Inequity of Informal Guidance, 75 VAND. L. REV. 1093, 
1097 (2022), https://vanderbiltlawreview.org/lawreview/2022/05/the-inequity-of-informal-guidance/ (Taxpay-
ers can be negatively impacted from reliance on IRS guidance documents that claims guidance is not binding to 
the agency). 
 8. Id. at 1097. 
 9. BOWERS, supra note 5, at 1-2.; see also Pacific Gas and Elec. Co. v. FPC, 506 F.2d 33, 38 (D.C. Cir. 
1974) (“An administrative agency has available two methods for formulating policy that will have the force of 
law.  An agency may establish binding policy through rulemaking procedures by which it promulgates substan-
tive rules, or through adjudications which constitute binding precedents.  A general statement of policy is the 
outcome of neither a rulemaking nor an adjudication; it is neither a rule nor a precedent but is merely an an-
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not establish Article III standing or show the agency violated the APA.10  How-
ever, a recent federal circuit court ruling has changed this traditional view, at least 
in one jurisdiction, by setting a new precedent that has provided a road map to 
regulated entities that believe they have been injured by agency informal guidance 
on how to challenge that guidance through the judiciary.11 

In July 2023, in Clarke v. CFTC, the United States Court of Appeals for the 
Fifth Circuit (Fifth Circuit) broke from precedent when it held that federal agency 
no-action letters (NAL) can meet the criteria of final agency action; thus, allowing 
judicial review.12  The Fifth Circuit reached its decision despite several opposing 
threshold arguments from the Appellee (CFTC).13  In reaching its decision on this 
central issue, the Fifth Circuit performed an in-depth legal analysis on each thresh-
old argument made by the opposing parties, which included arguments on Article 
III standing and procedural questions under the APA.14 

As a result of the Clarke decision, the Fifth Circuit has opened the door for 
regulated entities to challenge and seek judicial relief against administrative 
agency informal guidance that was previously considered non-justiciable and pro-
vided a road map on how to do it.15  Because this new precedent involves Article 
III standing and procedural questions under the APA, this decision will transcend 
entities regulated by the CFTC.16  Indeed, the Clarke decision will have implica-
tions for all federal administrative agencies within the jurisdiction of the Fifth Cir-
cuit that use informal guidance as part of the agency’s regulatory scheme, and will 
serve as a very persuasive case in other jurisdictions.17  As a result, this decision 
could be the conduit for entities in the energy industry to challenge no-action rec-
ommendations and other informal guidance issued by federal administrative agen-
cies, when the entities can show they relied on the guidance, and show an injury 
directly linked to that reliance.18 

Through an extensive background and analysis of legal principles, this case 
note will establish a link from the Fifth Circuit’s decision in Clarke to a predictable 
application to regulated energy entities in the Fifth Circuit’s jurisdiction and pos-
sibly beyond to other jurisdictions.19 

 

nouncement to the public of the policy which the agency hopes to implement in future rulemakings or adjudica-
tions.  A general statement of policy, like a press release, presages an upcoming rulemaking or announces the 
course which the agency intends to follow in future adjudications.”). 
 10. See EPA, SMALL ENTITY COMPLIANCE GUIDE FOR OIL AND NAT. GAS SECTOR: EMISSION STANDARDS 

FOR NEW, RECONSTRUCTED, AND MODIFIED SOURCES 1 (Aug. 2016), https://www.epa.gov/sites/de-
fault/files/2016-08/documents/2016-compliance-guide-oil-natural-gas-emissions.pdf (EPA offers this compli-
ance guidance for NSPS OOOOa but states that it cannot be relied upon or create enforceable rights). 
 11. Clarke v. CFTC, 74 F.4th 627, 635-40 (5th Cir. 2023). 
 12. Id. at 635-39, 646. 
 13. Id. at 635. 
 14. Id. at 635-40. 
 15. Clarke, 74 F.4th at 635-40; see also EPA Rescinds Rule on Guidance Documents, EPA (May 12, 2021), 
https://www.epa.gov/newsreleases/epa-rescinds-rule-guidance-documents. 
 16. See discussion infra Parts III.C.1, C.2. 
 17. See discussion infra Parts III.C.1, C.2. 
 18. See discussion infra Part III.C.2. 
 19. See discussion infra Part II. 
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II. BACKGROUND 

A. A Brief History & Authority of Federal Administrative Agencies 

Congress’ power to create federal agencies flows from Article II, Section 2, 
Clause 2 of the Constitution of the United States.20  The first federal administrative 
agency dates back to 1789 when Congress created the Department of Foreign Af-
fairs.21  However, administrative agencies arguably had their most explosive 
growth during the Progressive Era and under former President Franklin D. Roose-
velt’s “New Deal.”22  Today, there are over 400 federal administrative agencies.23  
Governed by the APA, these administrative agencies derive their power to develop 
and promulgate regulations from Congress.24  In some instances, administrative 
agencies develop regulations because Congress has passed a law directing a par-
ticular agency to initiate the rule-making process on particular issues.25  However, 
in most instances, an agency, on its own accord, within its scope of legal respon-
sibility and authority, initiates the rule-making process on certain issues based on 
issue priority.26  Whether an administrative agency promulgates a rule at the di-
rection of Congress or on its own accord, the rules and regulations that flow from 
administrative law actions may be clear in some cases, but less clear in other in-
stances.27 

B. A Brief Overview of the Administrative Procedure Act 

The APA, first passed by Congress in 1946, outlined administrative proce-
dures improving the administration of justice within federal agencies.28  In 1966 
the APA was codified in 5 U.S.C. and enumerated in sections 551-559, and sec-
tions 701-706.29  The APA outlines many procedures that federal agencies must 
follow, however, the following sections are most applicable in this case note: sec-
tion 551 provides the definitions; section 552 lists public notice requirements; sec-
tion 553 specifies the requirements and process surrounding formal and informal 

 

 20. ERWIN CHEMERINSKY, CONSTITUTIONAL LAW, at xliii (6th ed. 2019). 
 21. Jeannie Ricketts, A Very Brief History of Federal Administrative Law, OKLA. BAR J. (Nov. 18, 2017), 
https://www.okbar.org/barjournal/nov2017/obj8830ricketts/. 
 22. Judicial Review of Executive Agency Actions, FED. JUD. CTR., https://www.fjc.gov/history/administra-
tion/judicial-review-executive-agency-actions (last visited Mar. 15, 2025) (The Progressive Era occurred be-
tween 1890 and 1920, and the New Deal was a series of government funded projects that occurred between 1933-
1938, during President Roosevelt’s terms, to combat the effects of the Great Depression.). 
 23. Agencies, FED. REG., https://www.federalregister.gov/agencies (last visited Apr. 10, 2025); see also 
Executive Agencies Under Federal Law, JUSTIA (May 2024), https://www.justia.com/administrative-law/exec-
utive-agencies/. 
 24. OFF. OF THE FED. REG., A GUIDE TO THE RULEMAKING PROCESS, https://uploads.federalregis-
ter.gov/uploads/2013/09/The-Rulemaking-Process.pdf (last visited Apr. 10, 2025). 
 25. Id. 
 26. Id. 
 27. See generally Clear Rules Versus Gray Areas, 7SAGE L. SCH., https://7sage.com/lawschool/lesson/4-
4-clear-rules-versus-gray-areas/ (last visited Apr. 13, 2025). 
 28. Administrative Procedure Act, Pub. L. No. 404, ch. 324, 60 Stat. 237 (1946). 
 29. Jeffrey S. Lubbers, Putting the U.S. Administrative Procedure Act in Perspective, THE REGUL. REV. 
(Nov. 8, 2022), https://www.theregreview.org/2022/11/08/lubbers-putting-the-u-s-administrative-procedure-act-
in-perspective/. 
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rule making; section 553(b)(A) provides an exemption to the general notice and 
comment requirement under informal rule-making for agency policy statements, 
interpretations, and other specific agency rules and procedures; section 558 ex-
presses the agency’s power and ability to impose sanctions.30  Sections 701-706 
discuss the right to judicial review, including when actions are reviewable, the 
scope of judicial review, and venue.31 

C. Right of Review Under the Administrative Procedure Act 

Under section 702 of the APA, a party is entitled to judicial review if the 
party is suffering from a legal wrong or has been adversely affected because of 
final agency action.32  However, under section 701, judicial relief from a federal 
court may be limited or forbidden by other statutes or when “agency action is 
committed to agency discretion by law,”33 where, for example, an agency decides 
whether to commence an enforcement action.  The presumption, however, is that 
most final agency actions are reviewable.34 

The APA, under section 704, outlines what actions are reviewable by a 
court.35  Under section 704, only “[a]gency action made reviewable by statute and 
final agency action for which there is no other adequate remedy in a court are 
subject to judicial review.”36  Other agency action, including preliminary, proce-
dural, and intermediate rulings, become reviewable when final agency action oc-
curs.37 

D. Final Agency Action 

In section 704, the APA expresses that judicial review of an agency action is 
only available upon final agency action; however, what constitutes “final agency 
action” is not specifically stated or discussed under the APA.38  In Bennett v. 
Spear, the Supreme Court (Court) developed a test that requires two conditions to 
be met for an agency action to be considered final under the APA.39  The Court 
held, as a general matter, that “‘[f]irst, the action must mark the ‘consummation’ 
of the agency’s decision-making process — it must not be of a merely tentative or 
interlocutory nature.  And second, the action must be one by which ‘rights or ob-
ligations have been determined,’ or from which ‘legal consequences will flow.’”40 

 

 30. 5 U.S.C. §§ 551-559 (1966). 
 31. Id. §§ 701-706. 
 32. Id. § 702. 
 33. Id. § 701(a)(1)-(2). 
 34. Heckler v. Chaney, 470 U.S. 821, 838 (1985). 
 35. 5 U.S.C. § 704.  
 36. Id. 
 37. Id. 
 38. Id. 
 39. Bennett v. Spear, 520 U.S. 154, 177-78 (1997). 
 40. Id. at 177-78. 
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E. Committed to Agency Discretion by Law 

The APA, under section 701(a)(2), lists “committed to agency discretion by 
law” as one of two instances when judicial review of agency action is not appro-
priate; however, “committed to agency discretion by law” is not defined nor dis-
cussed plainly within the APA.41  The Court in Heckler v. Chaney explored this 
question in great detail.42  The Court determined “committed to agency discretion 
by law” was a narrow exception that applies only when the “substantive statute 
[leaves] the court with ‘no law to apply’” to a particular agency action.43  By con-
trast, when a substantive statute does offer a court “law to apply” to the limits of 
an agency’s discretion, then the particular agency action is not committed to 
agency discretion by law; therefore, the agency action is judicially reviewable un-
der section 701(a)(2).44 

F. So, What is a No-Action Letter and What is it Good For? 

Under section 553(b)(A), regarding informal rulemaking, administrative 
agencies can exercise enforcement discretion by providing “no-action letters” 
(NAL) to a requesting regulated entity.45  When a rule is promulgated and presents 
confusion, ambiguity, or vagueness on certain issues, a regulated entity may seek 
general compliance guidance from an agency or, more specifically guidance on-
whether the agency would seek enforcement action for certain conduct.46  An 
agency can issue informal guidance on how it interprets the rule, how the rule 
applies, what a regulated entity must do to comply with the rule, and, among other 
things, the agency can issue guidance on whether specific practices would or 
would not be subject to enforcement action by the agency.47 

G. Prior Judicial Decisions Regarding No-Action Letters 

Prior to the Fifth Circuit’s decision in Clarke, three other federal circuits had 
held that a NAL was not justiciable.48  While each of these three circuits had their 
own reasoning, each circuit’s decision essentially came down to a determination 
that a NAL was not “final agency action”; therefore, a NAL was not legally bind-
ing and not fit for judicial review.49  In Bd. of Trade of City of Chicago, the Seventh 
Circuit concluded that a NAL was not judicially reviewable because it did not 
constitute a final decision and the NAL did not include “any legal conclusions” 

 

 41. 5 U.S.C. § 701(a)(2). 
 42. Heckler, 470 U.S. at 826; see also Citizens to Pres. Overton Park v. Volpe, 401 U.S. 402, 410, 413 
(1971) (holding that “committed to agency discretion by law” is applicable in “rare instances where ‘statutes are 
drawn in such broad terms that in a given case there is no law to apply,’” but that when there is “law to apply,” 
the exception is not applicable). 
 43. Heckler, 470 U.S. at 826. 
 44. Id. at 834-35. 
 45. 5 U.S.C. § 553(b)(A). 
 46. Id. 
 47. FERC, NO-ACTION LETTERS (July 26, 2024), https://www.ferc.gov/enforcement-legal/enforce-
ment/no-action-letters. 
 48. Clarke, 74 F.4th at 646 (Graves, J., dissenting). 
 49. Id.  
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that pertained to a governing statute or regulation and was more of a recommen-
dation.50  In N.Y.C Emps. Ret. Sys., the Second Circuit determined that a NAL was 
merely “interpretive,” and because it was only interpretive, a NAL did not impose 
a binding legal relationship between the parties.51  The Second Circuit opined that 
a NAL “is an informal response” from an agency official that did not constitute 
“an official statement.”52  In Trinity Wall St., the Third Circuit held that a NAL 
was not binding because the letter only included “informal views of the staff” on 
whether to recommend an enforcement action against the defendant in that case.53 

H. Scope of Review: Arbitrary and Capricious 

The scope of judicial review is defined under section 706 of the APA, where 
it enumerates what types of agency action a federal court must find “unlawful and 
set aside.”54  Under section 706(2), a federal court must find agency action unlaw-
ful if a court determines the action, among other things, to be arbitrary and capri-
cious.55  The arbitrary and capricious standard only “requires that agency action 
be reasonable and reasonably explained.”56  Judicial review under this standard is 
“deferential,” that is, a court must only ensure that the particular “agency has acted 
within a zone of reasonableness and, in particular, has reasonably considered the 
relevant issues and reasonably explained the decision.”57  This is not to suggest, 
however, that the reviewing court acts as a mere rubber stamp; the courts have 
identified various categories of conduct that will be considered arbitrary and ca-
pricious.58  For example, courts have held agency action to be arbitrary and capri-
cious for the following reasons: (1) failing to adequately explain its reasoning for 
departing from existing precedent or changing its position, (2) failing to consider 
arguments or comments raised by a particular party, and (3) failing to show “a 

 

 50. Id.; see also Board of Trade v. SEC, 883 F.2d 525, 530 (7th Cir. 1989) (holding a no-action letter “is 
a staff position regarding enforcement action only and should not be understood to express any legal conclusions 
regarding the applicability of statutory or regulatory provisions of the federal securities laws.”). 
 51. Clarke, 74 F.4th at 646; see also N.Y.C. Emps.’ Ret. Sys. v. SEC, 45 F.3d 7, 12 (2nd Cir. 1995) 
(holding a “no-action letter, however, is an informal response, and does not amount to an official statement of 
the SEC’s views.  No-action letters are deemed interpretive because they do not impose or fix a legal relationship 
upon any of the parties.”). 
 52. N.Y.C. Emps.’ Ret. Sys., 45 F.3d at 12. 
 53. Clarke, 74 F.4th at 646; see also Trinity Wall St. v. Wal-Mart Stores, Inc., 792 F.3d 323, 331 (3rd Cir. 
2015) (holding “no-action letters are not binding — they reflect only informal views of the staff and are not 
decisions on the merits — Trinity’s proposal still had life.”). 
 54. 5 U.S.C. § 706(2). 
 55. Id. § 706(2)(A)-(F). 
 56. FCC v. Prometheus Radio Project, 141 S.Ct. 1150, 1158 (2021). 
 57. Id. at 1158 (Courts are deferential to agency decisions and will presume when an agency takes a spe-
cific action that it is valid.  A court places the burden on the plaintiff challenging the action to show that a 
particular agency’s action is not valid.) 
 58. Motor Vehicle Mfrs. Assn. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43, 103 S.Ct. 2856, 77 
L.Ed.2d 443 (1983) (holding the APA arbitrary and capricious standard, however, is a narrow view that requires 
the agency to show a “rational connection between the facts found and the decision made,” and that an agency 
cannot “‘(1) ‘rely on factors deemed irrelevant by Congress’; (2) ‘fail to consider important aspects of [the] 
problem’; (3) ‘present an explanation that is either implausible or contrary to the evidence’; or (4) reach a decision 
that ‘is not supported by substantial evidence in the [administrative] record.’”). 
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rational connection between the facts found and the choice made”; an agency’s 
decision may also be set aside if not supported by substantial evidence.59 

I. Justiciability Doctrines at Issue 

Justiciability refers to a set of judicially-created doctrines that aid a court in 
determining if a matter is appropriate to be heard in a federal court.60  Federal 
courts will examine five justiciability doctrines to determine if a particular case is 
justiciable; however, only two were at issue in Clarke v. CFTC: standing and 
mootness.”61 

Standing is the second of the justiciability doctrines and is considered the 
most important of the five doctrines.62  Judicial standing includes three (3) consti-
tutional standing requirements for a federal court to hear a case: (1) a real injury 
must have occurred or will imminently occur, (2) the injury is traceable to the 
defendants conduct, and (3) that a favorable decision from a federal court would 
redress or provide relief to the plaintiff’s injury.63 

Mootness is the fourth and most flexible of the doctrines.64  The mootness 
doctrine generally requires that a plaintiff show that there is a live controversy at 
all stages of litigation and not just at the time the claim is filed.65  However, the 
Court has recognized three exceptions under the mootness doctrine, only two of 
which were at issue in the Clarke case: (1) “wrongs capable of repetition but evad-
ing review,” and (2) class action lawsuits where the named party settles, but the 
remaining party members still have a live controversy.66 

J. The History and Evolution of Judicial Deference to Agency Interpretation 

Judicial deference is a doctrine based on the principal that a reviewing court 
should “defer” to the appropriate agency’s reasonable interpretation of ambiguous 
or vague language contained in statutory or regulatory text.67  The policy behind 
this doctrine, while historically controversial, has rested in the belief that more 
weight should be given to the interpretation of the agency entrusted with adminis-
tering the statute or regulation, rather than a court.68 

Over time, the Court has established three prominent doctrines that courts 
have utilized in deciding administrative law cases: Auer, Chevron, and Skidmore 
deference.69  While Auer, Chevron, and Skidmore deference all refer to a court 
 

 59. See FCC v. Fox Television Stations, Inc., 556 U.S. 502, 513-15 (2009); NorAm Gas Transmission Co. 
v. FERC, 148 F.3d 1158, 1165 (D.C. Cir. 1990); Burlington Truck Lines, Inc. v. U.S., 371 U.S. 156, 168 (1962). 
 60. CHEMERINSKY, supra note 20, at 39. 
 61. Id. at 40. 
 62. Id. at 44. 
 63. Id. at 44-45. 
 64. CHEMERINSKY, supra note 20, at 85. 
 65. Id. 
 66. Id. at 85-88. 
 67. Aditya Bamzai, The Origins of Judicial Deference to Executive Interpretation, 126 Yale L.J. 908 
(2017).  
 68. Id. 
 69. Christopher J. Walker, Attacking Auer and Chevron Deference: A Literature Review, 16 GEO. J.L. & 

PUB. POL’Y 103, 105, 110 (2018).  
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deferring to an interpretation made by an administrative agency concerning am-
biguous language, there are distinctions between all three.70  Auer has applied 
when an agency made an interpretation of its own regulations, whereas Chevron 
applied when an agency offered an interpretation of ambiguous language in a stat-
ute it was charged with administering.71  Skidmore deference has been used to 
resolve both statutory and regulatory ambiguity; however, it has been character-
ized as weaker deference than Auer and Chevron.72  Skidmore aims at giving an 
agency its due respect when it offers its interpretation of ambiguous or vague stat-
utory or regulatory language.73  Accordingly, a court’s decision to grant Skidmore 
deference has turned on whether a court was persuaded that an agency’s interpre-
tation was thorough, valid in reasoning, and consistent with previous pronounce-
ments.74 

Skidmore deference was quasi-replaced by court rulings in Chevron v. NRDC 
in 1984, and Auer v. Robbins in 1997.75  In Chevron, the Court established a two-
step test to determine if judicial deference would be given to an agency’s statutory 
interpretation.76  Under step-one, a court must evaluate whether Congress had ex-
pressly spoken on the exact question at bar using the traditional tools of statutory 
construction to ascertain whether the statute was unambiguous, and if so, that court 
would hold that as controlling and deliver its ruling accordingly.77  Under step-
two, if a court found Congress had not expressly spoken on the question at bar, 
then a court, instead of imposing its own interpretation, would defer to an agency’s 
interpretation of the statutory language, provided it was a “permissible construc-
tion of the statute.”78 

The Chevron deference doctrine held from 1984, until 2024, when the Court 
overturned it in Loper Bright Enterprises v. Raimondo.79  In Loper Bright, the 
Court overturned Chevron on the basis that it was a court’s duty to utilize the “tra-
ditional tools of statutory construction” when resolving ambiguous statutory lan-
guage and must not simply defer to an agency’s interpretation for resolution.80  
Thus, the decision in Loper Bright re-established Skidmore deference as a means 
that allows a court to balance its duty of determining what the law is,81 but also 

 

 70. Id. at 105-10. 
 71. Id. 
 72. See generally Skidmore v. Swift & Co., 323 U.S. 134 (1944); see also POPPER ET AL., supra note 1, at 
759. 
 73. Skidmore, 323 U.S. at 140. 
 74. Id. 
 75. See generally Chevron, U.S.A., Inc., v. NRDC, Inc., 467 U.S. 837 (1984); Auer v. Robbins, 519 U.S. 
452 (1997). 
 76. Chevron, U.S.A., Inc., 467 U.S. at 842-43. 
 77. Id. 
 78. Id. 
 79. See generally Loper Bright Enters. v. Raimondo, 603 U.S. 369 (2024). 
 80. Id. at 373, 412-13. 
 81. Marbury v. Madison, 5 U.S. 137, 177 (1803) (the Court held that “[i]t is emphatically the province and 
duty of the judicial department to say what the law is.  Those who apply the rule to particular cases, must of 
necessity expound and interpret that rule.  If two laws conflict with each other, the courts must decide on the 
operation of each.”). 
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giving the agency charged with administering the statute its due respect before a 
court reaches its conclusion and delivers its ruling.82 

In Auer, the Court established that lower courts must defer to an agency’s 
interpretation of its own ambiguous regulatory language, unless the interpretation 
is “plainly erroneous or inconsistent with the regulation.”83  However, while Auer 
has not been overturned like Chevron, it was later constrained in Kisor v. Wilkie.84  
In Kisor, the Court placed constraints on how lower court’s should decide on 
whether to afford Auer deference to an agency’s interpretation of its own rules and 
regulations.85  First, a court must find that the language in the regulation is truly 
ambiguous and “exhaust all the traditional tools of statutory construction” to rec-
oncile it.86  Second, the agency interpretation must be reasonable.87  Third, a court 
must find the agency’s interpretation is of “the character and context” that should 
be entitled “to controlling weight.”88  Fourth, a court must find the agency’s inter-
pretation was based on the particular agency’s “substantive experience.”89  Lastly, 
a court must find the agency’s interpretation reflects “fair and considered judge-
ment.”90 

III. ANALYSIS 

A. Factual Background and Procedural History of Clarke v. CFTC 

1. Factual Background 

In 2014, Victoria University (University), a college in New Zealand, pro-
duced a futures trading program and trading platform called “PredictIt” that pre-
dicts the outcome of future political elections.91  PredictIt allows individuals to 
make financial trades based on what elections or federal legislation the program 
forecasts.92  Typically this type of contract is regulated by the Commodity Ex-
change Act (CEA) and the CFTC, and generally requires such a contract to be 
registered as “a designated contract market or swap execution facility.”93  In 2014, 
hoping to avoid registering PredictIt under the CEA,  the University requested a 
determination regarding enforcement discretion from the CFTC’s Division of 
Market Oversight (DMO), outlining self-imposed limitations the University would 

 

 82. Skidmore, 323 U.S. at 140. 
 83. Auer, 519 U.S. at 461. 
 84. See generally Kisor v. Wilkie, 588 U.S. 558 (2019). 
 85. Id. 
 86. Id. at 558, 574. 
 87. Id. at 575. 
 88. Kisor, 588 U.S. at 576.  
 89. Id. at 577. 
 90. Id. at 579. 
 91. Clarke, 74 F.4th at 633-34.  
 92. Id.  
 93. Id. at 634. 
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abide by if granted its enforcement no-action request.94  The DMO issued the Uni-
versity a NAL as it requested, provided the University would abide by all the terms 
it had agreed to in its original request.95 

In August 2022, the DMO sent a letter to the University revoking its NAL 
because it claimed the University had not honored the terms of the NAL, though 
the DMO did not specify what terms had been violated.96  Further, the letter in-
formed the University that all remaining “contracts and positions” associated with 
an open interest in the PredictIt market should be closed and liquidated by 11:59 
p.m. Eastern Standard Time on February 15, 2023.97 

2. Procedural History 

In September 2022, after the DMO rescinded the University’s NAL, several 
other parties (Appellants) who used PredictIt jointly filed a lawsuit against CFTC 
in the United States District Court for the Western District of Texas (District 
Court).98  In their claim, Appellants alleged that CFTC’s revocation of the NAL 
was arbitrary and capricious because the agency failed to include any explanation 
of its decision to revoke the NAL and failed to follow other procedural steps out-
lined in section 558 of the APA.99  Accordingly, Appellants filed an expedited 
motion requesting a preliminary injunction against CFTC’s action to revoke the 
NAL.100  In response, the CFTC filed a motion to dismiss the case, stating that the 
Appellants’ claim was not justiciable.101 

The magistrate judge overseeing the case recommended Appellants’ case be 
transferred to the federal district court in Washington D.C., during which time, 
three months lapsed.  During that period, the District Court judge failed to rule on 
Appellants’ preliminary injunction motion.102  The inaction of the District Court 
to rule on Appellants’ motion was perceived as an effective denial, leading Appel-
lants to file an appeal to the Fifth Circuit.103  The CFTC responded to Appellants’ 
appeal by filing a motion to dismiss claiming the Fifth Circuit lacked jurisdiction; 
however, the Fifth Circuit, citing Carson v. Am. Brands, Inc., held that it did have 
jurisdiction to hear the matter and granted Appellants a temporary injunction pend-
ing the outcome of the appeal.104 
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 95. Clarke, 74 F.4th at 634.  
 96. Id. 
 97. Id. at 634-35. 
 98. Id. at 635. 
 99. Clarke, 74 F.4th at 635; see also 5 U.S.C. § 558 (1966) (this section requires that if an agency is to 
impose sanctions, revoke, or suspend a license that the agency notify the licensee with facts supporting the action 
and give the licensee a chance to become compliant with the law). 
 100. Clarke, 74 F.4th at 635. 
 101. Id. 
 102. Id. 
 103. Id. 
 104. Clarke, 74 F.4th at 635; see also Carson v. Am. Brands, Inc., 450 U.S. 79, 88-90 (1981) (holding that 
a federal court of appeals can review an order by a district court, even if the order does not explicitly deny a 
petitioner’s preliminary injunction request, because a party could suffer irreparable harm if not given an imme-
diate appeal on the issue). 
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In March 2023, after the Fifth Circuit granted the Appellants’ injunction, the 
CFTC withdrew the NAL rescission it issued the University and substituted it with 
a new revocation letter.105  The CFTC’s new revocation letter did provide some 
explanation of why it revoked the NAL issued to the University and gave the Uni-
versity an opportunity to respond; the CFTC then filed a new motion to dismiss, 
claiming the case had become moot.106  In May 2023, the Fifth Circuit held that 
the CFTC’s NAL rescission was probably arbitrary and capricious107 and that 
CFTC’s objections lacked merit in this case.108  Accordingly, the Fifth Circuit de-
nied both parties’ motions and remanded the case back to the lower court, while 
clarifying that the CFTC was enjoined from forcing the PredictIt trading platform 
to close and prohibited the agency from interfering with the trading platform until 
sixty (60) days following the date a final judgment was made on the case.109 

B. Four Threshold Issues at Bar 

1. Why the Fifth Circuit was Correct in Holding Appellants’ Appeal was 
Not Moot 

The CFTC argued Appellants’ appeal was moot because, even though the 
agency revoked the original NAL in August 2022, in March 2023, the agency is-
sued a subsequent revocation letter the agency claimed provided an explanation 
for the revocation and gave the University an opportunity to be heard.110  The 
CFTC also claimed that because the revocation letter merely expressed a prelimi-
nary determination, there was nothing in the letter a court could review.111  How-
ever, Appellants claimed the agency’s action of withdrawing one letter just to re-
place it with another similar letter did not moot their case; instead, Appellants 
argued this action fell into an exception to the mootness doctrine called “voluntary 
cessation.”112 

The Fifth Circuit agreed with Appellants and concluded that there were two 
exceptions to the mootness doctrine in this case: (1) there are multiple parties in 
this action that have at least some interest in the outcome of the case; and (2) the 
voluntary cessation exception, when an agency replaces one law with a similar law 

 

 105. Clarke, 74 F.4th at 635. 
 106. Id. 
 107. The Fifth Circuit did not make a merits determination of whether the CFTC’s action was arbitrary and 
capricious.  One of the requirements to receive a preliminary injunction is a party must show that it has a sub-
stantial likelihood of succeeding based on the merits of the case.  The Fifth Circuit determined the action was 
likely arbitrary and capricious, which satisfied Appellant’s burden to qualify for injunctive relief.  Id. at 640-41. 
 108. Id. at 633. 
 109. Clarke, 74 F.4th at 635. 
 110. Id. at 636. 
 111. Id. 
 112. Id.; see also CHEMERINSKY, supra note 20, at 87 (voluntary cessation arises when the person that is 
engaged in the wrongful conduct voluntarily ceases that conduct, but can resume the wrongful conduct at any 
time the person chooses.). 
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that adversely effects a plaintiff in the same way, the case is not moot.113  Accord-
ingly, the Fifth Circuit opined that the latter revocation letter sent to the University 
in March 2023, not only failed to provide all the relief Appellants sought in their 
claim, the letter, as a practical matter, provided Appellants with nothing; the letter 
only gave the University an opportunity to object, but provided no like opportunity 
for Appellants.114  For these reasons, the Fifth Circuit held that Appellants’ case 
was not moot.115 

2. The NAL Rescission by the CFTC was “Final Agency Action” 

The CFTC also argued that the revocation of the NAL did not meet the crite-
ria of “final agency action,” which would allow judicial review under the APA.116  
However, the Fifth Circuit explained that “agency action” is defined under the 
APA and limited to an “agency rule, order, license, sanction, relief, or the equiva-
lent or denial thereof, or failure to act.”117  The CFTC attempted to persuade the 
Fifth Circuit that the CEA did not allow agency staff to “license trading facilities” 
and that the NAL itself did not actually entitle the recipient to do anything.118  In 
opposition, Appellants contended that the NAL was a “form of permission” to 
operate the PredictIt trading platform, which seemingly fell into one of the limited 
agency actions defined under the APA.119  The Fifth Circuit, agreeing with Appel-
lants on each point, explained that agency action is a broad term that was meant to 
cover all actions by an agency when exercising its power.120  The Fifth Circuit 
reasoned the University only requested the NAL from the CFTC to get the 
agency’s permission to operate the PredictIt trading platform without registering 
it and for reassurance the agency would not take enforcement action against the 
University before it invested significant financial resources into the trading plat-
form.121  To support its determination, the Fifth Circuit explained that the plain 
language and terms in the NAL supported the Appellants’ claim that the NAL was 
a form of permission that previous courts have held constituted a license under the 
APA; therefore, withdrawing the NAL should be considered agency action.122 

Lastly, the Fifth Circuit enumerated a two pronged test to determine if agency 
action is indeed final and proper for judicial review: ‘“[(1)] the action must mark 
the consummation of the agency’s decisionmaking process — it must not be of a 
merely tentative or interlocutory nature;’ and ‘[(2)] the action must be one by 

 

 113. Clarke, 74 F.4th at 636.; see also Knox v. Serv. Emps. Int’l Union, Loc. 1000, 567 U.S. 298, 307 
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which rights or obligations have been determined, or from which legal conse-
quences will flow.’”123  The CFTC argued that neither prong was met in the case 
at bar, claiming that granting and revoking a NAL is an interlocutory action, which 
does not consummate an agency’s decision making process.124  Additionally, the 
CFTC argued two more points: (1) the NAL was only a recommendation by the 
DMO staff on whether the CFTC should take enforcement action against the Uni-
versity; and (2) the NAL revocation did not have any legal consequences because 
PredictIt could still be used regardless of whether the DMO provided no-action 
relief and the CFTC was still free to seek enforcement action against the Univer-
sity, notwithstanding the NAL issued to the University by the DMO.125  In contrast, 
Appellants argued that the NAL withdrawal was final agency action because the 
decision to withdraw was unappealable and exposed any party using PredictIt to 
enforcement action by the CFTC.126 

The Fifth Circuit agreed with Appellants and held that both prongs of the test 
were met and that the NAL withdrawal was final agency action.127  For the con-
summation prong, the Fifth Circuit reasoned the analysis turned on whether the 
NAL withdrawal allowed for subsequent agency review and determined that it did 
not.128  The Fifth Circuit focused its reasoning on the fact that once the DMO made 
its decision, the decision was unappealable by the recipient “and subjects impacted 
parties to enforcement proceedings.”129  The CFTC’s own regulations, the Court 
pointed out, express that a recipient “may rely” on the DMO’s NAL.130  Regarding 
the legal consequences prong, the Fifth Circuit found this legal issue analogous to 
its previous decision in Data Marketing.  The CFTC’s statement that the Univer-
sity could rely on its prior no action letter “bound the Department to some degree 
and withdrew its previously held discretion.”131  The Fifth Circuit then addressed 
the second revocation letter from March 2023, and explained how that letter did 
not change the fact that the agency’s action was final.132  The March 2023 letter 
did indicate that the University could make objections, however, the letter did not 
indicate if the agency would reconsider its withdrawal of the NAL; instead, it just 
accused the University of violating the terms of the NAL and declared it void.133  
This forced all users of PredictIt to either abandon the use of the trading platform 
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or potentially be exposed to enforcement action from the CFTC.  For those rea-
sons, the Fifth Circuit concluded the revocation of the NAL did meet final agency 
action under the APA.134 

3. The NAL Rescission by CFTC was not “Committed to Agency 
Discretion by Law” and Therefore Judicially Reviewable 

The next threshold issue was whether the CFTC’s NAL withdrawal should 
have been deemed “committed to agency discretion by law,” which would make 
judicial review improper.135  The CFTC argued that its decision fell into this cate-
gory and likened it to classic committed to agency discretion scenarios such as 
when an agency decides to seek enforcement against an entity, or not, or discre-
tionary decisions whether to prosecute.136  The Fifth Circuit disagreed with 
CFTC’s argument finding those examples distinct from the issue in this case.137  
In this case, the CFTC’s discretion to enforce the law is not being challenged; 
rather, only the withdrawal of the NAL, a regulatory instrument.138  That NAL 
ensured the University there would not be a recommendation by the DMO for the 
CFTC to seek enforcement action for the intended use of PredictIt that was in 
violation of the CEA for not registering it, which the CFTC’s own regulations state 
recipients could rely on.139  The cases the CFTC based its argument on might pos-
sibly apply if a third party was challenging the NAL on the basis that the DMO 
was wrong to issue it.  However, in this case, the affected parties were challenging 
the revocation of the NAL on the basis that the agency did so improperly.140  For 
those reasons, and because the Fifth Circuit has law to apply in this case satisfying 
Heckler, it held that the NAL withdrawal was not committed to agency discretion 
by law.141 

4. The Fifth Circuit was Correct in Holding Appellants had Article III 
Standing 

The last threshold issue the Fifth Circuit reasoned through was regarding 
whether Appellants had article III standing: (1) an injury, (2) that was traceable to 
CFTC’s conduct, and (3) of the kind that a federal court could redress.142  The 
CFTC argued that Appellants lacked standing because the University was the re-
cipient of the revoked NAL and it was absent from the claim.  However, and un-
surprisingly, Appellants argued that they did satisfy each of those standing require-
ments.143  The Fifth Circuit agreed with Appellants for several reasons.144  First, 
 

 134. Id. at 639. 
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Appellants, comprised of market operators and traders and academic institutions, 
satisfied their standing requirements because they were able to show multiple in-
juries as a result of the CFTC’s withdrawal of the NAL which impacted the use of 
the PredictIt trading platform.145  Specifically, Appellants were able to show fi-
nancial harm resulting from market distortion and significant funds being with-
drawn from the PredictIt Market that started when the CFTC first revoked the 
NAL, and that harm continued because of the prohibition to enter new markets 
due to the shutdown order within the revoked NAL.146  Secondly, the Fifth Circuit 
found the Appellants’ injuries to be directly traceable to the CFTC’s decision to 
withdraw the NAL.147  The intended operation of PredictIt was based solely on the 
no-action recommendation provided in the NAL and the withdrawal placed the 
PredictIt Market in financial peril that harmed Appellants.148  Lastly, the Fifth Cir-
cuit concluded that a favorable ruling for the Appellants would provide redress for 
their injuries by allowing the PredictIt trading platform to continue operating by 
the same terms outlined in the original NAL, until the District Court could hear 
Appellants’ claim against CFTC.149  The CFTC argued against the conclusion that 
Appellants had standing by arguing that, per CFTC regulations, only the recipient 
(the University) of the NAL could rely on it, and that the Appellants’ injury was 
hypothetical in either case because the alleged injury is based on the University’s 
decision to continue using PredictIt as it was or cease operating the platform, in-
dependently of the NAL.150  However, the Fifth Circuit disagreed with the CFTC’s 
counterarguments and held that regardless of what the CFTC regulations may 
state, under the APA, anyone that is adversely affected by a final agency action 
can bring a lawsuit against that agency seeking judicial relief and Appellants fell 
under that category; therefore, the Fifth Circuit held that Appellants had article III 
standing.151 

C. Future Implications of the Decision in Clarke v. CFTC 

1. How the Fifth Circuit Opened the Door to Challenging Federal Agency 
Informal Guidance 

Many administrative agencies, such as the EPA, FERC, and CFTC, just to 
name a few, issue various types of guidance documents that include general policy 
statements, interpretive rules, how the agency might enforce regulations, and pos-
sible enforcement discretion.152  NALs fall under enforcement discretion, but the 
basis of a NAL could also derive from those other types, so the decision in Clarke 
has the potential to make great impacts beyond just the CFTC and NALs to include 
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all other administrative agencies and the guidance those agencies publish.153  In 
certain situations, the EPA, FERC, CFTC, and other agencies, including other 
agencies that regulate the energy industry, will provide informal guidance to reg-
ulated entities that avoids something more formal and complicated, such as rule-
making that would likely require notice-and-comment.154  Similarly, these agen-
cies also produce guidance documents on how staff and regulated entities should 
evaluate and comply with nuanced topics in various compliance and permitting 
processes.155  For example, EPA has no-action assurance guidance that essentially 
states such guidance is not binding on EPA outside of a formal enforcement hear-
ing.156  While that may be true, the Fifth Circuit’s decision in Clarke suggests 
parties who believe themselves to be adversely affected by no-action guidance, 
notwithstanding an agency’s declaration that its guidance is non-binding,  may 
fare better than they have historically in challenging such guidance.  They will still 
have to establish that the agency’s action gave them bona fide reliance, but the 
Fifth Circuit has opened the door for them to make that argument and suggests 
there will be future litigation on NALs and likely other agency informal guidance 
documents.157  However, that opening does not ensure that the party challenging a 
guidance document in court will succeed. 

A little over a year after the Clarke decision, a case was brought before the 
Fifth Circuit where the National Center for Public Policy Research (plaintiff) ar-
gued a NAL issued by SEC (defendant) should be treated as binding, citing Clarke 
as its basis.158  In that case, Kroger, a third-party, requested a NAL from the de-
fendant for proposing to exclude a proxy statement that the plaintiff prepared and 
wished to be included in Kroger’s 2023 proxy material.159  The defendant found 
“some basis” for Kroger’s exclusion and issued the NAL.160  The plaintiff first 
asked the defendant to rescind the NAL, then appealed to the Fifth Circuit when 
the defendant would not rescind.161  The plaintiff argued that the NAL, like in 
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Clarke, was “final agency action” that was fit for judicial review.162  The Fifth 
Circuit, however, distinguished this case from Clarke and held that the NAL in 
this context was not binding because the defendant’s NAL was neither final nor 
considered an agency action under the APA.163  The Fifth Circuit reasoned that the 
NAL in Clarke acted as a granting instrument that constituted a license under the 
APA, and when the agency rescinded the NAL, it became “final agency action.”164  
In National Center for Public Policy Research v. SEC, the Fifth Circuit reasoned 
that the NAL was akin to advice and reflected the agency’s enforcement discre-
tion; therefore, not a license, not final agency action, and not fit for judicial review 
under the APA.165 

2. How Energy Companies Benefit from the Clarke Decision 

The Clarke decision has potential impacts beyond just the CFTC; the Clarke 
decision, at least within the jurisdiction of the Fifth Circuit, will have impacts on 
all federal agencies, and the companies those agencies regulate, including energy 
companies.166 

Currently, there are many new and proposed regulations that will affect en-
ergy companies for years to come.167  Just to name a few, agencies such as the 
EPA, FERC, Department of Energy (DOE), Occupational Safety and Health Ad-
ministration (OSHA), Pipeline and Hazardous Materials Safety Administration 
(PHMSA), and U.S. Fish & Wildlife Service (USFWS) revise existing regulations 
and fashion new regulations annually, which typically impacts energy companies 
in some way.168  It is very likely that each of those regulations, when finalized, 
will require that an agency provide guidance to energy companies subject to those 
regulations on how the agency interprets any ambiguity and actions the company 
must take to comply.169  These actions could fall under an array of regulations or 
alternative compliance methods.170  For energy companies that fall under the ju-
risdiction of the Fifth Circuit, the legal reasoning provided in the Clarke decision 
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could give energy companies a means of legal recourse regarding withdrawn or 
contradicted agency guidance.171  However, to be successful, a company must 
show the guidance: (1) stems from, or is considered, an “agency rule, order, li-
cense, sanction, relief, or the equivalent or denial thereof, or failure to act,”172 (2) 
the company would have to show the guidance was “final agency action,”173 (3) 
that there was an injury linked to the reliance upon the agency’s guidance, and (4) 
that the agency forfeited its discretion when it withdrew its guidance.174  This 
would give energy companies more protection if an agency revokes or contradicts 
its regulatory and permitting guidance, recommendations, or enforcement discre-
tion because the Clarke decision, at least in the Fifth Circuit’s jurisdiction, will 
potentially force an agency to articulate an adequate reason now to withdrawal its 
guidance or face an arbitrary and capricious issue.175  The Clarke decision may 
only be binding in the Fifth Circuit’s jurisdiction, but other jurisdictions should 
find Clarke’s reasoning compelling.176 

IV. CONCLUSION 

Energy companies, like companies in other industries, are regulated by many 
federal agencies such as FERC, PHMSA, and EPA.177  These agencies, like many 
others, use informal guidance documents, including NALs, as part of their regula-
tory scheme to carry out their duty to develop and enforce regulations.178  While 
the Fifth Circuit’s decision in Clarke to hold that a NAL can meet the justiciability 
and APA requirements and to allow judicial review may not result in the Appel-
lants winning their ultimate case in this instance, this new precedent has likely 
opened the door to energy companies being able to legally challenge agency NALs 
and similar agency informal guidance that were previously considered non-justi-
ciable.179  What made the Fifth Circuit’s decision possible in this case, was that 
instead of just pointing to previous court decisions regarding NALs, the Fifth Cir-
cuit, using a paradigm framework approach, considered each issue, step-by-step, 
while applying the applicable law to each issue.180  Using this approach, the Fifth 
Circuit was able to fletch out that NALs are not automatically non-binding; rather, 
NAL’s can be fit for judicial review.181  And when regulated entities have relied 
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on agency guidance, to their detriment, agencies should be bound to the informal 
guidance it issued, unless as the APA allows, the agency has provided an adequate 
reason for the rescission of that guidance.182  Surely agencies and other proponents 
of Auer and Skidmore deference would agree an agency’s interpretations and other 
forms of guidance should be something energy companies and other regulated en-
tities can rely upon and once reliance is established that an agency should not only 
stand by its guidance, but also be bound to it.183 

After all, what is the real point in asking an agency to provide guidance if no 
regulated entity can rely on it in the first place nor seek judicial relief if the agency 
arbitrarily and capriciously contradicts or rescinds it?184 

The consequence of the Fifth Circuit’s holding in Clarke has at least two 
possibilities.185  First, there will likely be more challenges to agency actions in-
volving informal guidance that uses Clarke as the legal basis.186  The Fifth Cir-
cuit’s reasoning in Clarke and National Center for Public Policy Research has 
certainly provided regulated entities a good road map on how to craft an argument 
to challenge informal guidance and when.187  Second, it is possible that the deci-
sion in Clarke may lead to agencies being more hesitant to issue NAL’s and other 
informal guidance in the future.188  Hopefully agency’s do not choose that path 
because the various types of informal guidance documents they have produced in 
the past have been valuable to regulated entities, including energy companies, and 
the public.189 
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