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EDITOR IN CHIEF'S PAGE 

In his last entry as Editor in Chief of this Journal, my predecessor, Bob Fleish-
man, recounted some of his experiences in a role he had held for nearly fifteen 
years. My role at the helm ends with this edition, after six years in the position 
and another fourteen before that as Bob's executive editor. Twenty years in all. 
Fifteen editions, including the first two special editions in the Journal's history. 
Timely symposia on (1) the war in Ukraine and the role of U.S. natural gas exports 
to Europe (2) mitigating the impacts of climate change and (3) the challenges 
posed by the growth of data centers. Nearly 250 articles, including three articles 
addressing the impact of AI on utility operations, regulation and legal practice, 
three ELJ articles that I wrote or co-authored, and scores of book reviews, com-
mittee reports and student notes. As Larry David might have said about his multi-
year run on Curb Your Enthusiasm — that's pretty, pretty, pretty good. 

It's also long enough. 
Waiting to take on the position is our Journal's superb Executive Editor, 

Caileen "Kat" Gamache. Bob's May 2019 Editor's Page noted that with his de-
parture and my promotion from Executive editor, "[w]e needed a new Executive 
Editor who, by our tradition and practice, will serve as Editor-In-Chief after Har-
vey." That, of course, was Kat, who succeeded me as Executive Editor. But while 
Bob was correct that Kat would succeed me in the Editor-in-Chief post, that deci-
sion was far more than just a continuation of "tradition and practice." Kat has al-
ready served four years as ELJ's Administrative Editor and another six as the Ex-
ecutive editor. She's worked with me on editing sixty-four articles, numerous 
student notes and committee reports. She's also coordinated the symposia and 
special editions we've published and contributed a superb ELJ law review article 
of her own during that time. 

And Kat will have a terrific editorial team with which to work. Nick Cicale, 
who has spent the last six years as the Journal's Administrative Editor, will be the 
new Executive Editor. Nick brings the benefit of his experience in government, 
industry and private practice in energy litigation and transactional work to the 
Journal. Mary Yang, who has served for the last three years as the Journal's In-
ternational Articles Editor, but who also has a wealth of FERC experience — in-
cluding a stint as an assistant to former Commissioner Allison Clements — will 
assume Nick's current position. During the transition period, Nick and Mary have 
been deeply involved in our editorial decisions. And they will continue to have 
our talented group of peer review editors to help them in the editing process going 
forward. The Journal could not be in better hands. 

For Kat, Nick and Mary, let me say this. I can't predict the future, but, if the 
past has any predictive value, it will almost certainly be an interesting ride. Con-
sider how the world has changed in the six years since I became Editor in Chief. 

My first edition was in the fall of 2019. I had no idea that the next edition 
would be written, reviewed, edited and published remotely during the height of 
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the pandemic in 2020. That was also the year President Trump announced Oper-
ation Warp Speed, a public/private partnership to produce a COVID-19 vaccine —
a vaccine that would save millions of lives using MRNA technology. Without that 
technology, the President rightly bragged, it would have taken several years, not 
months to produce the vaccine. Who knew then that, only a few years later, that 
same President would appoint Robert Kennedy Jr. as REIS Secretary — someone 
who said that the President should get the Nobel prize for Operation Warp Speed,' 
but who has also stated that "Where's no vaccine that is, you know, safe and ef-
fective,' that the COVID-19 virus had been engineered not to affect Ashkenazi 
Jews or those of Chinese descent' and who, once appointed, would slash funding 
for future MRNA vaccines (a decision that former Trump Surgeon General Jerome 
Adams said would cost lives') and order the wholesale dismissal of both the CDC 
head he had chosen and FDA's vaccine advisory panel?' 

Speaking of technological advancements, who in 2019 — only six years ago 
— was predicting that the growth of AI would lead to an explosion in demand for 
electricity largely created by electricity needs of massive data centers? 

In what future world would anyone in 2019 have predicted that the Presiden-
tial nominee of a Republican party whose platform had railed for decades against 
government policies that would "pick economic winners and losers"' and promote 
"creeping socialism" would force companies (1) to give up equity stakes in their 
companies to replace grants authorized by Congress (think Intel) or (2) to grant 
the government a "golden share" to get merger approval (think U.S. Steel)? 

Maybe a few predicted that four of the five hottest years in recorded history 
would occur between 2019 and 2024 (although likely hoping they'd be wrong)! 
But did any of us foresee the fall of Afghanistan and the return of the Taliban? 
Russia's assault on Ukraine? The fall of Syria's Assad, or Lebanon's Hezzbollah? 
Sweden and Finland joining NATO? Or that a President would pardon nearly 

1. Sarah Ewall-Wice, RFK Jr. Says Trump Deserves Nobel Prize for COVID Vaccine He Hates, DAILY 
BEAST (Sept. 4, 2025, 3:39 PM), https://www.thedailybeast.com/rfk-jr-says-trump-deserves-nobel-prize-while-
slamming-covid-response/. 

2. Jessica McDonald, RFK Jr. Incorrectly Denies Past Remarks on Vaccine Safety and Effectiveness, 
FACTCHECK.ORG (last updated Aug. 23, 2024), https://www.factcheck.org/2023/11/scieheck-rfk-jr-incorrectly-
denies-past-remarks-on-vaccine-safety-and-effectiveness/. 

3. Jonathan Weisman, Robert F. Kennedy Jr. Airs Bigoted New Covid Conspiracy Theory About Jews 
and Chinese, N.Y. TIMES (July 15, 2023), https://www.nytimes.com/2023/07/15/us/politics/rfk-jr-remarks-
covid.html. 

4. Zac Anderson, Trump's Ex-Surgeon General Slams RFK Jr. 's Vaccine Cuts: People Are Going to 
Die', USA TODAY (Aug. 10, 2025, 8:21 PM), https://www.usatoday.com/story/news/politics/2025/08/10/donald-
trump-jerome-adams-vaccines-robert-kennedy-jr/85603117007/. 

5. Ahmed Aboulenein et al., US Health Secretary Kennedy Guts Vaccine Advisory Committee, REUTERS 
(June 10, 2025, 2:55 AM), https://www.reuters.com/business/healthcare-pharmaceuticals/all-members-vaccine-
advisory-panel-will-be-retired-us-health-secretary-kennedy-2025-06-09/ 

6. David Malakoff, Republican Party Platform Has a Lot to Say About Science, SCIENCE (Aug. 29, 2012), 
https ://www.science. org/content/article/republican-party-platform-has-lot-say-about-sci-
ence#:—:text=The%20platform%20criticizes%20Obama%20for,preferences%20determine%althe%20indus-
try%20outcomes. 

7. Annual Global Temperature Records, NASA (last visited Oct. 31, 2025), https://earthobserva-
tory.nasa. gov/images/event/85098/annual- glob al-temp erature-records 
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fifteen hundred individuals convicted of attacking the Capitol and injuring hun-
dreds of Capitol police officers - and then fire the prosecutors who had obtained 
the convictions?' Or that DHS would begin widespread deployment of masked 
ICE agents, and, in the name of immigration enforcement would send a band of 
ICE agents to rappel from a military Black Hawk helicopter into a Chicago apart-
ment building, break into the building in the middle of the night, with no warrant, 
detain several U.S. citizens and use zip ties to restrain young children (at least four 
of whom were U.S. citizens) whose parents would be whisked away? The expla-
nation for this raid: the building was targeted because it was "known to be fre-
quented by Tren de Aragua members and their associates."' At the time I wrote 
this paragraph in early October, more than one hundred U.S. citizen children "have 
been left stranded without parents because of immigration actions this year."1°

And, in our chosen field, did any of us imagine in 2019 that the concept of 
an independent regulatory agency might become a thing of the past? 

On this last point, the President, by my count, has fired over a dozen com-
missioners or board members of various independent agencies. These were indi-
viduals who, by statute, have for cause protections against dismissal, but who were 
dismissed without explanation. These Presidential firings have teed up a challenge 
to Humphrey's Executor, a ninety-year-old unanimous Supreme Court decision 
holding that such for cause provisions were constitutional." The firing of Com-
missioners hasn't happened at FERC (yet). But then Presidential nominee, now 
Commissioner David LaCerte, testified at his confirmation hearing that he "per-
sonally would welcome a modification on Humphrey's Executor."12 How the po-
tential loss of independence might affect FERC and those who practice before it 
may well become grist for future articles. 

For those of the Journal's readers who have followed my past Editor-in 
Chief's messages — estimates are that the number may even reach the upper twen-
ties — you'll know that I've used these messages to recount events in the world that 

8. Associated Press, Justice Department Abruptly Fires 3 Prosecutors Involved in Jan. 6 Criminal Cases, 
CNN POL. (June 28, 2025, 9:30 AM), https://www.cnn.com/2025/06/28/politics/justice-department-doj-fires-
jan-6-prosecutors-pam-bondi. 

9. Rebekah Riess and Bill Kirkos, 37 People Arrested and American Kids Separated from Parents after 
ICE Raid at Chicago Apartments, CNN US (Oct. 3, 2025), https://www.cnn.com/2025/10/03/us/chicago-apart-
ment-ice-raid. 

10. Id. The Supreme Court may have given DHS the green light for raids of this type when it granted the 
government's motion for an emergency stay of a lower court injunction barring ICE from detaining individuals 
based on their accents, speaking Spanish, or "working in jobs such as construction, landscaping, agriculture, or 
car washes that often do not require paperwork and are therefore attractive to illegal immigrants." Noem v. 
Perdomo, No. 25A169, 2025 U.S. LEXIS 2779, at *2 (Sept. 8, 2025) (Kavanaugh,J. concurring). The lower 
court had granted the injunction to stop ICE raids in the Los Angeles area undertaken by "teams of armed and 
masked agents [who] pulled up to car washes, tow yards, farms, and parks and began seizing individuals on sight, 
often before asking a single question." Id. at *13 (Sotamayor, J. dissenting). 

11. See Humphrey's Ex'r v. United States, 295 U.S. 602 (1935). 

12. Keith Goldberg, FERC Nominee Says He Supports Review of Removal Protections, LAw360 (Sept. 4, 
2025, 4:37 PM), https ://www.law360.com/energy/articles/2382985?nlpk=8e9a73e7-c80b-4fd0-a5db-
2331d9c57006&utm source=newsletter&utm medium=email&utm campaign=energy&utm content=2025-
09-05 &read main=l&nlsidx=0&nlaidx=0. 
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have taken place between editions. They've typically included a discussion of de-
velopments in energy and administrative law, Detroit sports, references to famous 
(and formerly famous) individuals who have passed away and a section titled 
"They said that?" This edition will also include noteworthy quotes, but the head-
lines over the last six months have seemed to write themselves. So, you will find 
"they said that"-like quotes under some of those headlines. 

Energy Law and Policy Developments 
Blindsided 
Mark Christie, who served as a FERC Commissioner, and then as Chair of 

the FERC for five years, presided over his final monthly open meeting on July 24, 
2025. This, the Chairman noted, marked the end of his thirty-one-year long career 
in government. It was a distinguished career in which he served as former Virginia 
Governor Allen's director of policy, then as chair of the Virginia Corporation 
Commission where he served from 2004 until assuming his position as a FERC 
commissioner in early 2021. Chairman Christie did not find out until he'd been 
informed by a reporter for Law360, that he had not been renominated by the Pres-
ident to serve a second term on the Commission.13 Shameful. He deserved better. 

Trump's War on the Wind and Sun 
The Trump Administration's disdain for wind and solar projects has mani-

fested itself in numerous ways. It has halted new leases for wind projects,14 can-
celled wind permits and licenses for numerous projects, many close to comple-
tion,15 ordered review of previously reviewed projects,16 hiked tariffs on solar 
inputs,17 and pushed successfully for the elimination or sharp reduction in tax cred-
its for solar and wind projects in the "Big Beautiful Bill.18 At the same time, its 

13. Madeline Lyskawa, FERC Chair Bids Goodbye at Last Monthly Meeting, LAW360 (July 24, 2025, 
8:18 PM), https://www.law360.com/compliance/articles/2368868?utm source=shared-articles&utm me-
dium=email&utm campaign=shared-articles. 

14. Spencer Kimball, Trump's Broadside Against Wind Industry Threatens Projects That Could Power 
Millions of Homes, CNBC (Feb. 16, 2025, 7:57 AM), https://www.cnbc.com/2025/02/16/trumps-broadside-
against-wind-industry-puts-projects-that-could-power-millions-of-homes-at-risk.html. 

15. Lauren Sommer, Trump Administration Cancels $679 Million for Offshore Wind Projects at Ports, 
NPR (Aug. 31, 2025, 5:00 AM), https://www.npr.org/2025/08/31/nx-s1-5522943/trump-offshore-wind-energy-
ports; see also Isabella O'Malley, Trump Halts Work on New England Offshore Wind Project That's Nearly 
Complete, AP NEWS (Aug. 23, 2025, 1:38 PM), https://apnews.com/article/offshore-revolution-wind-project-
stopped-trump-33214b9efb8f3f7a98c58299581bff9f. 

16. Rachel Frazin, Trump Targets Another Offshore Wind Project, THE HILL (Sept. 3, 2025, 5:57 PM), 
https ://thehill.com/policy/energy- environment/5484952-trump-offshore-wind-farms/. 

17. Meredith Fowlie, Tariff Trial and Error in the Solar Energy Sector, ENERGY INST. AT HAAS: ENERGY 
INST. BLDG (August 4, 2025), https://energyathaas.wordpress.com/2025/08/04/tariff-trial-and-error-in-the-solar-
energy-sector/. 
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https ://natlawreview. com/article/congess-phases-out- energy-tax- credits. 
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EPA has proposed a rule to end its fifteen year old endangerment finding19 and its 
DOE has issued several "emergency" orders to keep coal and other fossil fuel 
plants running.20 Renewable energy projects in "blue" states have faced the harsh-
est treatment. An October 2, 2025 article in Utility Dive reported that DOE had 
cancelled $7.6 billion in clean energy project grants for 223 clean energy projects 
— "all in states that voted for former Vice President Kamala Harris in the 2024 
election. "21

FERC commissioners have long viewed their role in electric regulation as 
resource technology neutra1.22 While orders like Order No. 841 have been aimed 
at reducing barriers to the use of wind, solar and batteries, these have largely been 
characterized as means to reduce undue discrimination against particular energy 
resources — not measures to favor any particular technology. But with a President 
fixated on creating barriers for energy resources he disfavors, and who believes 
(maybe correctly if signals from the Supreme Court's shadow docket are any in-
dication) that there are no independent administrative agencies, how long before 
he moves to fire FERC officials who are perceived to be thwarting a pro-coal 
agenda or for no stated reason at all?23 Politico reports that the DOE has already 
"added `climate change,' green' and `decarbonization' to its growing `list of 

19. EPA Releases Proposal to Rescind Obama-Era Endangerment Finding, Regulations that Paved the 
Way for Electric Vehicle Mandates, EPA (last updated July 30, 2025), https://www.epa.govinewsreleases/epa-
releases-proposal-rescind-obama-era-endangerment-finding-regulations-paved-way. 

20. See, e.g., Brian Dabbs, DOE Directs Philadelphia Fossil Fuel Plant to Keep Running, GREENWIRE 
(Aug. 29, 2025, 1:29 PM), https://subscriber.politicopro.com/article/eenews/2025/08/29/doe-directs-philadel-
phia-fossil-fuel-plant-to-keep-running-00534944; Kevin Clark, DOE Extends Emergency Order to Keep Michi-
gan Coal Plant Running into November, POWER ENG'G (Aug. 22, 2025), https://www.power-eng.com/coal/doe-
extends-emergency-order-to-keep-michigan-coal-plant-running-into-november/; Claire Brown & Harry Stevens, 
Coal and Gas Plants Were Closing. Then Trump Ordered Them to Keep Running, N.Y. TIMES (June 6, 2025), 
https://www.nytimes.com/2025/06/06/climate/trump-coal-gas-plants-energy-emergency.html. 

21. Robert Walton, DOE Cancels $7.6B in Clean Energy Awards in States that Voted Against Trump, 
UTIL. DIVE (Oct. 2, 2025), https://www.utilitydive.com/news/doe-cancel-clean-energy-
awards/801764/?utm source=Sailthru&utm medium=email&utm campaign=Newslet-
ter%20Weekly%20Roundup:%20Utility%20Dive:%20Daily%20Dive%2010-04-2025&utm term=Util-
ity%20Dive%20Weekender. 

22. See, e.g., Order No. 841, Electric Storage Participation in Markets Operated by Regional Transmis-
sion Organizations and Independent System Operators, 162 FERC ¶ 61,127 P 124 (2018); Order No. 2222, 
Remarks of Chairman Neil Chatterjee on Order 2222, FERC (Sept. 17, 2020), https://www.ferc.govinews-
events/news/remarlcs-chairman-neil-chatterjee-order-2222; 2021 Reliability Tech Conference: Opening State-
ment from Commissioner Clements, FERC (Sept. 30, 2021), https://www.ferc.gov/news-events/news/2021-reli-
ability-tech-conference-opening-statement-commissioner-clements. 

23. This scenario is less hypothetical than I would have thought. Two Immigration Judges at the Depart-
ment of Justice were recently fired without explanation and took their case to an administrative law judge with 
the Merit Systems Protection Board. The government has since taken the position that even inferior officers have 
no for cause protections against dismissal and that statutory provisions to the contrary are superseded by the 
President's broad executive power under Article II of the Constitution. See Jackler v. Department of Just., Docket 
No. DA-0752-25-0330-I-1, Agency's Motion for Leave to File Additional Pleading and Alternative Motion to 
Remand (Sept. 27, 2025), https://washingtonlitigationgroup.org/wp-content/uploads/2025/09/Jackler-Mo-
tion.pdf. 
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words to avoid' at its Office of Energy Efficiency and Renewable Energy."24 Iron-
ically, wind and solar energy companies may find allies in the oil and gas indus-
tries. Expressing concern about the Administration's cancellation of offshore 
wind projects, Darren Woods, Exxon's CEO said this: "Ever-changing policy, par-
ticularly as administrations change, is not good for business. It's not good for the 
economy and ultimately, it's not good for people."' 

DOE Orders FERC to Issue Proposed Rule Regulating Transmission In-
terconnections to Large Retail Loads 

On October 23, 2025, the Department of Energy invoked section 403 of the 
Department of Energy Organization Act to require FERC to issue a proposed rule 
that enables "large loads, including AI data centers, served by public utilities [to] 
be able to connect to the transmission system in an orderly and non-discriminatory 
manner."26 Those FERC practitioners who have been in practice for more than a 
few years will recall that during the first Trump administration, DOE Secretary 
Perry similarly invoked section 403 to required FERC to issue a proposed rule 
widely seen as intended to prop up the coal industry. But while FERC was obli-
gated by law to issue the proposed rule, it was under no obligation to adopt it. And 
it didn't, as all the FERC commissioners, including three Trump appointees, voted 
the rule down.27 The President's stated view is that the is no such thing as an 
independent administrative agency, and that he is free to fire any agency commis-
sioner at will.' It is hard to imagine that, whatever the merits of DOE's proposal, 
if it loses independence the current Commission would buck the Administration's 
wishes this time around. 

DOE Report that Poo-Poos Climate Change Effects Draws Ire from Sci-
entists 

"[C]arbon dioxide (CO2) -induced warming appears to be less damaging eco-
nomically than commonly believed." That was the gist of the Department of En-
ergy's July 29, 2025 Report, A Critical Review of Impacts of Greenhouse Gas 
Emissions on the U.S. Climate ("Climate Report").29 According to DOE, "[t]he 

24. Zack Colman, Energy Dept. Adds `Climate Change' and `Emissions' to Banned Words List, POLITICO 
(Sept. 28, 2025, 2:47 PM), https://www.politico.com/news/2025/09/28/energy-department-climate-change-emis-
sions-banned-words-00583649. 

25. Rebecca F. Elliott, Unexpected Critics of Trump's Attacks on Wind Energy: Oil Executives, N.Y. 
TIMES (Sept. 27, 2025), https://www.nytimes.com/2025/09/27/business/energy-environment/oil-gas-trump-off-
shore-wind.html?unlocked artiele_code=1.pk8.GgIR.wjyRUG35A55v. 

26. Letter from DOE Secretary Wright to FERC Chairman and Commissioners, DOE (October 23, 2025), 
https ://www. energy. gov/sites/default/files/2025-10/403%20Large%20Loads%20Letter.pdf. 

27. Darius Dixon & Eri Wolff, Energy Regulator Rejects Perry's Plan to Boost Coal, POLITICO (Jan. 8, 
2018, 5:58 PM), https://www.politico.com/story/2018/01/08/rick-perry-energy-coal-nuclear-269263. 

28. Exec. Order No. 14,215, Ensuring Accountabilit), for All Agencies, https://public-inspection.feder-
alregister.gov/2025-03063.pdf. 

29. Climate, U.S. DEP ' T OF ENERGY, https : //www. energy. gov/topics/climate. 
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report was developed by the 2025 Climate Working Group, a group of five inde-
pendent scientists assembled by Energy Secretary Chris Wright with diverse ex-
pertise in physical science, economics, climate science and academic research."3°

But a group of 85 scientists who filed comments on the report had a starkly 
different view. They described the five researchers chosen by DOE Secretary 
Wright as "hand-picked authors well-known for manufacturing the appearance of 
scientific uncertainty about the dangers of climate change" and compared the re-
lease of the report to "tactics similar to those used by the tobacco industry."31 The 
scientists minced no words 

The DOE CWG report does not meet standards of quality, utility, objectivity 
and integrity appropriate for use in supporting policy making. In assessing the 
science of climate change, the U.S. government should follow standards appro-
priate for a Highly Influential Scientific Assessment, including an unbiased, ro-
bust, and transparent peer review process. Rigorously reviewed assessments, 
like the Intergovernmental Panel on Climate Change and National Climate As-
sessment reports, provide much more accurate representations of the scientific 
understanding of climate change. 

**** 

As detailed in the over 400 pages of our expert review, the DOE CWG Report 
exhibits pervasive problems with misrepresentation and selective citation of the 
scientific literature, cherry-picking of data, and faulty or absent statistics.32

Third Circuit Says FERC-Approved Regional Transmission Plans Su-
persede State Siting Decisions Based on Need 

The numerous appeals of Order No. 1920 remain pending in the Fourth Cir-
cuit, including challenges by several states that the rule impinges on state trans-
mission siting authority. But a September 5, 2025 decision of the Third Circuit 
may have moved the needle in FERC's direction. Transource Pennsylvania, LLC 
v. Defrank holds that where a state agency with authority over transmission siting 
denies siting authority to a transmission project on grounds that the facility isn't 
needed, that determination must give way under the Supremacy Clause to a FERC 
decision approving a regional transmission plan that includes the same project.33
The case has the added significance that while Pennsylvania's determination of 
need conflicted with FERC's finding of regional benefits, there was no dispute 
that the facility would raise delivered electricity costs to the residents of Pennsyl-
vania.34 The opinion adds that nothing in the Federal Power Act scheme, however, 

30. Id. 

31. Press Release, Dep't of Energy, Leading Scientists Conclude DOE's New Climate Report is "Not Sci-
entifically Credible" (Sept. 2, 2025), https://drive.google.comifile/d/lr3-1Nf45sTIuurKYp-
FUH1a5oKrSc3nxViview?usp=sharing. 

32. A Critical Review of Impacts of Greenhouse Gas Emissions on the U.S. Climate, Docket No. DOE-
HQ-2025-0207, Climate Experts' Review of the DOE Climate Working Group Report (filed Sept. 30, 2025), at 
1, 4, https://drive.google.com/file/d/lPwAR8I9YYmPhbQ6CRekHkroJGMbjbX71/view. 

33. Transource Pa., LLC v. Defrank, No. 24-1045, 2025 U.S. App. LEXIS 22972, at *35-41 (3d Cir. 2025), 
https://www2.ca3.uscourts.gov/opinarch/241045p.pdf. 

34. Id. 
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impinges on the state's authority to deny a siting permit on environmental or safety 
grounds.' 

An NLRB Case, But It Could Affect FERC, too. 
On August 19, 2025, the Fifth Circuit issued an opinion that, if widely 

adopted, could invalidate the future decisions of every federal agency whose board 
members or commissioners have for cause protections against dismissal. Space 
Exploration Technologies Corp. v. NLRB36 involved a lawsuit by Space X and 
others charging that the NLRB's initiation of unfair labor practice proceedings 
against it were unconstitutional because the agency's very structure was unconsti-
tutional. More specifically, they argued that the agency's ALJs enjoyed an uncon-
stitutional double layer of protection: for cause protections against their dismissal 
overlayed by for cause protections against dismissal given to the Board that ap-
pointed them.37 In addition, they argued, and the Fifth Circuit agreed, that Humph-
rey's Executor v. United States,38 which found constitutional the for cause protec-
tions given FTC commissioners against dismissal by a President, did not apply to 
NLRB Commissioners.39 Finally, Space X maintained that because this rendered 
the whole structure of the agency unconstitutional, it was irreparably harmed by 
the agency's decision to initiate an investigation, even before it had begun. The 
court agreed with that, too. 

In opposing Space X's requested injunction, the NLRB had argued that Space 
X had not shown harm from the agency's decision to initiate an investigation, cit-
ing Collins v. Yellen4° for that proposition. But the Fifth Circuit held that Yellen 
only applied to claims for retrospective relief, essentially invalidating any future 
actions by the NLRB.41

So, what might that mean for FERC? Its ALJs enjoy for- cause protections 
against removal, as do its commissioners (for now). Does this mean that any reg-
ulated entities participating in a proceeding directed against them or that affects 
them could seek an injunction on grounds that the agency is illegally constituted? 
Stay tuned. 

FERC Becomes First Independent Agency to Implement Executive Or-
der to Slash Regulations 

On October 1, 2025, FERC issued what it termed a "direct final rule" author-
izing conditional withdrawal of over fifty existing regulations it determined were 

35. Id. at *44-45. 

36. 151 F.4th 761 (5th Cir. 2025). 

37. Id. at 774-75 (citing Jarkesy v. SEC, 34 F.4th 446, 463 (5th Cir. 2022)), of 'd and remanded, 603 U.S. 
109 (2024)). 

38. 295 U.S. 602 (1935). 

39. Space Expl. Techs. Corp, 151 F.4th at 775-76. 

40. 594 U.S. 220 (2021). 

41. Space Expl. Techs. Corp, 151 F.4th at 779-80. 
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either "outdated, seldomly used, or duplicative."42 In so doing it became the first 
agency to implement the President's executive orders to reduce the number of reg-
ulations in the federal government.' 

What is really striking about this final rule is that FERC has dispensed with 
prior notice and comment without invoking any of the statutory exceptions to that 
APA requirement. It doesn't claim the rule is one solely of internal organization,44
or that it involves the foreign affairs function45 or even that waiver of notice is 
permitted under the "good cause" exception,46 an exception that has historically 
largely been limited to emergencies.47 Rather, the sole basis FERC offers for pro-
ceeding this way (rule is final, but only conditionally effective, i.e., not effective 
if anyone protests it) — is a 30 year old advisory recommendation of the Adminis-
trative Conference of the United States (ACUS).48

To be sure, ACUS recommendations have carried weight.49 But the FERC 
rule cites no examples of other agencies that have relied on the 1995 ACUS rec-
ommendation as grounds to exempt repeal of agency regulations without prior no-
tice and comment. Indeed, the well-established principle is that a rule first adopted 
after prior notice and comment can only be repealed the same way.50 The ACUS 
recommendation suggested that agencies might be able to rely on the good cause 
exemption (which FERC did not invoke) but added that they might instead have 
to seek an amendment to the Administrative Procedure Act.51

42. Order No. 913, Implementation of the Executive Order Entitled "Zero-Based Budgeting to Unleash 
American Energy", 193 FERC ¶ 61,002 at P 2 (2025). 

43. Keith Goldberg FERC Issues Trump-Ordered Rule to Phase Out 53 Regs, LAw360 (Oct. 2, 2025, 
8:51 PM), https : //www. law360. c om/energy/articles/2395273 ?nl_pk=8e9a73 e 7- c 80b-4fd0-a5db - 
2331d9c57006&utm source=newsletter&utm medium=email&utm campaign=energy&utm content=2025-
10-03 &read main=l&nlsidx=0&nlaidx=0. 

44. 5 U.S.C. § 553(a)(2). 

45. Id. § 553(a)(1). 

46. Id. § 553(b)(B). 

47. OFF. OF THE FED. REG., A GUIDE TO THE RULEMAKING PROCESS (2013), https://up-
loads.federalregister.gov/uploads/2013/09/The-Rulemaking-Process.pdf (good cause exceptions relate primarily 
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either “outdated, seldomly used, or duplicative.”42 In so doing it became the first 
agency to implement the President’s executive orders to reduce the number of reg-
ulations in the federal government.43 

What is really striking about this final rule is that FERC has dispensed with 
prior notice and comment without invoking any of the statutory exceptions to that 
APA requirement. It doesn’t claim the rule is one solely of internal organization,44 
or that it involves the foreign affairs function45 or even that waiver of notice is 
permitted under the “good cause” exception,46 an exception that has historically 
largely been limited to emergencies.47 Rather, the sole basis FERC offers for pro-
ceeding this way (rule is final, but only conditionally effective, i.e., not effective 
if anyone protests it) – is a 30 year old advisory recommendation of the Adminis-
trative Conference of the United States (ACUS).48 

To be sure, ACUS recommendations have carried weight.49  But the FERC 
rule cites no examples of other agencies that have relied on the 1995 ACUS rec-
ommendation as grounds to exempt repeal of agency regulations without prior no-
tice and comment.  Indeed, the well-established principle is that a rule first adopted 
after prior notice and comment can only be repealed the same way.50 The ACUS 
recommendation suggested that agencies might be able to rely on the good cause 
exemption (which FERC did not invoke) but added that they might instead have 
to seek an amendment to the Administrative Procedure Act.51 
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None of the foregoing is to suggest that FERC's approach to eliminating out-
dated or redundant regulations is a bad one. And it may be that, regardless of 
whether the "direct final rule" is statutorily kosher, no one will be aggrieved by 
the sunsetting of rules that are indisputably redundant or outdated. 

Obituaries 
Dick Cheney 
Survivor of a five heart attacks and later the recipient of a heart transplant, 

former Vice President Dick Cheney finally succumbed to complications of pneu-
monia and cardiac and vascular disease on November 3, 2025. He was eighty-
four. A defense hawk and one of the nation's most powerful vice presidents, 
Cheney was considered the main proponent of the "war on terror" under the Bush 
administration following the Al Qaeda 9-11 attacks. He was also criticized sharply 
both for his support of "enhanced interrogation" tactics, including waterboarding, 
of terrorist suspects and for pushing for the U.S. invasion of Iraq in 2003 based on 
faulty intelligence that Iraq was developing weapons of mass destruction. Long a 
supporter of a strong presidency, Cheney nonetheless became a staunch critic of 
President Trump and of Trump's refusal to accept his election defeat in 2020. The 
lifelong conservative endorsed Kamala Harris during the 2024 presidential cam-
paign, citing his "duty to put country above partisanship to defend our Constitu-
tion."' 

Alex Delvechhio 
Alex Delvechio, whose twenty-four-year career with the Detroit Red Wings 

was eclipsed only by the twenty-five years Gordie Howe spent with that team, died 
on Tuesday, July 1, 2025. He was ninety-three. During his Hall of Fame career, 
all of which he spent with Detroit, Delvecchio won three Stanley Cups and three 
Lady Bing trophies for "gentlemanly conduct"53- the latter awarded mainly for 
managing to avoid fighting penalties while still scoring goals and playing de-
fense.54 My best friend, Chuck Hadden, and my relatives can answer this really 
trivial trivia question: "What is Alex Delvechhio's birthday?" Why do they know 
the answer? I read as a kid and fan that his birthday was December 4th, the day 

52. Stepehen Collinson & Veronica Stracqualursi, Dick Cheney, Influential Republican Vice President to 
George W. Bush, Dies, CNN (last updated Nov. 4, 2025), https://www.cnn.com/2025/11/04/politics/dick-cheney-
death-obit. 

53. NHL Lady Byng Memorial Trophy Winners, NHL (June 12, 2025), https://www.nhl.com/news/nhl-
lady-byng-memorial-trophy-winners-complete-list-287910994#:—:text=The%20Lady%20Byng%20Memo-
rial%20Trophy,end%20oP/02Dthe%20regular%20season ("The Lady Byng Memorial Trophy is an annual award 
given "to the player adjudged to have exhibited the best type of sportsmanship and gentlemanly conduct com-
bined with a high standard of playing ability.") 

54. Christian Romo, NHL Figures React to the Death of Detroit Red Wings Legend Alex Delvecchio, 
DETROIT FREE PRESS (July 2, 2025, 2:30 PM), https://www.freep.com/story/sports/nhl/red-
wings/2025/07/02/what-nhl-analysts-said-alex-delvecchio-detroit-red-wings-death/84444671007/. 
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after mine (and Chuck's half birthday). For those readers interested, I've included 
a video link to the NHL Network's tribute to Delvecchio.55

Jane Goodall 
Jane Goodall, a world-renowned primatologist and conservationist, died of 

natural causes during a speaking tour in California at the age of ninety-one. 
Goodall's work with primates began in Tanzania when she was twenty-six. Her 
studies established "that primates display an array of similar behaviors to humans, 
such as the ability to develop individual personalities, and could make and use 
their own tools," and even engage in "kissing, embracing, holding hands and pat-
ting on the back."56 The Jane Goodall Institute, which she founded with Gene-
vieve di San Faustino, continues Goodall's pathbreaking work in twenty-five cities 
around the world.57 She was known for her kindness, but in a Netflix documentary 
entitled Famous Last Words and released only days after her death, Goodall said 
this: "There are people I don't like, and I would like to put them on one of Musk's 
spaceships and send them all off to the planet he's sure he's going to discover." 
When asked who they would be, she responded that Musk "would be the host" and 
that the guests would include Trump, Putin, Xi and Netanyahu.58

Hulk Hogan 
Terry Gene Bollea, much better known as Hulk Hogan, passed away from a 

heart attack at age seventy-one on July 24, 2025. Hogan, a member of the WWE 
Wrestling Hall of Fame, began his career in 1977. He is widely credited with 
popularizing pro wrestling from its roots as a regional attraction to a nationwide 
audience .59

Diane Keaton 
A movie star whose career covered six decades, Diane Keaton died on 

October 11, 2025. She was seventy-nine. Keaton, born Diane Hall, took 
her mother's name as she began her acting career because there was already 
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an actress named Diane Hall registered with Actors' Equity. Keaton began 
acting on Broadway in 1968 as an understudy in the production of Hair. A 
year later she landed a starring role in Woodie Allen's Broadway show Play 
It Again, Sam, a role for which she received a Tony nomination and which 
she would reprise years later in the movie of the same name. She became 
famous though as the girlfriend and later wife of Al Pacino's Michael Corle-
one, in the 1972 classic, The Godfather and the other two movies in the 
Godfather trilogy. But she may have gained her greatest fame in a series of 
movies by director Woody Allen, including her Oscar winning performance 
in Annie Hall (1977), the film version of Play It Again, Sam (1972), Sleeper 
(1973), Love and Death (1975) Interiors (1978), Manhattan 
(1979) and Manhattan Murder Mystery (1993). She starred in the 1990s 
Father of the Bride movies and a number of more serious roles well into the 
2000s.6°

Charles Kirk 
Charlie Kirk, founder of the right wing group Turning Point USA, and a sup-

porter of President Trump credited with raising turnout among young, white, male 
voters for the 2024 Presidential election,61 was shot to death on September 10, 
2025, during an event at Utah Valley University, where he was speaking at the 
time. He was thirty-one years old, leaving behind a wife and two young children.62
Following the search for and apprehension of twenty-two-year old suspected killer 
Tyler Robinson, Utah Governor Cox warned that "we can return hate with hate," 
and "can always point the finger at the other side," but ". . .at some point, we have 
to find an off-ramp, or it's going to get much, much worse."63 President Trump 
had these somewhat less unifying words for the nation: "Mile have radical left 
lunatics out there and we just have to beat the hell out of them."64 Not to be out-
done, Vice President Vance had these comforting words for the public: "While our 
side of the aisle certainly has its crazies," he claimed, "it is a statistical fact that 
most of the lunatics in American politics today are proud members of the far 
left."65 

60. Victoria Edel et al., Diane Keaton, Famed for Roles in Father of the Bride, First Wives Club and More, 
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at-79-exclusive-8603118. 
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At his funeral service, Kirk's widow, Erika said this about her husband's as-
sailant: "The answer to hate is not hate." But in what was described as a eulogy, 
the President offered these uplifting words: "I hate my opponent and I don't want 
the best for them."66

June Lockhart 
Older EBA members and those who later watched reruns of 1950s, 1960s and 

1970s television series on Nick at Night, will likely remember Lassie and Lost in 
Space. And if you do, you'll certainly remember the actress who portrayed the 
mom in both series - June Lockhart. She died of natural causes at age one hundred 
on October 25, 2025. Before gaining fame as a wise and understanding TV mom, 
Lockhart appeared in a number of movies and, at age twenty-two, won a Tony 
award for best newcomer. Decades after the TV series ended, Lockhart "provided 
the voice of Alpha Control in the 2021 Netflix reboot of Lost in Space."67 Some 
astronauts, she said in a 2004 interview, "told her they were inspired to pursue 
their careers because of `Lost in Space.— But, she added, "I did `Lassie' for six 
years and I never had anybody come up to me and say, `It made me want to be a 
farmer. "68

James A. Lovell, Jr. 
A decorated Navy pilot, James Lovelle gained his greatest fame as the com-

mander of Apollo 13, the failed and nearly catastrophic 1970 moon mission. The 
ways in which that mission was threatened by an explosion and salvaged by his 
heroics, those of his crew and the heroics of the engineers on the ground were later 
memorialized in the popular movie Apollo 13, where Lovell was portrayed by 
Tom Hanks. When a ruptured oxygen tank robbed the capsule of enough air to 
survive, the three-man crew used the two person landing module to survive. Be-
tween that mission, his earlier Apollo 8 mission to circle the moon, his trips on the 
Mercury and Gemini spacecraft, Lovell eventually flew for 715 hours in space. 
Lovell was later awarded the Presidential Medal of Freedom by President Nixon 
and the Congressional Space Medal of Honor by President Clinton.69 Lovell never 
did get to land on the moon. He died on August 8, 2025, at the age of ninety-
seven. 

Bill Moyers 
Bill Moyers, a famed journalist and former press secretary to President 

Lyndon Johnson, passed away at the age of ninety-one. Moyers began his career 
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At his funeral service, Kirk’s widow, Erika said this about her husband’s as-
sailant: “The answer to hate is not hate.”  But in what was described as a eulogy, 
the President offered these uplifting words: “I hate my opponent and I don’t want 
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June Lockhart 
Older EBA members and those who later watched reruns of 1950s, 1960s and 

1970s television series on Nick at Night, will likely remember Lassie and Lost in 
Space.  And if you do, you’ll certainly remember the actress who portrayed the 
mom in both series - June Lockhart.  She died of natural causes at age one hundred 
on October 25, 2025.  Before gaining fame as a wise and understanding TV mom, 
Lockhart appeared in a number of movies and, at age twenty-two, won a Tony 
award for best newcomer.  Decades after the TV series ended, Lockhart “provided 
the voice of Alpha Control in the 2021 Netflix reboot of Lost in Space.”67  Some 
astronauts, she said in a 2004 interview, “told her they were inspired to pursue 
their careers because of ‘Lost in Space.’”  But, she added, “I did ‘Lassie’ for six 
years and I never had anybody come up to me and say, ‘It made me want to be a 
farmer.’”68 
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as a sportswriter, and, after earning a divinity degree became a Baptist minister. 
But it was his work on President Johnson's Senate election campaign while in 
college that led him first to work at the Peace Corps as deputy director and then to 
the White House as press secretary. But the longest part of his career was as a 
journalist, first as publisher of Newsday, which won two Pulitzers and then for 
years on public television as host of Bill Moyers' Journal and for CBS as a corre-
spondent.70

Mary Rose Oakar 
Mary Rose Oaker died on September 13, 2025, at the age of eighty-five. She 

served in the U.S House of Representatives from 1977-93 — the first woman and 
first Arab American woman ever to serve in Congress from Ohio. As a consistent, 
albeit unsuccessful advocate for equal pay for comparable work for women, Oakar 
founded the Bipartisan Women's Caucus and successfully pushed for the creation 
of the Susan B. Anthony one-dollar commemorative coin. After leaving Congress 
she plead guilty to campaign finance violations for which she received a sentence 
of probation and later returned to elective office for a single term in the Ohio 
House of Representatives and one additional term on the Ohio Board of Educa-
tion.71

Ozzie Osbourne 
Ozzie Osbourne, the British high school dropout who first gained fame with 

the heavy metal band Black Sabbath in the late 1960s, passed away on July 22, 
2025, at the age of seventy-six, the victim of Parkinson's disease and a heart at-
tack. His death came only a few weeks after a farewell performance with his old 
band, decades after they had disbanded. He suffered for decades from drug addic-
tion, and after being fired from Black Sabbath in 1978 fashioned a successful solo 
career. He may have gained his most fame, however, from the 1990s MTV reality 
show, "which portrayed the star as the well-meaning, frequently befuddled patri-
arch of an unruly household."72

Robert Redford 
He only won one Oscar nomination for acting during his long career, that for 

his role as a 1930s grifter in the 1973 movie, The Sting. But in his life, which 
ended at age eighty-nine on September 16, 2025, Robert Redford won several Os-
cars as a director of a number of films covering serious topics (The Milagro Bean-
field War (1988)), Quiz Show (1994)). He also earned great fame in a number of 
blockbuster films, including Butch Cassidy and the Sundance Kid (1969), All the 
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71. Trip Gabriel, Mary Rose Oakar, 85, First Arab American Woman in Congress, Dies, N.Y. TIMES (Sep. 
16, 2025), https://www.nytimes.com/2025/09/16/us/politics/mary-rose-oakar-dead.html. 
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President's Men (1976), about Watergate, Three Days of the Condor (1975) Bare-
foot in the Park (1967), The Way We Were (1973), Out of Africa (1985) and my 
favorite, The Natural. He may best be remembered, however, for founding the 
Sundance Institute, which holds the world famous Sundance Film Festival each 
year to promote independent films and for his environmental activism.73

The Headlines That Wrote Themselves 
Florida Governor Who Touted Skills Training Benefits of Slavery Sup-

ports Florida Surgeon General Who Equates Polio Vaccine Mandate for 
School Children with Slavery 

"Every last one of them is wrong and drips with disdain and slavery" 

That was how Florida Surgeon General Joseph Ladapo announced Florida's 
frightening plan to end all vaccine mandates for school children — measles, 
mumps, rubella and even polio.74 As if that statement was not remarkable enough, 
Lapado added that the state has conducted no studies of the effect that ending such 
mandates would have on public health.75 In making his announcement, Lapado 
indicated that his position was supported by Florida Governor DeSantis. But that's 
not so clear. De Santis' s Board of Education has instructed public schools to teach 
that some Black people benefited from slavery because it taught them useful 
skills.76 So maybe DeSantis would say that if vaccine mandates are like slavery, 
that's a good thing, too. 

President from Party That Once Fought the "Red Menace" Rolls Out 
Red Carpet for Kremlin Boss 

"Yes, it's in my brain the deadline... When I see the moment where it's not 
going to stop... we '11 be very tough." 

73. Brooks Barnes, Robert Redford, Screen Idol Turned Director and Activist, Dies at 89, N.Y. TIMES 
(Sep. 26, 2025), https://www.nytimes.com/2025/09/16/movies/robert-redford-dead.html. 

74. Gary Fineout, Florida Moves to Scrap State School Vaccine Requirements, Politico (last updated Sep. 
3, 2025, 3:20 PM), https://www.politico.com/news/2025/09/03/florida-scrap-school-vaccine-requirements-
00541739. 

75. Gregory Svirnovskiy, Florida Surgeon General Denies Need for Study Ahead of End to Vaccine Man-
dates in the State, Politico (Sept. 7, 2025, 11:22 AM), https://www.politico.com/news/2025/09/07/va.ccines-flor-
ida-surgeon-general-00549262. 

76. Antonio Planas, New Florida Standards Teach Students That Some Black People Benefited from Slav-
ery Because it Taught Useful Skills, NBC NEWS (July 20, 2023, 5:14 PM), https://www.nbcnews.com/news/us-
news/new-florida-standards-teach-black-people-benefited-slavery-taught-usef-rcna95418; Steve Peoples et al., 
DeSantis is Defending New Slavery Teachings. Civil Rights Leaders See a Pattern of Policy Violence, AP (last 
updated July 27, 2023, 9:31 PM), https://apnews.com/article/desantis-slavery-election-2024-
lfb51d663e6051051aa23b71421b9479. 
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President Trump, June 5, 2025, responding to question whether he was con-
sidering sanctions on Russia for its continued attacks on Ukrainian civilians!' 

"We're going to be doing very severe tariffs if we don't have a deal in 50 
days." 

President Trump, July 14, 2025, making statement about sanctions on Russia 
during White House meeting with NATO Secretary-General Mark Rutte.78

"Ten days from today." 

President Trump, July 30, 2025, announcing that tariffs on Russia would be 
imposed on August 8, 2025, rather than mid-September.79

"Yes, they will. There will be consequences... I don't have to say. There will 
be very severe consequences. " 

President Trump, August 13, 2025, responding to questions about what 
would happen if Russia did not agree to an immediate ceasefire with Ukraine.80
So how did the threatened "severe consequences" play out? Under indictment by 
the International Criminal Court for the abduction of Ukrainian children, sus-
pected in the murder of numerous political opponents, responsible for the constant 
bombing of civilian targets in Ukraine — Russian President Putin was welcomed 
to Alaska and warmly greeted by President Trump, who actually had the govern-
ment roll out the red carpet for the Russian dictator. 

"I'm not happy." 

77. Dmytro Basmat, Deadline is in My Brain'— Trump Dismisses Timeline to Impose Russian Sanctions, 
THE KYIV INDEP. (June 5, 2025, 7:59 PM), https://kyivindependent.com/russian-sanctions-deadline-is-in-my-
brain-trump-says-dismisses-timeline-to-impose-additional-sanctions/. 

78. Charles Maynes & Joanna Kakissis, Trump Touts Weapon Sales to NATO for Ukraine and Threatens 
Russia with 100% Tariffs, NPR (July 14, 2025), https://www.npr.org/2025/07/14/nx-s1-5467272/russia-ukraine-
war-trump-nato-weapons-tariffs. 

79. Nandita Bose & Andrea Shalal, Trump Says Russia Faces Tariffs in I 0 Days ifNo Progress on Ending 
Ukraine War, REUTERS (July 29, 2025), https://www.reuters.com/world/europe/trump-says-russia-faces-tariffs-
10-days-if-no-progyess-ending-ukraine-war-2025-07-29/. 

80. Greg Norman, Trump Threatens `Very Severe' Consequences if Russia Doesn't Agree to End Ukraine 
War, Fox NEWS (Aug. 13, 2025), https://www.foxnews.com1politics/trump-threatens-very-severe-conse-
quences-russia-doesnt-agree-end-ukraine-war. 
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President Trump, September 8, 2025, expressing his displeasure over Rus-
sia's heavy bombing of civilian targets in Kyiv and threatening new sanctions on 
Russia, again.81

"What's with Russia violating Poland's airspace with drones? Here we go!" 

President Trump's reaction to Russian drone attacks — nineteen in all — that 
entered Polish airspace, damaging several homes in Czosnowka, Poland.82 A few 
days later, another Russian drone crossed into Romania, another NATO member." 
And on September 19, 2025, Estonia (another NATO member) complained that 
three Russian jets had invaded its air space, an act that Estonia's Foreign Minister 
Tsahkna called "unprecedentedly brazen."' 

President Asks Jewish President of Harvard to Cough up $500 Million 
As Punishment for School's Antisemitism 

Citing Harvard's failure to fight antisemitism on campus, the Trump Admin-
istration has frozen more than two hundred million dollars in federal funding for 
various types of research and pressured the University to settle for $500 million. 
Harvard's president, Alan Garber, who is Jewish, sued the Administration for vi-
olation ofthe school's First Amendment rights.85 In a September 3, 2025 decision, 
federal district court judge Allison Burroughs sided with Harvard.86 While ac-
knowledging its recent efforts to combat antisemitism on campus,87 Harvard, the 
judge found, "was wrong to tolerate hateful [antisemitic] behavior for as long as it 
did."88 But, she added, the Administration imposed the funding freeze without 
any prior inquiry into whether the affected Harvard labs 
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were engaging in antisemitic behavior, were employing Jews, were run by Jew-
ish scientists, or were investigating issues or diseases particularly pertinent to 
Jews, . . . meaning the funding freezes could and likely will harm the very people 
Defendants professed to be protecting. And it is unlikely that any Jew, even one 
directly impacted by antisemitism would be in favor of stopping research on, for 
example, Alzheimer's disease, heart disease, or autism to name a few, as a means 
of redressing their unrelated harm.89

Later in September, a second federal judge in California ordered the Admin-
istration to restore $500 million in federal grant funding to UCLA that the Admin-
istration had similarly cut off as punishment for UCLA's inadequate efforts to 
combat antisemitism.9° The Administration has sought a billion dollars from 
UCLA to settle, a figure California Governor Newsom characterized as "extor-
tion."91

So Much for Stare Decisis 

"Settled legal precedent in the U.S. is not gospel ' and in some instances may 
have been `something somebody dreamt up and others went along with. '" 

Justice Clarence Thomas on his view of the role of stare decisis at the Su-
preme Court.92

Freedom of Speech for Me, but Not for Thee 

"Over the last 4 years the previous administration trampled free speech 
rights by censoring Americans ' speech on online platforms, often by exerting sub-
stantial coercive pressure on third parties, such as social media companies, to 
moderate, deplatform, or otherwise suppress speech that the Federal Government 
did not approve. " 

From President Trump's January 20, 2025 Executive Order, Restoring Free-
dom of Speech and Ending Federal Censorship.93 Since then, his Vice President, 
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Mr. Vance said that the Administration may revoke the tax exempt status of foun-
dations Vance "accused of underwriting a `disgusting article' about" the late Char-
lie Kirk.94

"Today, two senior Democrats on the House Energy and Commerce Com-
mittee selectively targeted a handful of news media outlets for their coverage of 
political events. By writing letters to the cable providers and other regulated en-
tities that carry these news media outlets, the Democrats are sending a message 
that is as clear as it is troubling — these regulated entities will pay a price if the 
targeted newsrooms do not conform to Democrats ' preferred political narratives. 
This is a chilling transgression of the free speech rights that every media outlet in 
this country enjoys." 

Statement of then FCC Commissioner Brendan Can on February 22, 2021.95

"President Biden is right. Political satire is one of the oldest and most im-
portant forms of free speech. It challenges those in power while using humor to 
draw more people into the discussion. That's why people in influential positions 
have always targeted it for censorship." 

Then FCC Commissioner Can posting on Twitter (now X) in 2022.96

"Free speech is the counterweight it is the check on government control. 
That is why censorship is the authoritarian's dream." 

Then FCC Commissioner Carr posting on X in 2023.97

"Should the government censor speech it doesn't like? Of course not. The 
FCC does not have a roving mandate to police speech in the name of the "public 
interest." 

94. Michael Birnbaum et al., Trump, Allies Seek to Punish Speech They Dislike Following Kirk Killing, 
WASH. POST (Sep. 18, 2025), https://www.washingtonpost.com/politics/2025/09/18/trump-free-speech-charlie-
kirk/ 

95. Benjamin Arden, FCC Commissioner Carr Responds to Democrats' Efforts to Censor Newsrooms, 
FCC NEWS (Feb. 22, 2021), https : //docs .fcc gov/public/attachments/DOC-370165A1 .pdf. 

96. Pallavi K, What Did Brendan Car Say About Political Satire? Keith Olbermann Recalls Trump's FCC 
Chair's Past Remarks Amid Jimmy Kimmel Suspension, SOAPCENTRAL (Sep. 18, 2025), https://www.soapcen-
tral. com/entertainment/what-brendan-carr-say-political-satire-keith-olbennann-recalls-trump-s-fcc-chair-s-past-
remarks-amid-jimmy-kimmel-suspension. 
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NEWSWEEK (Sep. 18, 2025), https://www.msn.com/en-us/news/politics/brendan-carrs-censorship-remarks-re-
surface-after-jimmy-kimmel-suspension/ar-AA1MNuGo. 
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Then FCC Commissioner Carr posting on Twitter (now X) in February 
2019.98

"And I've been very clear from the moment that I have become chairman of 
the FCC, I want to reinvigorate the public interest. And what people don't under-
stand is that the broadcasters, and you've gotten this right, are entirely different 
than people that use other forms of communication. They have a license granted 
by us at the FCC, and that comes with it an obligation to operate in the public 
interest... Look, we can do this the easy way or the hard way. These companies 
can find ways to change conduct, to take action, frankly, on Kimmel, or, you know, 
there 's going to be additional work for the FCC ahead. " ***Public interest means 
you can't be running a narrow partisan circus and still meeting your public inter-
est obligations... That means you can't be engaging in a pattern of news distor-
tion. *** This is a very, very serious issue right now for Disney." 

The same FCC member, now Chairman, threatening to investigate ABC un-
der the same "public interest" standard, if they did not punish late night host Jimmy 
Kimmel for remarks suggesting that MAGA supporters were trying to weaponize 
Charlie Kirk's death against left wing groups.99 Hours later, ABC suspended Kim-
mel's show10° (only to reverse course a few days later) and Nexstar, owner of nu-
merous local television stations (and seeking FCC approval of its $6.2 billion mer-
ger with competitor Tegna) also announced it would no longer carry Kimmel's 
show,101 a decision that, after public outcry, it reversed, too. 

"[T]he First Amendment prohibits government officials from relying on the 
`threat of invoking legal sanctions and other means of coercion . . . to achieve the 

suppression of disfavored speech. '" 

The Supreme Court, speaking unanimously only last year.192

Border Czar Homan: "I did nothing criminal." 
A Reuters news story reported that during an 2024 FBI undercover sting op-

eration then future Border Czar, Tom Homan, "was caught on a recording accept-
ing a $50,000 bribe in a bag from the restaurant chain Cava" in return for promises 

98. Brendan Carr (@BrendanCarrFCC), X (Feb. 14, 2019, 9:05 AM), https://x.com/BrendanCarrFCC/sta-
tus/1096062915201953795. 
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of "immigration-related government contracts when he joined the Trump admin-
istration."103 When asked about the allegations by Fox New's Laura Ingraham, he 
did not deny taking the cash, responding only that "I did nothing criminal. I did 
nothing illegal. . .the FBI and DOJ came out and said, you know, said that nothing 
illegal happened, no criminal activity." ,104 That, it seems may be correct: federal 
bribery laws apply to payments made to government officials in exchange for of-
ficial acts and Homan was not then a federal official.105 But still, if these were 
ordinary times wouldn't allegations of this nature be worth investigating? 

Portland's Antifa Problem? 

AF 

Senior Antifa(?) members protest ICE raids in Portland, Oregon. 

103. Sarah N. Lynch, Trump Aide Homan Accepted $50,000 in Bribery Sting Operation, Sources Say, 
REUTERS (Sep. 22, 2025), https://www.reuters.com/world/us/trump-aide-homan-accepted-50000-bribery-sting-
operation-s ources-s ay-2025-09-21/. 
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conspiracy charge, the crime is the agreement to commit a criminal act in the future." Carol Leonnig & Ken 
Dilanian, Tom Homan Was Investigated for Accepting $50, 000 from Undercover FBI Agents. Trump 's DOJ Shut 
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investigation-rcna232568. 
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Don't Just Blame the Messengers, Shoot Them 
Dissatisfied with a weak jobs report from the Labor Department's Bureau of 

Labor Statistics, the President announced that he was firing the Bureau's head, 
Erika McEntarfer, on the unsubstantiated claim that she had produced "fake" and 
"manipulated" job numbers for political purposes.106 In the month following her 
firing, the BLS numbers were even worse.107

A few weeks after McEntarfer's firing, FIHS Secretary Kennedy announced 
that he was firing CDC Director Susan Monarez, an official who had been con-
firmed by the Senate only a month earlier. Her crime: calling out Kennedy's si-
lencing of vaccine experts and politicization of science.108 Following her dismis-
sal, four other C.D.C. experts quit en masse.109

These firings and resignations followed on the heels of President Trump's 
earlier firing of Jeffrey Kruse, director of the Defense Intelligence Agency over 
his preliminary assessment that bombing of Iran's nuclear facilities had set Iran's 
nuclear program back months, not years — an assessment at odds the President's 
statement that Iran's nuclear capabilities had been "obliterated."110

Role Reversal: DOJ releases the big fish to go after the small fry 
The travails of Kilmar Abrego Garcia continue. DOJ's attorney had earlier 

admitted that the government had mistakenly sent Abrego Garcia to an El Salva-
doran prison notorious for its mistreatment of inmates and then did nothing to try 
and have him returned. It then reversed course. It had him sent back to the U.S. 
but then charged him with human trafficking for MS-13, an organization to which 
he has no known links. In an effort to build up its case, the government dropped 
its existing case against several of MS-13's top leaders in the hope that they might 
provide evidence against Abrego Garcia.' It then offered to deport Mr. Garcia 
to Costa Rica — but only if he agreed to plead guilty to the human trafficking 
charge. When he declined in favor of having his day in court, the Government 
changed tactics again. This time it announced it was deporting him to Uganda. 
Mr. Abrego Garcia argued that this was cruel and arbitrary and exposed him to the 
risk of torture. DHS then announced a new, equally cruel alternative. It "intends 
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to seek his removal to the small African kingdom of Eswatini," another country to 
which he has no connections and whose language he does not speak."' The judge 
before whom the Justice Department had brought the human trafficking charges 
against Abrego Garcia has since found that, even given the "high bar" to establish 
selective prosecution, there was a "realistic likelihood" that the government's case 
against him was brought vindictively, i.e. as punishment for his having challenged 
his earlier illegal deportation to El Salvador.113 As the judge there noted, "the 
prosecutor may not punish a defendant for exercising a protected statutory or con-
stitutional right."114

Navy directed to bomb, rather than arrest boat of Venezuelan drug 
smugglers 

Maximum lethality, not tepid legality115 

I don't give a sh*t what you call it!"6

These, respectively, were the responses of Secretary of Defense-er, War117

Hegseth and Vice President Vance to objections from Kentucky Senator Rand 
Paul that the Navy's sinking a boat of suspected Venezuelan drug smugglers rather 
than interdicting, arresting and trying them, was unlawful and "despicable."' 
Since then, a number of other boats carrying more than twenty alleged drug smug-
glers have been sunk by the U.S. military and the President has since announced 
that these smugglers are to be considered Designated Terrorist Organizations with 
which the U.S. is in "armed conflict."119
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Speaker of House Says Trump Was FBI Informant in Epstein Case 
While Trump Says Whole Epstein Case is a Hoax 

"He was an FBI informant to try to take this stuff down." 

"This is a Democrat hoax that never ends . . . I think it's enough because I 
think we should talk about the greatness of our country and the success that we 're 
having . . . that's what I want to talk about . . . not the Epstein hoax." 

These were the wildly contradictory statements, respectively, of the Speaker 
of the House and the President concerning the White House's slow walking of the 
release of the files related to the FBI's investigation of the Jeffrey Epstein/Gislaine 
Maxwell-led sex trafficking scheme.120 A "Democrat hoax" led by Marjorie Tay-
lor-Greene intended to distract from the Administration's claimed successes? You 
decide. 

First, the Epstein Hoax. Now Sec. Rubio Says Bolsinaro Conviction for 
Brazilian Election Fraud Was Witch Hunt, too? 

Claiming that the Brazilian Supreme Court has "unjustly ruled to imprison 
former President Jair Bolsonaro" of interference in Brazil's last presidential elec-
tion" Secretary Rubio has now vowed that "Mlle United States will respond ac-
cordingly to this witch hunt."121

President Commutes Seven Year Sentence of "Courageous" Fraudster 
George Santos, Then Pardons Crypto Felon Changpeng Zhao 

"[Alt least Santos had the Courage, Conviction, and Intelligence to 
ALWAYS VOTE REPUBLICAN!" That was the explanation given by President 
Trump for his decision to commute the seven year sentence George Santos was 
serving for defrauding campaign donors.122 Santos, you may recall, was the for-
mer Congressman who was expelled from the House of Representatives, a serial 
liar who admitted to lying about his education, employment, upbringing and more 
and who plead guilty to "wire fraud and aggravated identity theft.123

Only days after commuting Santos's sentence, the President then announced 
that he had pardoned Changpeng Zhao, the founder of the crypto exchange, Bi-
nance. Zhao had plead guilty in 2023 to money laundering charges while federal 

120. Heather Mills, Trump Was an FBI Informant in Epstein Case, Speaker Johnson Claims, LIvENow 
Fox (Sep. 6, 2025), https://www.livenowfox.com/news/trump-fbi-informant-epstein-case. 
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122. Saige Miller, President Trump Commutes the Prison Sentence of George Santos, NPR (last updated 
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prosecutors had previously alleged that Binance had become "a hub for illicit fi-
nance,"124 more particularly, for financing the terrorist groups Hamas, Al Qaeda 
and the Islamic State.' The pardon comes after an Abu Dhabi-backed fund had 
made a $2 billion investment in Binance "using a digital token issued by a crypto 
firm launched by Trump's sons."126 The pardon, said Republican Senator Tillis, 
sends "a bad signal."127 The President's explanation for the pardon? "A lot of 
people say he wasn't guilty of anything . . . and so I gave him a pardon at the request 
of a lot of very good people."128 

Say it Ain't So, Chauncey!129

"Say it ain't so, Chauncey." Those are likely the thoughts of my two grown 
sons, who as youngsters sported Chauncey Billups Detroit Pistons jerseys (which 
they've handed down to my grandsons) following the FBI's announcement that 
Billups, along with more than thirty others, had been criminally charged in a mas-
sive illegal sports betting scheme. Billups, now the coach of the Portland Trail-
blazers, was the All-Star guard known as "Mr. Big Shot" for his heroics leading 
the Pistons to the NBA championship in 2004.130

Prez Demolishes East Wing of White House for New Ballroom. It's his 
"main priority" says Press Secretary. 

It isn't clear why the White House instructed employees of the nearby Treas-
ury Department not to distribute photos of its demolition, but the east wing of the 
White House exists no longer, and will be replaced by a $300 million, 90,000 foot 
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ballroom.131 Among other changes to the White House, said Press Secretary 
Leavitt, "the ballroom is really the President's main priority."" 

Hatch Act, Shmatch Act 
It took place immediately after the Senate vote that shut down many govern-

ment operations on October 1, 2025. Suspended federal workers found that their 
presumably non-partisan agencies had placed away messages on their emails 
blaming Democrats for the shut down." Still others got "suggestions" for their 
"out of office" to read: "I am out of office for the foreseeable future because Senate 
Democrats voted to block a clean federal funding bill (H.R.5371) leading to a gov-
ernment shutdown."' And the websites of a number of federal agencies posted 
messages like this: "The Radical Left in Congress shut down the government. 
HUD will use available resources to help Americans in need."' 

HHS Head Who Said, "Don't Take Medical Advice from Me" Forces 
Public to Anyway 

"What I would say is my opinions about vaccines are irrelevant ... I don't 
want to seem like I'm being evasive, but I don't think people should be taking 
advice, medical advice, from me." 

That was the testimony of Health and Human Services Secretary Robert F. 
Kennedy, Jr. before the Senate Health, Education, Labor and Pensions Committee 
in May, 2025.1' But he has since effectively forced the public to accept his med-
ical advice anyway, firing the CDC's director on the preposterous grounds that she 
had told Kennedy that she was untrustworthy,137 firing the CDC's entire vaccine 
review advisory panel because of alleged conflicts of interest,138 installing vaccine 
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skeptics who had been paid expert witnesses in lawsuits challenging vaccines to 
replace them,139 cancelling a half billion dollars' worth of contracts on MRNA 
research,' and effectively denying COVID vaccines to millions who are not over 
sixty five years old or at high risk because they will no longer be guaranteed in-
surance coverage for COVID vaccines.' What else might we have expected from 
an HEIS head who has apparently acted on his belief that "Where's no vaccine that 
is, you know, safe and effective."' 

As U.S. Birthrate Plummets to All Time Low, Prez and his VP Brag 
About Negative Net Migration 

"Promises made. Promises kept. Negative net migration for the first time in 
50 years! " 

"Why has housing leveled off over the past six months? I really believe the 
main driver is that you've had negative net migration into the United States for 
the first time in 60 years." 

These, respectively, were statements from the White House' and Vice Pres-
ident Vance,' bragging that there were now more people leaving the U.S. than 
emigrating to it. Bragging about negative net migration? For more than half a 
century our birthrate has been below replacement level. And it is steadily drop-
ping.' The CDC reports that our birthrate has now fallen to an all-time low of 
less than 1.6 children per woman.' It doesn't take a mathematician to know that 
if U.S. births are well below replacement level and we're losing more persons to 
outmigration, our total population — and with it the number of persons — including 
undocumented immigrants - paying into our rapidly depleting Social Security 
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fund will continue to shrink, increasing the burden on current wage earners.147 

How is that a good thing? 

No, "Trumped up" is not a new phrase 
trumped-up -- adjective: fraudulently concocted: spurious' 
Examples of use in a sentence: "Erdogan's government has thrown (or at-

tempted to throw) a number of key political opponents into jail on what critics say 
are trumped-up, spurious charges."149 

Since taking office President Trump has issued threats to imprison California 
Senator Schiff,' called for members of the January 6 Select House Committee to 
be prosecuted for "treason-151 and for investigations of former New Jersey Gov-
ernor Christie:52 former President Biden and his family," New York Attorney 
General Letitia James,' former Congresswoman Liz Cheney,' Homeland Secu-
rity officials under his first Administration, Miles Taylor and Chris Krebs,156 and 
Special Counsel, Jack Smith.157 He's even urged a "major investigation" of Bruce 
Springsteen on grounds that Springsteen had been paid to support Vice President 
Harris's candidacy for president.158 When Erik Siebert, his own appointee as U.S. 
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Attorney for the eastern district of Virginia declined for lack of evidence to bring 
prosecutions against Letitia James and former FBI Director James Comey, Trump 
fired him. He then all but ordered Attorney General Bondi to charge them anyway: 
"We can't delay any longer, it's killing our reputation and credibility. . . JUSTICE 
MUST BE SERVED, NOW! !!"159 Trump's appointee to replace Siebert as acting 
U.S. Attorney, Lindsey Halligan, quickly followed up. Apparently unable to find 
attorneys in her office to file the indictment, she brought the case before a grand 
jury on her own, obtaining indictments on only two of three charges against 
Comey, and even then on what was reported as only a bare majority vote of the 
grand jurors.' A week later Halligan obtained an indictment of Letitia James for 
alleged mortgage fraud, again without the support of the career prosecutors in her 
office.' The President has also urged Congress to initiate impeachment proceed-
ings against U.S. district court judge James Boasberg for temporarily blocking the 
deportation of Venezuelan migrants to El Salvador,' and the Defense — er, War 
Department to initiate a military tribunal to try former President Obama,' whom 
he has also accused of "treason."' And legal analysts have characterized as du-
bious the President's defamation suits against CBS and ABC.165 One could imag-
ine a lexicographer substituting "Trump" for "Erdogan" in Merriam-Webster's 
sample sentence above illustrating use of the term "trumped up." But while the 
confusion is understandable, use of the term "trumped up" dates back to 1728.166

So, prescient maybe, but not new. 
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Trump Cuts Off Trade Talks with Canada After Ontario Airs Ad Quot-
ing President Reagan's Warning Against Tariffs 

During the American League Championship series between Seattle and To-
ronto, the Province of Ontario aired a commercial that included clips of a 1987 
radio address in which President Reagan stated his oft-repeated warning about the 
dangers of "high tariffs" to American competitiveness and prosperity. Based on 
what President Trump called this "egregious behavior," he announced that "ALL 
TRADE NEGOTIATIONS WITH CANADA ARE HEREBY 
TERMINATED."167 Trump's ire may have been triggered by a statement from 
the Ronald Reagan Foundation. Shortly after the ad was released, the Foundation 
inexplicably168 complained that the ad used "selective audio" that "misrepresents 
the Presidential Radio Address" and that Ontario hadn't sought its permission to 
use the audio clips.169 It's unclear what "permission" Ontario needed to air clips 
of a public Presidential Address, much less one found on the You Tube link that 
the Foundation itself "encourage[d] [readers] to watch."170 As for the accuracy 
of the ad's clips, as the Foundation itself notes, the subject of Reagan's radio ad-
dress was called "Radio Address to the Nation on Free and Fair Trade" and the 
full clip does indeed make clear Reagan's concerns about the dangers of high tar-
iffs to American consumers and American competitiveness. But don't take my 
word for it, just go to the You Tube link the Foundation provided.171 The actual 
recording of President Reagan's radio address apparently didn't stop the President 
from lashing out. A day after calling off trade talks with Canada, he claimed that 
the ad was a "fake" and that Reagan, an ardent free trade advocate, "LOVED 
TARIFFS FOR OUR COUNTRY, AND ITS NATIONAL SECURITY."172 Then, 
proclaiming that the "fraudulent ad" was a "hostile act," the President announced 
that he was increasing already steep tariffs on Canada by another 10 percent.' 
This, I guess, constitutes another "emergency" under the International Economic 
Emergency Powers Act. Yet — for the first time in history — continuing SNAP food 
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Trump Cuts Off Trade Talks with Canada After Ontario Airs Ad Quot-
ing President Reagan’s Warning Against Tariffs 

During the American League Championship series between Seattle and To-
ronto, the Province of Ontario aired a commercial that included clips of a 1987 
radio address in which President Reagan stated his oft-repeated warning about the 
dangers of “high tariffs” to American competitiveness and prosperity.  Based on 
what President Trump called this “egregious behavior,” he announced that “ALL 
TRADE NEGOTIATIONS WITH CANADA ARE HEREBY 
TERMINATED.”167  Trump’s ire may have been triggered by a statement from 
the Ronald Reagan Foundation.  Shortly after the ad was released, the Foundation 
inexplicably168 complained that the ad used “selective audio” that “misrepresents 
the Presidential Radio Address” and that Ontario hadn’t sought its permission to 
use the audio clips.169  It’s unclear what “permission” Ontario needed to air clips 
of a public Presidential Address, much less one found on the You Tube link that 
the Foundation itself  “encourage[d] [readers] to watch.”170  As for the accuracy 
of the ad’s clips, as the Foundation itself notes, the subject of Reagan’s radio ad-
dress was  called “Radio Address to the Nation on Free and Fair Trade” and the 
full clip does indeed make clear Reagan’s concerns about the dangers of high tar-
iffs to American consumers and American competitiveness.  But don’t take my 
word for it, just go to the You Tube link the Foundation provided.171  The actual 
recording of President Reagan’s radio address apparently didn’t stop the President 
from lashing out.  A day after calling off trade talks with Canada, he claimed that 
the ad was a “fake” and that Reagan, an ardent free trade advocate, “LOVED 
TARIFFS FOR OUR COUNTRY, AND ITS NATIONAL SECURITY.”172  Then, 
proclaiming that the “fraudulent ad” was a “hostile act,” the President announced 
that he was increasing already steep tariffs on Canada by another 10 percent.173  
This, I guess, constitutes another “emergency” under the International Economic 
Emergency Powers Act. Yet – for the first time in history – continuing SNAP food 
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assistance to more than forty million Americans during a government shutdown is 
not an emergency justifying use of contingency funds for that purpose.14

Trump Gets a Commemorative Coin? 
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"No coin issued under this subsection may bear the image of a living former 
or current President, or of any deceased former President during the 2-year period 
following the date of the death of that President."15 That's how the U.S. Code 
reads.16 But it apparently hasn't stopped U.S. Treasurer Brandon Beach from 
announcing that the images above were "not fake news" and that commemorative 
one-dollar coin celebrating the U.S.'s 250th anniversary may feature the current 
president's image.' 

Aren't Rule 28(j) letters supposed to cite judicial authorities discovered 
after oral argument? 

Suddenly revoking the President's tariff authority under IEEPA would have cat-
astrophic consequences for our national security, foreign policy, and economy. 
The President believes that our country would not be able to pay back the tril-
lions of dollars that other countries have already committed to pay, which could 
lead to financial ruin. 

Solicitor General Sauer's questionable post-oral argument August 11, 2025 
letter to the Federal Circuit Court of Appeals18 urging the Court to stay its ruling 
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should it affirm the ITC's determination that the President's tariffs are illegal.179
Doubling down on this not so subtle threat that invalidating the tariffs could trigger 
a second Great Depression, Secretary Bessent went on national television to warn: 
"The amount of money that's coming in here — I think the more deals we've done, 
the more money coming in, it gets harder and harder for [the Supreme Court] to 
rule against us."18°

Flouting federal district court rulings 
When federal district court judge Immergut, an appointee of President 

Trump, issued a temporary restraining order barring the U.S. from ordering Ore-
gon National Guard members into Portland, the Administration attempted to call 
first California, then Texas National Guard members into service. At a second 
emergency hearing the judge asked the Justice Department's lawyer, "Mr. Hamil-
ton, you are an officer of the court. Aren't the defendants simply circumventing 
my order?"181 Noting that her earlier order had found that the President likely 
"exceeded his constitutional authority" by federalizing the troops because protests 
in Portland "did not pose a `danger of rebellion,'" the judge expanded the restrain-
ing order blocking the federalization of any National Guard members.' "This is 
a nation of Constitutional law, not martial law," she wrote in her prior order. "De-
fendants have made a range of arguments that, if accepted, risk blurring the line 
between civil and military federal power — to the detriment of this nation."' 

Has Trump found the cause he needs to dismiss Federal Reserve Board 
Members "for cause"? 

The Supreme Court has given strong hints that the independence of the Fed-
eral Reserve members might be a special case that would survive the reversal of 
Humphrey's Executor, somehow distinguishable from the many board and com-
mission members of other federal agencies fired by President Trump — officers 
who also have statutory protection against dismissal without cause.' This has 
led the President to float theories that first Jerome Powell, for allegedly allowing 
cost overruns on remodeling of the Federal Reserve's offices — and now Lisa Cook 
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for uncharged mortgage fraud, can be dismissed for cause.185 As to the latter, he 
has already sought to fire Cook.'" 

Threats to Sitting Judges Prompts Open Letter from Retired Judges De-
crying Attacks on Judicial Independence 

The U. S. Marshall Service has reported an unprecedented surge in menacing 
messages and credible death threats to sitting federal judges — over 500 between 
October 2024 and September of this year.18' These events, as well as verbal at-
tacks by the President, who in a May post on TruthSocial denounced federal judges 
who have ruled against the Administration as "USA hating" and "monsters,"188

have prompted a remarkable "open letter" from more than thirty retired federal 
judges. These judges, appointed by Presidents Carter, Reagan, George H.W. Bush, 
Clinton, George W. Bush and Obama, have described themselves as the "Article 
III Coalition."'" Their letter, released on Constitution Day, bears repeating in full: 

Since 1787 our Constitution has stood firm. Now so must we all. 
On this day in 1787, our founders put aside their differences and signed the Con-
stitution. As former federal judges, we each took an oath to support and defend 
the Constitution. 
We come from different corners of America and have been appointed by presi-
dents of both parties, but our commitment to our oath and the Constitution 
knows neither party nor retirement date. We are now compelled to speak out, 
as sitting judges cannot, because the Constitution is under attack. Sitting judges, 
bound by a code of ethics, can only speak sparingly through their opinions. We 
are no longer so constrained. 
The founders of our nation, having defeated the most powerful monarchy of the 
day, blazed a new trail in establishing our constitutional republic of three sepa-
rate and coequal branches of government. Our founders recognized that an in-
dependent judiciary, free from political pressure, was essential to protecting 
Americans' newly won liberty. As Alexander Hamilton wrote, "there is no lib-
erty, if the power of judging be not separated from the legislative and executive 
powers." Put plainly, a judicial branch cowed by the political branches cannot 
safeguard the rights of all citizens. 
Misinformation, disinformation, and fiery rhetoric distort public understanding 
of the judiciary's critical role in maintaining our democracy. Threats against 
judges and their families are obvious attempts to intimidate, harass, and pressure 
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judges and sway their opinions, shaking the public's trust and confidence in the 
courts. 
This Constitution Day, we pledge to strengthen America's democracy by mobi-
lizing a better-informed citizenry. 
We are speaking out to protect the Constitution and all that it stands for. Its 
principles should be celebrated as the foundation of our nation. We call upon 
every American to join us in upholding judicial independence for our own and 
future 

0
generations as our founders envisioned and the Constitution guaran-

tees. 19

Fox News Leads Protests to Former Host's Demand that All Pentagon 
News Be Cleared Through Him 

In early October, Defense Secretary Hegseth announced a new policy requir-
ing journalists to sign agreements that "information must be approved for public 
release by an appropriate authorizing official before it is released, even if it is un-
classified" or lose their press passes.191 But Fox News, his former employer, was 
having none of it, joining virtually every other major and minor news outlet in a 
mass walk out and protest.192 "This policy," it said in a joint statement with other 
news organizations, "is without precedent and threatens core journalistic protec-
tions."193

No Soup—or National Security Briefings - for You!' 
Following the Administration's bombing of suspected Venezuelan drug 

smugglers that, as of this writing have killed more than seventy persons, the Trump 
Administration held a briefing for members of the Senate's Intelligence Commit-
tee, but only if they were Republicans. As CNN reported, "administration officials 
showed the Republicans a classified Justice Department OLC memo outlining the 
administration's legal justification for the strikes."195
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Israeli Film About Mistreatment of West Bank Palestinians Nominated 
By Israel's Film Industry for 2026 Oscar, But Thousands of U.S. Artists An-
nounce Boycott of All Israeli Artists and Film Producers. 

The Sea is a 2025 Israeli film about a young Palestinian boy living in the 
West Bank who Israeli officials forbid from entering Israel on a school trip to the 
beach in Tel Aviv. The film won Israel's Ophir award, automatically qualifying 
it for an Oscar nomination as well. The film won over two other Israeli films 
critical of the current government.196 This act prompted Israel's Minister of Cul-
ture to threaten to cut funding for the Ophir awards.197 But adding insult to injury, 
the artists who worked on the film - indeed all Israeli artists and film producers —
whether they support the current government or not, face a boycott from several 
thousand U.S. artists opposed to the Israeli government's conduct of the war 
against Hamas terrorists in Gaza.198 Paramount Pictures condemned the boycott, 
pointing out what should have been the obvious — "silencing individual creative 
artists based on their nationality does not promote better understanding or advance 
the cause of peace."' And over twelve hundred entertainers signed an open letter 
condemning boycotts of artists solely because of their country of origin.' 

Noem: The Taliban have made "notable improvements." Let's send Af-
ghan refugees back! 

Since DHS Secretary Noem's declaration in May that the Taliban have made 
"notable improvements" justifying the termination of temporary protected status 
and humanitarian parole for Afghan immigrants who aided and supported the 
U.S.,201 our government has detained at least 133 Afghans through July with the 
goal of deporting them back to Afghanistan. "Notable improvements"? Noem 
has stated that "requiring the return of Afghan nationals to Afghanistan does not 

196. Scott Roxborough, Israeli Culture Minister Defunds National Film Awards After Palestinian Drama 
Takes Top Prize, THE HOLLYWOOD REP. (Sep. 17, 2025), https://www.hollywoodreporter.com/movies/movie-
news/israeli-culture-minister-defunds-national-film-awards- 1236373398/#:—:text=Israeli%20Culture%20Minis-
ter%20Defunds%20National,By%20Scott%20Roxborough. 

197. Derrick Taylor, Israel Says It Will Defend Film Awards After Palestinian Win, N.Y. TIMES (Sep. 17, 
2025), https://www.nytimes.corn/2025/09/17/movies/israel-palestine-film-os-
cars.html#:—:text=A%20drama%20about%20a%20Palestinian,sea%20for%20the%20first%20time. The Times 
headline is quite misleading. It was not a "Palestinian" win, but a win for an Israeli film. 
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pose a threat to their personal safety.',2o2 Tell that to the Afghans who fled the 
country with no more than the shirts on their backs. As Pope Leo XIV has said, 
the "inhuman treatment of immigrants" isn't pro-life.203

"Do I like this bill? No. In many parts of the country, there are Ameri-
cans that are not going to be advantaged by this bill." 

Senator Murkowski, describing the bill she voted to pass, explaining that 
while bad for America as a whole, exemptions for Alaskans for its worst feature 
made it palatable for her.204 This begs the question, if the other senators voting for 
it thought it was good for everyone, why deprive Alaskans of its benefits? 

"Well, we're all going to die" 
Senator Joni Ernst's tone deaf response to a constituent's question about the 

high percentage of Iowan children and elderly that would lose Medicare and Med-
icaid coverage under the House-passed "big beautiful bill' .205 Senator Ernst has 
since announced that she will not seek reelection.206

Should Hamas disarm? Mamdani refuses to answer 
Under the twenty-point peace plan agreed to by the U.S., Israel, Turkey and 

many Middle East Muslim nations, the Hamas terrorists who have controlled Gaza 
would have to disarm. Days after turning over twenty living, but brutalized Israeli 
hostages and the remains of other Israeli hostages it had murdered after their ab-
duction, Hamas began the nascent cease fire with Israel by gunning down in broad 
daylight fellow Gazans who had opposed its reign.207 In the aftermath of these 
barbaric acts, then New York City mayoral candidate Zohran Mamdani was asked 
by journalist Martha McCallum whether he agreed that Hamas should be dis-
armed. His answer: "I don't really have opinions about the future of Hamas and 
Israel beyond the question of justice and safety and the fact that anything has to 
abide by international law, and that applies to Hamas, that applies to the Israeli 
military and that applies to anyone you could ask me about." Rep. Laura Gillen, 
a Democrat from neighboring Long Island, called out this non-answer for what it 
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was: "Shame! Whether or not to disarm terrorists is not a hard question, and I'm 
going to call out anyone who gets it wrong."208

More Thoughts and Prayers 
Several editions ago, I remarked that our nation has been averaging nearly 

two mass shootings a day. That trend hasn't abated. The slaughter of Minneapolis 
school children in their church, the mass killing of congregants at a church in 
Grand Blanc, Michigan, another mass shooting in North Carolina, several congre-
gants killed by an attacker at a synagogue in Manchester England on Yom Kippur, 
the holiest day in Judaism.209 Politicians also continue to be targeted. Minnesota 
legislator Melissa Hortman and her husband were gunned down in their home after 
the alleged assailant had already shot another Minnesota state representative, John 
Hoffman and his wife, both of whom fortunately survived. A manifesto discov-
ered by the police included a list of about fifty other Democratic representatives 
who were on his list of future victims.210 A month earlier, Yaron Lischinsky and 
Sarah Lynn Milgrim, an Israeli Christian and an American born Jewish woman 
engaged to be married and both employed by the Israeli Embassy, were gunned 
down outside the National Capital Jewish Museum in Washington, D.C.211 We've 
become inured to the carnage. 

ADL is Attacked Right and Left 
An October 2, 2025 story in the Washington Post reported that FBI Director 

Patel "had cut the FBI's ties with the Anti-Defamation League, a leading Jewish 
civil rights group that has partnered with law enforcement agencies for decades to 
educate authorities on extremism and antisemitism."212 His reason was not given, 
but only days after the government had indicted James Comey, Patel's remarks 
referenced that fact that under Comey, the FBI had embedded FBI agents with 
ADL, announcing "that era is over."' It is also surely no coincidence that con-
servative groups had been criticizing ADL for including Turning Point USA, the 
organization founded by the late Charlie Kirk, a "platform for extremists and far-
right conspiracy theorists."' This attack on the ADL follows a publicized entry 
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in Wikipedia declaring that the ADL should not be used as source for other Wik-
ipedia entries because of criticism from left-leaning organizations on how it de-
fined antisemitism.' Only a few years before right wing attacks on ADL led to 
the FBI cutting its ties, ADL faced criticism from left wing organizations for part-
nering with police departments.' 6

Surprise Winner of Nobel Peace Prize (no, it wasn't the President) 
"I don't deserve it." Those were the words of Maria Corina Machado, the 

Venezuelan opposition leader who has been in hiding for over a year and who has 
fought against Venezuelan dictator Maduro and Venezuela's long retreat from de-
mocracy.217 "I dedicate the prize to the suffering people of Venezuela," she added, 
"and to President Trump for his decisive support of our cause!"' Upon learning 
of her award, the White House, which had campaigned openly for the President to 
receive the award after securing Hamas's release of Israeli hostages, was some-
what less gracious. "The Nobel Committee," it announced on X, "proved they 
place politics over peace."219 

Speaker Johnson: "We call it the `hate America' rally." 
Twenty-five hundred "No Kings" rallies were scheduled nationwide for Sat-

urday, October 17, 2025, to protest the rise of autocracy in America.' But 
Speaker of the House Johnson had a very different take. "We call it the `hate 
America' rally that will happen Saturday." I bet you," he added, "you'll see Ha-
mas supporters, you'll see antifa types, I bet you'll see Marxists on full display."221 

So I went to see some of the estimated seven million222 America haters for myself. 
They were devious, to be sure — antifa members feigning peaceful protests from 
wheelchairs and walkers, Hamas supporters who had just come from synagogue, 
Marxists brandishing American flags or pretending to be young children. Here 
are some of the pictures I took: 
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The Mets Missed the Playoffs. But Wasn't the Tigers' Prolonged Col-
lapse Worse? 

I could not close my final Editor-in-Chief's page without mentioned the an-
guish I felt this summer and fall as I watched the slow — no, excruciatingly slow 
collapse of the Detroit Tigers. Holders of the best record in baseball for a large 
part of the season, twenty-five games over .500 in August and, with a 9 1/2 game 
lead over the Cleveland Guardians with a mere sixteen games to go, Detroit was a 
prohibitive 999 to one favorite to win its first Central Division title in more than a 
decade. It didn't. The collapse was stunning. The Tigers, with an offense for 
most of the season was in the top eight in baseball, averaged a mere 2 1/2  runs a 
game for all of its awful September and, on the last day of the season, gave up its 
once seemingly insurmountable lead. No other team in major league history, not 
even the 1964 Philadelphia Phillies, had managed to squander such a large lead in 
so few games. 

But didn't the Mets, once twenty-one games over .500, fall out of the playoffs 
altogether and isn't that a worse collapse? I'd say no. It's true that the Tigers, 
despite their many September losses, still managed to clinch the last wild card slot 
(because they had the tie-breaker with Houston) in the American League. And 
Detroit did win its wild card round against the Guardians. But its batters still 
struggled mightily, not only to get hits, but to hit the ball at all, striking out an 
average of eleven times a game during the playoffs. And the agony was only 
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The Mets Missed the Playoffs. But Wasn’t the Tigers’ Prolonged Col-

lapse Worse? 
I could not close my final Editor-in-Chief’s page without mentioned the an-
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most of the season was in the top eight in baseball, averaged a mere 2 ½ runs a 
game for all of its awful September and, on the last day of the season, gave up its 
once seemingly insurmountable lead.  No other team in major league history, not 
even the 1964 Philadelphia Phillies, had managed to squander such a large lead in 
so few games. 

But didn’t the Mets, once twenty-one games over .500, fall out of the playoffs 
altogether and isn’t that a worse collapse?  I’d say no.  It’s true that the Tigers, 
despite their many September losses, still managed to clinch the last wild card slot 
(because they had the tie-breaker with Houston) in the American League.  And 
Detroit did win its wild card round against the Guardians.  But its batters still 
struggled mightily, not only to get hits, but to hit the ball at all, striking out an 
average of eleven times a game during the playoffs.  And the agony was only 



prolonged when the Tigers' Tarik Skubal, the Cy Young winner two years run-
ning, stuck out thirteen batters in six innings of game five of the second round 
series against Seattle, leaving with a mere 2-1 lead. That lead lasted one inning. 
And the Tigers continued to strike out with runners on base for the next eight in-
nings, losing in the longest winner-take-all playoff game, 3-2 in fifteen innings. 
The long-suffering Seattle fans were ecstatic. Tiger fans were just exhausted. 

Despite the threats to free speech, the round ups of U.S citizens by ICE 
agents, the demise of free trade, Presidential promises of aid to Argentina only if 
its citizens elect his chosen presidential candidate (possibly part of the new Make 
Argentina Great Again (MAGA) movement),223 Presidential threats to withhold 
federal funds from New York City if they elect a mayoral candidate he does not 
like,224 and the likely end of independent administrative agencies that have trou-
bled me these last few months, I somehow felt even worse about the Tigers' slow 
demise. Go figure. 

But I don't want to end this, my last Editor-in-Chief's page, on such a sour 
note. Rather, as we approach another Thanksgiving, I want to express my deepest 
thanks to Bob Fleishman, who gave me the opportunity to serve as his successor 
and to the Energy Bar Association and the Board of the Foundation of the Energy 
Law Journal for giving me the privilege of editing the Journal these many years. 
I'm grateful, too, for the many student editors, peer review editors and authors 
who have given so generously their time and talent to make the Journal a source 
of practical scholarship of which we all can be proud. Thanks too, to Jack Hannan 
and the terrific staff of the EBA who have helped get the Journal out on time, time 
and again. Thank you, Hannah Walblay, and congratulations on completing your 
first volume as student editor in chief. You'll be in great hands with Kat, Nick 
and Mary. And, of course, I continue to give thanks to the NFL, which again will 
feature the Detroit Lions on national television on Thanksgiving, November 27, 
2025, 12:30 PM, Eastern time. 

Harvey Reiter 
Editor-in-Chief 
Washington DC 
November 2025 

223. Mike Lillis, Jeffries Bashes Trump's $40B Pledge to Argentina: `Corruption in Real Time', THE HILL 
(Oct. 15, 2025), https://thehill.comihomenews/house/5557267-jeffries-trump-argentina-milei/. 

224. N.J. Burkett, President Trump Renews Threats as Gov. Hochul Appears with Mamdani, ABC7 (Oct. 
15, 2025), https://abc7ny.com/post/president-trump-renews-threats-withhold-federal-funding-governor-kathy-
hochul-appears-mamdani/18007545/. 
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series against Seattle, leaving with a mere 2-1 lead.  That lead lasted one inning.  
And the Tigers continued to strike out with runners on base for the next eight in-
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federal funds from New York City if they elect a mayoral candidate he does not 
like,224 and the likely end of independent administrative agencies that have trou-
bled me these last few months, I somehow felt even worse about the Tigers’ slow 
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